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YroaoBHO — IIPABOBOE€ W YI'OAOBHO — IIpOIleCCyanbHOE
HCCAEeAOBAHHUE

Takum o6pa3om, u3s GaHHO20 hpacMeHmMapHO20 NpPoyeccyanbHo20 uccredosaHust cnedyem, ymo YIK 1997
200a 2nasHbIM ycrioeueM 3adepiaHusi uya e Kayecmee nodospesaemMoz0, apecma nodospesaemo20, ob6eu-
HsIeMo20 onpedesnsiem coeepuieHuUe NPecmynneHus, 3a KOmopoe Moxem 6bimb Ha3Ha4yeHo HaKkasaHue e sude
nuuweHusi ceobo0dbl, 8 MOM Yucrie Onst apecma Ha CPOK cebile G8yX Jiem UNuU 8 UCKITIoHUMeNbHbIX Cryvasix-
meHee deyx niem.

3afiepXaHvie Noa03peBaeMoro, apecT NoA03PEBaEMOro, OBBMHAEMOrO - 3TO NPaBO ClefoBaTess, OCHOBaHHOE Ha Heob-
XOAMMOCTM CTPOroro BbIMOMHEHUS Lenoi cuctembl HopM YK 1 peanusyemoe nof Hap30opOM COOTBETCTBYIOLLErO
npoKypopa.

Bonpoc 0 Mepe npeceyeHns, B TOM YUCNe apecta, B niaHe UsbpaHws, M3MEHEHMS U OTMEHBI, MOCTORHHO M3y4aeTcs
CyOOM Npy ABUXeHWn fena B cyaebHbix cragusx (cr. cr. 300, 302, 322 n T.A. YIK). Hanpvmep, BO Bpems rnaBHOro
cynebHoro pasbuvpartenscrea cyn Bnpase M3bpaTth, U3MEHWTL UM OTMEHUTL MEepY MPece4eHns B OTHOLLEHUM NOACYAM-
Moro. Mpu 3TOM HaxoxaeHWe NOACYAUMOro MO apecToM CO AHs MOCTYNNeHUs Aena B Cy4 v [0 BbIHECEHWUS NpUroBopa
orpaHu4eHo onpeneneHHbIMU cpokamu 1 T.L. (cr. 322 YIK).

Xod o6uwjux paccymdeHuli no3eosnsiem nepelimu K pacCMOMPEHUI0 KOHKPEeMHbIX 80MPOCO8 MeMbl.

YK Briepssie Ha 3aKoHOLATENbHOM YPOBHE 3aKpenu KaccudinKaumio NpectynneHni B 3aBMCUMOCTY OT XapakTtepa
1 CTerneHu oBLLECTBEHHON ONACcHOCTU AesHUS U hOpMbl BUHBIL 10 3TMM OCHOBaHWAM MPECTYNeHWs NoApasaensioTcs
Ha MpecTynneHvst HeBOMbLLON TAXECTU, NPECTYNNEHVA CPEHEN TAXECTY, TXKUE NPecTynieHus i ocobo TaxkMe npe-
crynnenms (n.1 cr. 10 YK).

YK He BOCMpUHSATa NPUCYLLAS MHOTUM 3apyDeXHBIM YronoBHbIM KOAEKCaM CUCTeMa YrONMOBHO-HaKasyeMblX OesHM,
nogpasfenseMas Ha HapyLleHus, NpocTynku, npectynnequs (fepmanus, LLseruapua, OpaHums), Ha NpecTynneHms u
HapywweHus (Mcnanus), Ha denoHuio v mucaummHop (CLUA) v T.4.

CnedoeamernbHo, Knaccugbukayusi npecmynneHull ro Kame20pusiM, U38eCMHa He MOJILKO HaweMy 3aKOHO-
damenyo.

CTpemMneHve KnaccuduumposaTb NPecTynieHns Meny MecTo B YrofloBHOM 3akoHopatenscree Kasaxckon CCP 1959
roga.

B cTatee 7-1 aBanoch MOHATUE U MepeyeHb TAXKKUX MPECTYNeHW, TO eCTb YMbILLINEHHbIX AeAHWUIA, NPeaCcTaBnfIoLmnX
NOBbILLEHHYIO OBLLECTBEHHYIO OMACHOCTb. 38 0CODO0 TAXKMUE NPECTYNeHUs AONYCKanock HakasaHue B BULOE CMEPTHOM
KasHu (cr. 22) wnm HakasaHve B BuUae NvLeHUs cBobodbl Ha Cpok He csble 15 net (cr.23). Cratbum 45, 45-4 YK
pernameHTVpoBanu AesHue, COAepXallme NPU3HAKU MPecTynieHus, He NPeacTaBnaiolwero BonbLWon oBLLECTBEHHON
0nacHOCTW. BbinensBLuascs Toraa HayKow YrofoBHOMO NpaBa KaTeropys MeHee TAXKUX npectynneHnin YK He pernamen-
TMpOBanach ¥ Nofgpasymesanace Ha npaktuke. MopobHas KnaccudukaLlma NpecTynieHnin B OTINYME OT COBPEMEHHOM
He copep)ana YeTKUX KpUTepreB AeneHmns NpecTynieHnin Ha COOTBETCTRYIOLLME KaTeropun. K cloBy ckasaTb, B OCHOBY
COBPEMEHHOW KnaccumKaLmm NpecTyrnneHnin NoNoxeHs! pesynbTaTbl Hay4HOro 1cciepoBaHus npogeccopa H.M. 3aro-
poaHuKoBa: "Knaccugurkauma npectynneHuin U aanbHenllee COBEpPLLEHCTBOBaHME COBETCKOrO YrofoBHOMO 3aKOHOAA-
TenbcTea /Knaccugukauma NpectynieHnin 1 ee 3HadeHne ansa AeATensHOCT OpraHoB BHYTpeHHUX fen/ Mop ped. HM.
3aropogHvikosa. M.1983.C 75.

Heobxoammo OTMETUTB, HTO B OTEYECTBEHHOM YFONOBHOM NpaBe MPecTyrnneHns NoapasaensioTca Ha rpynnbl, BUOb! U
1o ApYruM KNaccudUKaUoHHbIM NpusHakam. OfHaKo 48 peLleHmns NpakTUHecknx BOMPOCOB MPUMEHEHA YroNoBHO-
ro 3aKoHa Hambonbluee 3Ha4YeHVe MMEeeT KNaccuduKaLms NpecTynieHni, 3akpennenHas B cr. 10 YK
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Wmax, eonpoc nepesiil chopmynupoeaH cnedyrouwjum obpasom: "4mo nonumaemcn nod MKKUM u 0co60
MSKKUM NPECMynIIeHUsIMU € y20/10eHOM 3akoHodamenscmee Pecrybnuku Kazaxcman™.

Mpesxae BCero, BaxHO OTMETUTb, 4TO MOHATHE THKKOTO 1 0COBO TAXKArO NpectynneHiis 6asnpyeTcs Ha COOTBETCTBYIO-
LLMX KOHCTUTYLIMOHHBIX NOMOXEHMSAX 1, HaAo nonararb, MOMOXeHO B OCHOBY AEMCTBYIOLLEV KnaccuduKaLmm npectynie-
HUA Ha KaTeropuu B YronloBHOM 3aKoHodaTensciee KasaxcraHa. 370, BMOHE NOTMYHO, TaK Kak KoHcuyuus PK Bbina
npuvHsTa B 1995 rogy 30 asrycra, a YronosHbi kogekc B 1997 rogy 16 wions.

TaK, NyHKT 2 cTaTbii 15 KOHCTUTYLMM YCTaHABAVIBAET CMEPTHYIO Ka3Hb Kak UCKMIOYMTENbHYIO Mepy Haka3aHus 3a 0co60
TAXKME NPecTyrnneHvs C NpedocTaBieHeM NPUroBOPeHHOMY NpaBa, XOAaTancTBoBaTh O MOMUIOBAHWM.

YK pernameHTupyeT 41 KBannpuuMpoBaHHbIn CQCTaB 0coBO TAXKAX ApecTymnieHui. Mpu 3ToM 3a 19 13 HUX MOXeT
BbITb NPVYMEHEHa CMEPTHasA Ka3Hb, BCE OCTafbHbIe TPECTyn/eHns 3Toi KaTeropui AOMYCKaIoT NPUMEHEHIe NOBLILIBHHE
O CPOKa NuLLeHUs cBoBOAbI, B TOM YMCe MOXU3HEHHOTO.

MyHKT 2 CTaThit 47 KOHCTUTYUMM YCTaHaBMMBAET OTBETCTBEHHOCTL [pesupeHTa Pecnybnukv 3a AencTems, COBepLUEH-
Hble NPV UCMIONHEHU CBOUX 0DA3aHHOCTEN B Cy4ae rocyAapcTBeHHOV u3meHbl. B cootsetcTamm ¢ YK (ct. 165) rocy-
[lapcTBeHHast M3MeHa OTHOCUTCS K KaTeropiu 0cobo TAXKOro MpecTynnieHyis, 3a KoTopoe MpeaycMOTPeHO HakasaHue, B
TOM YUCTIe B BUAE CMEPTHOM KasHMW.

TMoHsTVE TAXKOrO NPEeCTYreHus YCTaHOBNEHO NYHKTOM 4 CTaTbit 52, NyHKTOM 5 CTaTbit 71, MyHKTOM 2 CTatbit 79, NYHKTOM
3 cratey 83 KOHCTUTYLUMM W OTHOCUTCA K AENCTBUMIO MPUHLMNG HEMPYKOCHOBEHHOCTV B YrONOBHOM MpoLiecce.

TaK, cornacHo nyHkTa 4 cratbit 52 KoHcTvTyLmm genytar MNapnaMeHTa B Te4eHMe CpoKa CBOWX MOSIHOMOUMIA He MOXeT
6BbiTb apecToBaH, NOABEPrHYT NPUBOAY, MEpaM aAMUHWUCTPATUBHOTO B3bICKaHA, HanaraeMbiM B CynebHoM nopsake,
MpMBIEYEH K YrOfOBHOW OTBETCTBEHHOCTU Ge3 cornacvia cooTBeTCTBYIOLIEN anatbi, KpoMe Clyqaes 3ajepXaHva Ha
MecTe MpecTynieHns W COBEPLLEHWS TSIKKHMX NPecTyrnieHuii. Takium oBpa3oM, MoHUMaeTcs U pernameHTupyetcs
HeMPUKOCHOBEHHOCTb Mpepceaatens v 4neHos KoHcuTyumoHHoro CoeTa (nyHKT 5 cratbii 71), cynen (nyHKT 2 cTaTbit
79), TeHepanbHoro Mpokypopa Pecrybnunki (nyHKT 3 cratbu 83).

Mod maxxumu npecmynneHusmu YK npusHaem yMbIUwneHHbIe denuuu, 3a coeepuieHuUe KOmopbIX MaKcu-
MarnbHoe Haka3saHue He npeebiwaem 12 nem.

Torpa Kak 0cobo TAXKKVMMU NMPECTynieHnsMn NPU3HAIOTCA YMbILLNEHHbIe AesHUR, 33 COBepLLIEHVE KOTOPbIX NMpeaycMOoT-
PEHO HakasaHue B Bife NuLeHus ceobobl Ha CPOK CBbILLE 12 NIET UM NOXM3HEHHOE NLLeHe cBOBOALI UM CMepTHas
KasHb |

CnefoBaTeNsHO, B OCHOBY pasrpaHi4eHna NPecTynneHui Ha TXKUE 1 0coBa TAXKIE MOMOXEHBI, FaBHbIM 06pasoMm:

- XapakTep W creneHb OOLLECTBEHHOV ONAacHOCTV AEAHUS;

- hopMa BUHbI;

- BUA 1 pa3Mep HaKasaHus.

OBLMM [NS STVX KaTeropuit MPeCTynAeHMiA BLICTYNAeT UX YMbILLEHHbI XapakTep, BO3MOKHOCTL MPUMEHEHUA Ani-
TENbHOIO CPOKa NueHWs ceoboabl. OfHaKo UX pasnuyaeT pasMep MakCMManbHOTO HakasaHus B Buae nuileHvs
cBo607B!, NPeyCMOTPeHHOro B YK 3a COBEpLIEHHbIE NpecTyrnfeHus (a He HasHa4eHHOro 3a coBepLUeHHoe aeaHve). Mo
fienam 06 0cobo THXKMX MPECTynseHnsx, KpoMe TOro, AOMyCKAeTCs MPUMEHEHUE CMEePTHOM KasHU WK MOXU3HEHHOe
nviLeHve ceobogbl MM NLLIeHKe cBO6obI CPOKOM He Bonee 25 neT, a Mo COBOKYNHOCTV MpUroBopos He 6onee 30 net
(cT. 49, n4 c1.58, n.3 cT. 60).

OTHeceHVe NPeCTYneHns K Kateropuu TAXKUX UK 0C000 TAXKMX BNeYET onpefeneHHbie Npasosbie NOCNencTsuns v
MMEET 04YeHb BaXKHOE 3Ha4eHVe [J18 pPeleHus Lienoro paaa npaktmyeckyix BOMpocos MpuMeHeHUs yrofoBHOrO 3akoHa:
0 MPUBMEYEHUN K YrONOBHOM OTBETCTBEHHOCTM 1 OCBOBOXAEHWM OT Hee, O MOCTPOEHWW CUCTEMBbI HaKa3aHUI U OCBO-
6OoXOeHUM OT HakasaHus. B HeKoTOpbIx CryHasx COBEpLUEHME THXKOro MM ocobo TAXKOro MpectyrsieHuns aBnaetcs
onpeneneHHbIM MPU3HaKoM CocTasa npecTynneHus (cm. cr.cr. 235, 363, 364) 1 BnmuseT Ha KBanuduKaumio.

B paccMarpuBaeMoMm MiaHe BaXHO NPUBECTV NpUMEHEHWe OTAENbHbIX MHCTUTYTOB OBLLe YacTy yronoBHOro npasa
B 3aBUCYMOCTU OT [ENEeHWs NPEeCTynneHiA Ha TAXKMe 1 0cobo TaxKMe.

TaK, UMeIOTCA CYLLECTBEHHbIE Pa3NMYMa NPW MPUSHAHUM PeLmnanBa NPECTYNNeHniA onacHbIM MK 0cobo onacHsIM B
33BUCUMOCTY OT COBEPLUEHIS TAKKOTO MM 0cobo TsXKOro npectynneHui (cr. 13 YK).

TonbKko 3a 0c0B0 THAXKME NPECTynneHns MOXET BbiTh Ha3Ha4eHo HakasaHve o 20 net nnbo nuweHre cBobobl
noxu3HeHHo (cT. 48, 4. | CTo 49 YK).

TMOXM3HEHHOE NULLIEHE CBOBOMYI, KaK anbTepHaTVBa CMEPTHO Ka3Hi YCTaHaBMBAETCA, 33 COBEPLLEHME 0COB0 TAXKIMX
NPECTYNAEHWA, NOCArAOLLUMX Ha XM3Hb (n. 4 cT. 48 YK).

Mpu 0coBO ONacHOM PeLIYaAUBE NPECTYRNEHUI, a TaKXE K ULIEAM, OCYXAEHHbIM K MOXU3HEHHOMY NuLLeHnio cBo6oabI,
oTBbIBaHME NULLIEHWS CBOBOILI HA3HAYAETCH B UCMPaBUTENbHBIX KOMOHUSX 0COBOro pexuma unm B Tiopbme (n. 5,6 cT.
48).

CMepTHas Ka3Hb- PaccTper - MOXET BbiTb YCTaHOBIIEHa TOMBKO 33 0CODO TAXKME NPeCTyrieHns, MOCAraloLLve Ha XV3Hb
YenoBseka, a TakKe 3a CoBepLLaeMble B BOEHHOE Bpems 1N B 60eBol 00CTaHOBKe rocyAapCTBEHHYIO M3MEHY, npectyriie-
HUA NPOTVIB MIUPa 1 Be30NacHOCTV YenoBeYecTsa 1 0cobo TAXKME BOMHCKUe npectynneHus (.1 cr. 49).



