Qoraboyev I. Courts and international legal order...

DOI 10.51634/2307-5201_2022_3_55
YAK 341.64
[PHTU 10.87

COURTS AND INTERNATIONAL LEGAL ORDER:
INTERNATIONAL RULE OF LAW AND
TRANSNATIONAL JUDICIAL DIALOGUE

This article focuses on the concept of transnational judi-
cial dialogue as an important part of contemporary discussions
on the role of domestic and international courts in promot-
ing international rule of law. By using methods of conceptual
and comparative research, the article analyses major works of
influential scholars of international law on judicial dialogue
among courts. Interdisciplinary perspective of the article en-
abled to elaborate on consequences of global and regional po-
litical trends on functioning of courts. The article concludes
by articulating the importance of the concept of transnational
judicial dialogue for scholars of international law in Central
Asia. Courts have become strategic actors by playing influen-
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adherence to international human rights law, strengthening
of liberal conceptions of international law, increasing aware-
ness for international rule of law, and influence of globaliza-
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This practice is found across many different national, regional and international courts
worldwide. Despite popularity of this concept among scholars of Asia, Africa, Europe or
United States, few works were published on judicial dialogue of courts in post-Soviet re-
gion or Central Asia. There is a need to address this gap by promoting concept of judicial
dialogue among Central Asian scholars. It will help to generate useful debates on import-
ant topics of international law concerning Central Asia like international human rights,
international development or protection of environment. It will also strengthen dialogue
between global academic community and Kazakhstani/Central Asian scholars.
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Introduction

At the turn of 21* century, adjudicative powers of courts on both domestic and in-
ternational levels have expanded to reach hitherto unseen extents: fate of presidential
elections, responsibility of individuals for violation of international law, responsibility
of governments towards their own citizens are among matters which are now settled in
courts while it was difficult to accept such scenario few decades ago. In this context,
courts are transforming into important players at the intersection of international and
domestic legal orders playing decisive roles in articulating societal responses to the most
pressing issues of our world.! This article will elaborate on three important threads of
global legal scholarship which combined together shed light on evolving role of courts in
international legal order: international rule of law; domestic courts and international law;
and transnational judicial dialogue.

Major provisions

Modern interpretations of international law which claim to continue Grotian tradition
in international law position the concept of international rule of law at the centre of our
discipline. According to Hersch Lauterpacht, understanding Grotian legacy as an effort
to transform international law to a true system of law both in its legal and in its ethical
content as well as articulating clearly major features and objectives of this tradition was
important to sustain the mission of international law. Subjecting totality of international
relations to the rule of law, peace, idealism and progress were among such features as
articulated by Lauterpacht in his famous article ‘Grotian tradition in international law’
published in the aftermath of World War II in 1946.> Since then, the international rule
of law has become one of guiding principles shaping both the discourse and practice of
international law.

This article situates the idea of international rule of law as an influential factor behind
more recent legal scholarship analysing the increasing role of domestic and internation-
al courts in giving effect to international law. Proliferation of international and region-
al courts, increasing involvement of domestic judges in matters related to international
law, material and procedural expansion of international law’s implementation are usually
seen as natural outcomes and also signs of legal globalization. Transnational judicial di-
alogue emerged as innovative and influential concept generating meaningful images of
interactions between legal orders and judicial actors of different orders in this complex
legalized world. After identifying the idea of international rule of law as a major force
behind recent global judicial dynamics, this article will continue by elaborating on the

'Following articles traces in detail this phenomenon: Kahraman F., Kalyanpur N., Newman A.L. Do-
mestic courts, transnational law, and international order // European Journal of International Relations.
2020. Vol. 26(1_suppl). — Pp. 184-208; Goldstein J., Kahler M., Keohane R.O., Slaughter A.M. Introduc-
tion: Legalization and world politics // International organization. 2000. Vol. 54(3) — Pp. 385-399; Hirschl
R. The Judicialization of Politics // In: Caldeira G.A., Kelemen R.D., Whittington K.E. (eds). The Oxford
Handbook of Law and Politics, 2008; online ed., Oxford Academic, 2009. https://doi.org/10.1093/oxford-
hb/9780199208425.003.0008.

YLauterpacht H. The Grotian tradition in international law. Brit. Yearbook of International Law. 1946.
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role of domestic courts in implementing international law and on the content and uses of
transnational judicial concept. The article will conclude by articulating the importance of
the concept of transnational judicial dialogue for scholars of international law in Central
Asia.

Materials and methods

A recent volume on concepts for international law called for attentive analysis of
major concepts of international law because, according to editors, they represent ‘key
entry points for an analysis of the discipline and because they were the joints and hooks
for multiple ways of arguing within international law’.? Inspired by this call, this article
represents an effort to understand pressing debates about the function and goal of inter-
national law through an elaborate focus on the concepts of international rule of law and
transnational judicial dialogue. The author analysed emergence, historical evolution, and
uses of these two concepts in global legal doctrine as expressed in influential works of
leading international law scholars and practitioners. Comparative method was used to
analyse works of representatives of different national and regional in articulating mean-
ings and uses of the concept of judicial dialogue. Interdisciplinary perspective of the
article enabled to elaborate on consequences of global and regional political trends on
functioning of courts.

Main part: Results of the research

1. International rule of law: elusive goal of modern international law

The quest to establish international rule of law is among the most fundamental goals
of contemporary international law. H. Lauterpacht identifies international rule of law as
a main feature of Grotian tradition of international law.* He elaborates on the concept
of an international rule of law by defending the idea behind the League of Nations as a
world federation, and by lecturing on ‘legal organization of peace’, which M. Kosken-
niemi describes as “a system of Rule of Law writ large”.”> 1. Brownlie also identifies the
promotion of the Rule of Law in international relations as the moral purpose of the Unit-
ed Nations.® M. Delmas Marty’s recent works are marked by a search for “communauté
de droit a I’echelle mondiale” (community of law on global level).” M. Weller sees the
advancement of international rule of law as part of larger phenomenon of international
constitutionalism which makes part of contemporary international law :

“These developments consist of the consolidation of international core values, the
move away from the principle of strict consent in the creation of international legal rules
with universal ambition, the increasingly complex variety of international actors, and
the management of compliance with international legal obligations. Taken together, it is

3d’ Aspremont J., Singh S. (eds.). Concepts for international law: contributions to disciplinary thought. Edward
Elgar Publishing, 2019. P. 13.

“Lauterpacht H. Op. cit. See, also: Parry J.T. What is the Grotian Tradition in International Law? // University of
Pennsylvania Journal of International Law, 2013. — Pp. 299-377.

’Koskenniemi M. The gentle civilizer of nations: the rise and fall of international law 1870-1960. Cambridge
University Press, 2001. P. 355.

SBrownlie I. International Law at the fiftieth anniversary of the United Nations. General course on International
Public Law. RCADI, 1995. P. 21.

"Delmas-Marty M. Vers une communauté de valeurs Les Forces imaginantes du droit 4. Paris: Le Seuil, 2011.
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argued by a steadily increasing number of legal scholars that we are heading towards an
international constitutional system based on common core values, the international rule
of law and mechanisms for law enforcement (albeit largely decentralized ones).”$

Road toward international rule of law is not straightforward and it doesn’t either fol-
low a linear logic. As exposed in Martti Koskenniemi’s seminal work, there are con-
tending models of international law and liberal vision of international law is just one of
them. While tragic experiences of 20" century increased awareness for necessity of in-
ternational rule of law and paved way for real breakthroughs in international institution-
al and normative development, there are frequently setbacks and reactionary pushbacks
against liberal interpretations of international law.’ In this context, major works about
international rule of law and international constitutionalism highlights three principal
propositions which are advanced in the context of frictions between liberal and traditional
models of international law:

1) A full-fledged international rule of law remains the object of a quest rather than an
established fact. In this context, the international rule of law is best described as a process
than an end result. International community should keep trying to establish international
rule of law.

2) The principal reason for this state of affairs is continuing tension between two
models of legitimacy — the traditional sovereignist model and the universalist model; M.
Weller describes contemporary international law as existing in two parallel universes:
one is where unilateralism is on the rise and international law is subject to fragmentation;
second is where we witness emergence and consolidation of the phenomenon of inter-
national constitutionalism. It is difficult to claim that one model will definitively prevail
over the other in the foreseeable future. '

3) This continuing tension between the two models is leading scholars of international
law to look for alternative and innovative ways to conceptualize and to imagine the prog-
ress of international law and of international community.

Literature on the role of domestic courts in enforcing international law as well as on
transnational judicial dialogue can be seen as part of these trends in international law
which effort to advance an internationalist legal agenda under permanent constraint from
the sovereignist model. A. Nollkaemper’s shift of focus from an international rule of law
to a “world under law” can be read as an example of this search for compromise. It aims
at developing international rule of law without disentangling traditional sovereignty prin-
ciples. This approach entails co-opting national institutions in the process of realization
of objectives of a “world under law”. For Nollkaemper, “domestic judicial powers are
relatively acceptable way of creating a ‘world under law’, without creating inter- or su-
pranational institutions that states would find to restrict their sovereignty unduly.” "' The
next section of the article will elaborate on this increasingly important role of national
courts in the implementation of international law.

8Weller M. The struggle for an international constitutional order // In: Armstrong D. (ed.) The Routledge Hand-
book of International Law. Routledge, 2009. — Pp. 179-194.

Following works give detailed account of the rise, evolution and decadence of liberal international legal and po-
litical order: Kennedy D. The move to institutions. Cardozo Law Review. 1987. Vol. 8(5). — Pp. 841-988; Koskenniemi
M. The gentle civilizer of nations: the rise and fall of international law 1870-1960. Cambridge University Press, 2001;
Mearsheimer J. The great delusion: Liberal dreams and international realities. Yale University Press, 2018.

1"Weller M. Op. cit.

""Nollkaemper A. National courts and the international rule of law. Oxford University Press, 2011. P. 8-9.
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2. Legalization of world politics and transformation of the structure
of international obligations

Evolution of international law and global governance starting in the second half of
20™ century has transformed the traditional relationships between international law and
domestic legal orders. These changes reflects the evolution of relationships between
national societies and the international community. International Organization, one of
the most prominent journals of international affairs, published a special issue with title
‘Legalization of world politics’ in 2000 which later has become a major concept that
denotes a proliferation of binding legal structures regulating interactions between states
worldwide. For editors of this special issue, at the turn of 21* century the world was
experiencing ‘a move to law’. This move to law was characterised by proliferation of in-
ternational courts with ever expanding adjudicative powers including trial of individuals
in international judicial fora and of international treaties creating binding commitments
in many different areas including such sensitive sectors like environment, arms trade
or nuclear weapons.'? S. Besson argued that it is now possible to refer to emergence of
‘objective, universal and imperative international law’."* Legalization of world politics
which introduces judicial reasoning into matters of traditional high politics can also be
seen as a parallel evolution to ‘judicialization of politics’ which denotes the transfer to
courts of contentious issues of outright political nature and significance (issues of pure
politics). Courts are increasingly involved in articulation of societal answers to core mor-
al predicaments, public policy questions and political controversies.'* For Filiz Karaman
et al., domestic courts are endogenous sites of international political change and as such
they should be seen as co-creators of international order."

A. Tzanakopoulos, in his report submitted to the International Law Association in
2016, identifies evolution of the structure of international structures as the main reason
for deepening of interactions between domestic courts and international law. For him,
interactions between states and international law used to follow ‘bilateralist performance
structure of international obligations’ in the past. In this web of relationships, State’s
international legal obligations derived mostly from traité-contrat and they were mainly
meant to produce effect on international plane. International legal obligations were sub-
Jjected to logic of reciprocity and bilateralism. Treaties usually created outward-looking
obligations. In such context, there was limited rationale and space for domestic courts to
interfere with the process of realization of these obligations. In globalized world, bilat-
eralist performance structure of international obligations is being eroded under pressure
from modern international treaty-making practices and evolution of the nature of inter-
national legal obligations. International law-making practices go well beyond traditional
logic of reciprocity and bilateralism identified with the model of traité-contrat. States are
increasingly part of multilateral regimes or frameworks based on obligations deriving
from traité-loi in the form of multilateral treaties. States’ capacity to shield themselves
from these obligations using the principle of reciprocity is reduced. International legal
obligations of States created by these treaties are inward-looking which contributes to

2Goldstein J., Kahler M., Keohane R.O., Slaughter A.M. Op. cit.

BBesson S. Theorizing sources of international law // In: Besson S., Tasioulas J. The Philosophy of International
Law. Oxford University Press, 2010. P. 166.

“Hirschl R. Op. cit.
"Kahraman F., Kalyanpur N., Newman A.L. Op. cit.

Mpago v rocyaapcTso, Ne 3 (96), 2022 59



MEXAYHAPOAHOE NPABO

further entanglement of domestic legal orders with international legal order. Once they
are part of these regimes, States are enjoined, to undertake certain conduct within their
own domestic legal order.'®

3. Changing role of domestic courts as important actors
of international legal order

Universal acceptance of international human rights law, development of regional in-
tegration laws, and growing penetration of international norms into different sectors of
domestic legal orders turning domestic courts into important players at the intersection of
international law with domestic legal orders. Domestic courts hold substantial potential
to contribute to the advancement of international rule of law from within their domestic
legal orders. Even if it is very difficult to classify and measure the engagement of domes-
tic courts with international law because there is an ‘infinite variety of engagements’,
some scholars have tried to create a typology of interactions between domestic courts and
international law as an analytic tool. A. Nollkaemper identifies four roles that national
courts can play regarding international law: substitution, implementation, contestation
and normative development. For him:

“[1- Substitution is when national courts | perform functions that in other situations can be
fulfilled by international courts. Legal significance of decisions of national courts on questions
of international law may then transcend the domestic legal order. (...) [2- We can speak about
implementation function, when] a national court could play a role in securing compensation
for violation of a human right where that has been determined by international court. (...)
[3- Contestation] A third function of national courts in relation to international courts is the
opposite of “implementation”: national courts may contest international interpretations or
decisions; that is to reject an international decision. (...) [4- Normative development] A fourth
function of national courts in relation to international courts is that they can support the con-
tribution that international courts make to interpretation and development of international law,
and thereby to the stabilization of normative expectations.”"’

In a similar vein, Tzanakopoulos describes three strategies that domestic courts may
adopt in their engagement with international law: (a) avoidance, where domestic courts
decide to avoid implementation of international law even in situations when the latter is
applicable; (b) alignment, where domestic courts strive to align or harmonize domestic leg-
islation with international law; and (c) contestation, where domestic courts rely on domestic
laws to contest international norms.'"® Hence, the role of domestic courts may be either as
agents of development or as agents of decay in relation to international norms." While legal

1Tzanakpoulos A. Final report of the study group on principles on the engagement of domestic courts with the
international law. International Law Association, 2016. For a detailed account on inward-looking obligations, see
Tzanakopoulos A. Domestic Courts in International Law: The International Judicial Function of National Courts //
Loyola International and Comparative Law Review. 2011. Vol. 34(1). — Pp. 133-168. Tzanakopolous argues that “in-
ward-looking norms, or inward-looking aspects of norms, may demand (i) that the State undertake, or refrain from,
certain conduct within its domestic jurisdiction; (ii) that certain limits be imposed on previously unregulated State
conduct within its jurisdiction; or (iii) that the State prohibit, regulate, or permit certain conduct by natural persons and
legal entities within its jurisdiction.”

"See Nollkaemper A. Conversations among courts // In: Romano A., Shany Y. (eds.). The Oxford Handbook of
International Adjudication. Oxford University Press,2013. — P. 523-549. See, also: Nollkaemper A. National courts and
the international rule of law. Oxford University Press, 2011.

8Tzanakpoulos A. 2013. Op. cit. P. 16.
“Ibid. P. 26.
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doctrine and practice increasingly refer to international community, universal values and
general interests of humankind, the practice of domestic courts may be motivated by a pro-
tection of domestic interests or national values at the expense of international rule of law.?

4. Transnational judicial dialogue as an important concept to understand
interactions between domestic and international legal orders

Transformation of the role of domestic courts in the context of realization of interna-
tional rule of law and increasing entanglement of international and domestic legal orders
have led to increasing interactions between courts of domestic, regional, and interna-
tional levels. Consciousness of a shared objective — the international rule of law — sets
a foundation for solidarity among these courts in reaching that objective. This, in turn,
leads to more engagement between international law and domestic courts, as well as in-
creased interaction and reciprocal influencing between courts of different orders belong-
ing to different national/international legal orders. For scholars, transnational interactions
among courts are real and substantial ! In 1994, Anne-Marie Slaughter noted that “courts
are talking to one another all over the world”.*> From her perspective, we were already
witnessing increasingly reciprocal engagement between courts in different parts of the
world in the form of judicial dialogue that she describes as “transjudicial communication
— communication among courts, whether national or supranational — across borders”.”

This process of transjudicial communication is commonly referred to as “judicial di-
alogue”. This concept was used in legal scholarship mainly in two meanings. First, judi-
cial dialogue can refer to real life meetings between judges of domestic and international
courts. National and international judges frequently come together at different annual
meetings, conferences or workshops. For example, the European Court of Human Rights
regularly organizes seminars attended by judges from different countries at the occasion
of the opening of judiciary year. There are also different networks bringing together judg-
es from different jurisdictions such as International Hague Network of Judges. Second
meaning of judicial dialogue refers to the practice of referring by courts to decisional
law of other international and foreign courts in their judgments. Hereafter, we follow this
second meaning of the term. As one scholar puts it “one of the ways ‘judicial dialogue’ is
most often being used is when judges refer to foreign case-law in constitutional interpre-
tation”.** A recent and one of the most substantial works on transnational judicial dialogue
in terms of geographical and material scope, defines the judicial dialogue as “the use of

“Palombino F.M. (ed.) Duelling for Supremacy: International Law Vs. National Fundamental Principles. Camb-
ridge University Press, 2019.

2ISee, i.e., Tate N., Vallinder T. (eds.). The Global Expansion of Judicial Power. New York University Press, 1995;
Slaughter A .M. Judicial Globalization // Vanderbilt Journal of International Law. 2000. Vol. 40. — Pp. 1103-1124;
Schwartz O. Changing the Rules of the (International) Game: How International Law is Turning National Courts into
International Political Actors // Washington International Law Journal. 2015. Vol. 24. — Pp. 90-134; Tzanakopoulos A.
Judicial dialogue as a mean of interpretation // In: Aust H.P., Nolte G. (eds.). The Interpretation of International Law by
Domestic Courts: Uniformity, Diversity, Convergence. Oxford University Press, 2016. — Pp.72-95.

2Slaughter A.M. A typology of transjudicial communication // University of Richmond Law Review. 1994. — Pp.
99-137. See also: L’'Heureux-Dube C. The importance of dialogue: globalization and the international impact of the
Rehnquist court // Tulsa Law Journal. 1998. Vol. 34 (1). — Pp. 15-26.

ZIbid. P. 100.

#Zoethout C. On the Different Meanings of “Judicial Dialogue” // European Constitutional Law Review. 2014.
Vol. 10(1). P. 175. See also Halmai G. The Use of Foreign Law in Constitutional Interpretation // In: Rosenfeld M., Sajo
A. (eds.). The Oxford Handbook of Comparative Constitutional Law. Oxford University Press, 2012. — Pp. 1328-1349.
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external judicial decisions by courts as an element of influence (even if very limited) in
interpretation and application of the law”.> In earlier period, conceptual framework of
Jjudicial dialogue was mostly developed by American and European legal scholars. In par-
ticular, American debates on judicial dialogue evolved around the question of necessity
for such tool in judicial reasoning of American courts®® whereas European literature on
Jjudicial dialogue focused on constant interactions between national courts in Europe and
European supranational courts (ECJ and ECHR).*” Over the past decades, literature on
judicial dialogue has expanded in content and scope.”

5. Typology and logics of transnational judicial dialogue

Transnational judicial dialogue can take different forms. A.M. Slaughter identified
three types of transnational judicial conversation: horizontal, vertical, and mixed. Hor-
izontal judicial dialogue takes place between the courts of the same status when courts
willingly cite decisions of foreign courts in their judgments. Vertical dialogue describes
judicial dialogue between national and supranational courts. Dialogue between courts of
EU member states and the European Court of Justice or national courts and the ECtHR
are examples of such vertical judicial dialogue. Mixed dialogue, or mixed vertical-hori-
zontal communication occurs, for example, when supranational courts initiate horizontal
dialogue among national courts.” In the decision State v. Makwanyane of South African
Constititonal Court in 1995 which declared the unconstitutionality of death penalty, the
Court cited, among others, decisions of courts of Canada, Hungary, India and United
States. The South African court cited these external legal sources to demonstrate that it
was possible to identify a general trend toward limiting the use of death penalty world-
wide in the second halft of 20™ century.*® W. Saindholtz’s study of judicial citations of
regional human rights courts found that InterAmerican Court of Human Rights and Af-
rican Court of Human Rights frequently cited European Court of Human Rights in their
decisions while European Court of Human Rights also occasionally referred to decisions
of two above-mentioned courts. All three regional human rights courts regularly cited UN
Human Rights Committee.’!

Question of why courts engage in judicial dialogue has generated substantial debate
among international legal scholars. Their arguments can fall under one of the follow-
ing categories: normative, pragmatic, and strategic. According to normative arguments,
courts should engage in transnational judicial dialogue due to belongingness to global
community of courts driven by the shared goal of establishing an international rule of
law. According to Eduardo Ferrer Mac-Gregor, former Judge and Vice-President of Inter-

SMuller A., Kjos H.E. (eds). Judicial dialogue and human rights. Cambridge University Press, 2017.
*Waldron J. Foreign law and the modern ius gentium // Harvard Law Review. 2005. Vol. 119(1). — Pp. 129-147.

YDecaux E. France // In: Shelton D. (ed.). International law and domestic legal systems: Incorporation, Transfor-
mation and Persuasion. Oxford University Press, 2015. — Pp. 292-406.

2Qoraboyev L., Turkut E. International law in the Turkish legal order: Transnational judicial dialogue and the Tur-
kish Constitutional Court // The Italian Yearbook of International Law Online. 2017. Vol. 26(1). — Pp. 41-62.

»Slaughter A.M. 1994. Op. cit. Pp. 112-113.

9Grove T.L. The International Judicial Dialogue: When Domestic Constitutional Courts Join the Conversation.
2001. Faculty Publications. 1226. // URL: https://scholarship.law.wm.edu/facpubs/1226.

31Sandholtz W. Human rights courts and global constitutionalism: Coordination through judicial dialogue // Global
Constitutionalism. 2021. Vol. 10(3). — Pp. 439-464.
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American Court of Human Rights, incorporation of international human rights laws into
domestic legal orders have led to emergence of a shared normative and functional iden-
tity of national and international judges. They all have the same goal of advancing the
protection of human rights even if they are operating on different levels and legal bases.
Recourse to judicial dialogue is necessary to ensure coherent implementation of inter-
national human rights norms across different jurisdictions.*? Dialogue can help courts in
the interpretation and application of norms relevant for the protection of human rights,
to solve a concrete dispute and to find common solutions to current human rights prob-
lems.* Another argument for obligatory recourse to judicial dialogue is articulated by A.
Tzanakopoulos for whom international law obliges judges to engage in judicial dialogue.
Judicial decisions of international and domestic courts may represent subsequent State
practice in implementing treaties or evidence to the existence and content of international
custom. Consequently, whenever domestic courts adjudicate an issue pertaining to inter-
national law, they should scrutinize practice of relevant foreign and international courts.**

Pragmatic arguments see judicial dialogue as a useful tool to improve the quality of
Jjudicial decisions. In a globalized world, courts of different countries face similar issues
and most of the time they also have to implement similar international norms. In some
ways, they are acting as participants of global community of courts.*> In this context,
courts may pay attention to judgments of other courts to use them in articulating the
reasoning and decisions in their own cases. They may also look at the jurisprudence of
foreign courts to see impact and consequences of judicial decisions taken in similar cases.
This will help them to improve the design of their judgments. Taking into account global
jurisprudence in articulating their own decisions will also help domestic legal orders to
avoid legal friction with the world.*® Claire L’Heureux-Dube, judge of Supreme Court of
Canada, explained how consideration of US Supreme Court’s decisions on issues related
to abortion, hate speech or judicial transparency were helpful in articulating approach of
Canadian Supreme Court to similar issues.”

Strategic arguments analyse judicial dialogue as an attempt by judges to increase
legitimacy of their court and judgments. This is especially true when courts are invited
to rule on sensitive issues or when their decisions go against public opinion. Citations
to foreign and international judicial decisions supporting their own decisions will confer
legitimacy in the face of possible public backlash. Domestic courts cite foreign law for
strategic purposes in order to persuade and convince other domestic actors of the neces-
sity of aligning with international rule of law goals. A. Muller and H.E. Koje’s compre-
hensive study on judicial dialogue in human rights found that judges deliberately used
transnational judicial dialogue in socially, politically or culturally challenging cases to
‘add authority’ to their decisions by showing their audiences that others have come to

2Mac-Gregor E.F. What do we mean when we talk about judicial dialogue: reflections of a Judge of the In-
ter-American Court of Human Rights / Harvard Human Rights Journal. 2017. Vol. 30. — Pp. 89-127.

3Muller A., Kjos H.E. (eds). Op. cit. P. 4.

#*Tzanakopoulos A. Judicial dialogue as a mean of interpretation // In: Aust H.P., Nolte G. (eds.). The Interpretation
of International Law by Domestic Courts: Uniformity, Divesity, Convergence. Oxford University Press, 2016. P. 73.

3Slaughter A. A Global Community of Courts // Harvard International Law Journal. 2003. Vol. 44(1). — Pp. 191-
221.

3% Bodansky D. The use of international sources in constitutional opinion // Georgia Journal of International and
Comparative Law. 2004. Vol. 32. — Pp. 422-428.

S Heureux-Dube C. Op. cit.
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similar conclusions in similar cases.*® C. Dupre studied how the Hungarian Constitution-
al Court played an important role in developing the rule of law in post-Soviet Hungary.
The Hungarian Court deliberately engaged in importing foreign law into the Hungarian
legal order by using specific methods of legal transplantation and transjudicial communi-
cation.* Courts can also rely on judicial dialogue to shield domestic democratic systems
from corrosive forces of globalization.*’

Bodansky’s discussion on the use of international and foreign law, including judicial
decisions, by judges of the United States Supreme Court to interpret the Constitution
represents well this mixture of normative, pragmatic, and strategic reasons for courts to
engage in judicial dialogue: “First, [...] international law has a venerable history in con-
stitutional interpretation. Second, [...] American courts and foreign courts are engaged
in a common legal enterprise and could learn from one another. Third, [...] the text of
certain constitutional provisions invites the use of international materials. Finally, [...]

taking international opinion into account has strong pragmatic justifications”.*!

Discussion and conclusions

Discussions around the concept of transnational judicial dialogue point to increasing-
ly strategic role of domestic and international courts in the evolution of international law.
They are frequently brought to have decisive impact on the implementation or non-im-
plementation of international norms. Parallel developments of legalization of world pol-
itics and judicialization of politics caused by universal adherence to international human
rights law, transformation of the nature of international law, increasing awareness for
international rule of law, and influence of globalization on functioning of international
and domestic courts necessitate increased focus on interactions among courts. Judicial
dialogue has emerged as an important conceptual framework to understand nature and
logics of interactions among domestic and international courts. Impressive geographical
and material scope of literature on judicial dialogue proves its acceptance by and useful-
ness for global community of legal scholars. However, there are few works which adopt-
ed judicial dialogue framework in post-Soviet region and Central Asia. Limited number
of such works are almost all published by Russian scholars and practitioners. In 2011,
Valerie Zorkin, President of Russian Constitutional Court, published an article outlining
dialogue between the European Court of Human Rights and the Constitutional Court of
Russia. For him, judicial dialogue between these two courts was necessary and unavoid-
able. Though, he argued that this dialogue should be conditioned to ultimate respect for
national sovereignty.* V. Tolstykh’s study on the jurisprudence of the Court of Eurasian
Economic Union included analysis of instances where the Court engaged injudicial dia-
logue with European Court of Justice.** From scholarly perspective, judicial dialogue is

#Muller A., Kjos H.E. (eds). Op. cit. P. 513.
¥Dupre C. Importing the law in post-communist transitions. Hart Publishing, 2003. P. 53.

“Benvenisti E. Reclaiming Democracy: The Strategic Uses of Foreign and International Law by National Courts
// The American Journal of International Law. 2008. Vol. 102. — Pp. 241-274.

“’Bodansky D. Op. cit. P. 421.

“30pekud B. Huanor KoncruryumonHoro Cyna Poccuiickoit ®epepaumn 1 Esporeiickoro Cyfa mo mpaBam
YyeJIoBeKa B KOHTEKCTe KOHCTUTYLMOHHOro nopsjka // CpaBHutensHoe Konctutymponnoe O6o3penue. 2011. Ne 80
(1). - C.105-114.

“Tolstykh V. Between a ‘heavenly’ life and an ‘earthly’ life: Jurisprudence of the Court of the EAEU from 2012-
2019 // Russian Law Journal. 2019. Ne 7(3). — Pp. 194-219.
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characterised as part of modern doctrines for analysing interactions between domestic
and international courts.* Under the light of recent developments where Russia has open-
ly violated modern spirit of international law and its fundamental principles, this limited
dialogue between Russian and European/international courts will further be reduced or
even disappear.

There 1s a need for scholars from Central Asian countries to adopt judicial dialogue as
an important conceptual framework to generate reflections on interactions between their
realities and global trends of international legal scholarship. It was noted that concepts
enable meaningful analysis and discussions about the state of affairs of the discipline of
international law and to participate in global conversations around most pressing issues
related to national and international rule of law. Conceptual framework of judicial dia-
logue has been used to elaborate on matters directly related for national development
of countries of Central Asia like global constitutionalism*; Belt and Road Initiative of
China*®; or, protection of environment.*” These examples show the relevance of judicial
dialogue for analysing issues and challenges faced by Central Asian countries where we
see trends to transform constitutional practices or to strengthen participation in interna-
tional development initiatives like Belt and Road. Focusing on empirical developments
related to judicial processes in Central Asia will also be helpful to see how these global
processes affecting role of domestic and regional/international courts are unfolding in
Central Asian context. Judicial dialogue will also be useful for developing conceptual and
methodological toolboxes of judges from the region in construing national responses to
international norms. Most importantly, judicial dialogue represents a shared conceptual
framework through which Central Asian scholars and practitioners could articulate and
promote their national and regional visions on global scale related to matters of high im-
portance for both Central Asia and international community. It will also help to initiate
and promote dialogue and mutual learning among courts of Central Asian countries and
scholars studying them.

N.Kopaooes, PhD, M.C. HopikoaeB atbiinarsl KA3I'HQY YuuBepcuretinin Xa-
JIIBIKApaJbIK 3KOHOMHKAa MeKTeOiHiH Associate Professor-v1 (AcTtana, Kasakcran),
BYY-upin CanpicThIpMajibl aUMaKTBhIK HHTErpPalUsiHbl 3ePTTey MHCTUTYTHIHBIH
rpUIbIMU KbI3MeTKepi (bpiorre, beabrus): CoTTap xKoHe XalIbIKapaJbIK-K YKbIKTHIK,
TPTIM: XaJTbIKAPAIBIK KYKBIK YCTeMIri JKoHe TPAHCYJITTBIK COT JUAJIOTHI.

Byn makana xanplKapasiblK KYKbIK YCTEMJIIriH KAMTaMachl3 eTy/eri YATTHIK >KoHe
XaJbIKapAJIbIK COTTAP/bIH POJIi Typasbl 3aMaHayy NIKIPTaIaCThbIH MaHbI3/Ibl O6JIirt PeTiH-
e TPAHCYJTTBIK, COT MAJIOTbI TY>KbIPbIMIAMAChl KapacTbIpbliabl. Makanaga KOHIEMN-
Tyasibl >KOHE CallbICThIPMAJIbI 3ePTTEY OiCTePIMEH XalbIKApalbIK KYKbIK CaJlaChIH-
llarbl KOPHEKTI FalbIMIAP/bIH COT JIMANOTbl MEH ©3apa dPEeKeTTeCTiri Typasbl HEerisri
eHOeKTepi TaaaHabl. MakalaHbIH MOHAPAIILIK, TaKbIPbIObI XKahaH/bIK, YKoOHE alMaKThbIK,

#“ymuoBa-Konroxosa 1.A. HapoHabHOE IPABOCY/IE U MEXKIIYHAPOJIHOE IPABOCY/IHE: COBPEMEHHbIE JOKTPHHBI
B3anmoperictus // [IpaBocynme. 2021. Ne 4. — C. 116-139.

“Sandholtz W. Human rights courts and global constitutionalism: Coordination through judicial dialogue // Global
Constitutionalism. 2021. Vol. 10(3). — Pp. 439-464.

4Cai C., Wang Y. Transnational judicial dialogue in the rise of China: how the Chinese judiciary enhances the Belt
and Road Initiative // Asia Pacific Law Review. 2021. Vol. 29(1). — Pp. 149-166.

“"Bogojevi¢ S. Judicial dialogue unpacked: Twenty years of preliminary references on environmental matters ini-
tiated by the Swedish judiciary // Journal of Environmental Law. 2017. Vol. 29(2). — Pp. 263-283.
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casiCl TEHACHUMSIAP/bIH COTTAP/bIH KbI3METIHE bIKNAJI €Ty CalIapblH TOJbIbIPAK, Ka-
pacTbhIpyFa MYMKIH/IIK Oepyii. MakanaHbIH KOpPBITbIHABI O6esimMinae OpTanbiK A3usiiarbl
XaNbIKAPAILIK 3aHrepJiep VYIIIH TPAHCYJITTBIK COT JMAJOrbl TY>KbIPbIMAAMACHIHbIH
MaHbI3[bUIbIFbIHA €peKlle Ha3ap ayaapbuiaibl. CoTTap XaibIKapalblK, KYKbIK HOpMaa-
PBIHBIH, OpbIHIATybIHA 9CEP €TY apKbUIbl CTPATETUsIIbIK PoJ aTKapa 6actabl. ki ca-
sicaTTarbl COT KYPbUILIMAAPBIHBIH POJIiH KYILENUTy («cyaedusauusi», «judicialization»),
COHJIAii-aK, XaJIbIKAPAJIbIK, CasicaTTarbl KYKBIKTBIK >KOHE COTTBIK, 3JIEMEHTTEP/IIH Ky LIeto1
(legalization of international politics) XanbIKapamibIK KYKBIKTBIK TOPTINTErl COTTAP/bIH
MaHbI3/Ibl POJIiH alKbIHAANbI. FanbiMaap AoCTY Pl MOHUCTIK-IYTUCTIK KO3KAPACThIH
OPHBIHA YJITTBIK COTTap/bIH XaJbIKapalblK KYKbIKKA 9CEPIHIH HEFYpJIbIM HAKThbI TYCiH-
JIpMEJIEPiH YChIHA/bI. XaAbIKAPAJbIK alaM KYKbIKTapbIHbIH KaIbFa OPTAK, YCTAHbIMBI,
XaNbIKAPaNbIK KYKBIKTHIH Jmbepan/ibl Ty>KbIpbIMIaMaJlapbIHbIH KYILIEI01, XAJIbIKAPAIIbIK,
KYKBIK YCTEMJIIT1 TypaJibl Xa6apHapHLIKTLIH ApTYbl XKOHE JKahaHJIAHY/IbIH XaJTbIKAPaIbIK
>KOHE YJITTBIK COTTap/bIH KbI3METIHE acepi QpTYpJII AeHrenaeri (¥JITTLIK, afiMaKThBIK,
>KOHE XaJbIKapabIK) COTTAP apachIHarbl ©3apa iC-KUMbUIIbI Ky LIEnTel. TpaHCYITThIK,
COT JMAJIOTbI OChl ©3apa JPEKETTECY/Il, SIFHU, COTTAP ©3 LIEIM/EPIH/IE LIETENIIK >KOHe
XaJbIKapaJIbIK, COTTAP/bIH LIEWIM/EPIHE CYUEHETIH >Karjaniapibl Taniay YIIIH TYXbI-
phIMAaMa peTiHfie KalbINTacTbl. Byn Toxipube yHUe XKy 31HAer! KeNnTereH YJITTbIK, ail-
MaKTbIK >KOHE XaJbIKapasbIK COTTAp apachblHAa KeH TapaywraH. byl Ty>XbIpbIMIaMaHbIH
Azus, Adpuka, Eypona xone AKII ranbiMaapbIHbIH OpTachlHIa TaHbIMas OOJFaHbIHA
KapaMacTaH, OCbl TaKbIPbIN OOIbIHILA MOCTKEHECTIK KEHICTIKTEe Hemece OpTaibIK A3u-
sia eHoekTep a3. byn aiibipMalibuibIK Tl OpTanbIK A3us FalbIMapbl ApAChIHA COT JU-
aJIorbl TY>KbIPbIMAAMAChIH KEHIHEH HacUXaTTay apKbUibl KOt KepeK. COHbIMEH KaTap,
OpTanbik, A3usra KaTbICTbl XAJIbIKAPAJbIK, KYKbIKTBIH XaJbIKapaliblK agaM KYKbIKTaphbl,
XaNbIKApAJIbIK JaMy HEMECE KOpILIaraH OPTaHbl KOPFay CHUSIKTbI MaHbI3Ibl MICEJIEepPiH
TaJKbUIayra biknan etefl. Oy coHail-aK aJIeM/IIK >KoHe Kazak/OpTanbIK A3us akajemMu-
SUTBIK, KAy bIMIACTBIKTAPbI APACBIHAAFbI UAJIOT Tl HbIFANTA/IbI.

Tipex co30ep: MPAHCYAMMbIK COM OUAAObL, YAMMbIK COMMAP; XAAbIKAPANbIK
commap,; XaablKapaablk KYKbIK Ycmemoi2l; XaavblKapaablk KYKblK, 2AeMOIK casacam-
mazbl COM KYPblAbIMOAPbIHBIH KYUEHOL; HAhAHObLK KOHCMUMYYUOHAAUIM, XAAbIKADA-
AbLK, A0aM KYKbIKMAapbl.

N. Kopa6oes, PhD, Associate Professor MexXnyHapoqHO# IIKOJIbI 3KOHOMUKH
Yuusepcurera KA3I'IOY umenn M.C. HapukoaeBa (Acrana, Kazaxcran), Hayu-
HBIA COTPYAHUK MHCTUTYTA CPaBHUTEJBHBIX MCCJIENOBAHUI PerMOHAJIbHON WHTe-
rpauuu Yuusepcutera OOH (Bbpiorre, beabsrus): Cyabl 1 MeXIyHapOAHbINA NPaBO-
MOPSAT0K: BEPXOBEHCTBO MeKIYHAPOIHOT0 MPaBa M TPAHCHAMOHAJILHBIN CyIe0OHbIN
AUAJIOT.

B HacTosiiiei cTathe paccMaTpUBACTCS KOHIETIIMS TPAHCHAIIMOHAILHOTO CY/IEOHOTO
iMasiora Kak BasKHOW YacCTH COBPEMEHHOW JIUCKYCCHUU O POJIM HAIMOHATBHBIX U MEXKJTY-
HApOJIHBIX CYJIOB B 00ECHEeUeHN BEPXOBEHCTBA MeXK/IyHapoiHOTrO TipaBa. [Tpu momorm
METOJIOB KOHIENITYAJILHOTO U CPABHUTEIILHOTO MCCJIEIOBAHUS B CTAThe aHAIM3UPYOTCS
OCHOBHbIE pabOThI BBIJJAFOIINXCS YUEHBIX B 00JIaCTH MESK/TyHAPOJHOTO MPaBa o Cy/IeOHOM
MaJiore U B3aMMOJIEHCTBAY . MeXKIMCIMIUTMHAPHBIN aCMeKT CTaThU MO3BOJIUI G0Jtee MojI-
POGHO paccMOTPETh MOCIIE/ICTBUS BIUSIHUS TJI00ATLHBIX M PETHOHAIIBHBIX MOJUTHIECKUX
TEHJICHIIMIA HA JIESITEIbHOCTD CY/IOB. B 3aKkjI0ueHnm cTaTh 0c060€ BHUMAHUE Y/ICIISIETCS
Ba>KHOCTH KOHIETIIMY TPAHCHAIIMOHAILHOTO CY/IeOHOTO JIMajiora Jijist FOPUCTOB-MEK/TyHa-
ponHukoB B Cpennert A3un. CyJibl CTaIM UrpaTh CTPATErMUECKYHO POJTb, BIIUSISI HA Peasiv-
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3alMI0 ME3KJTyHAPOJIHOTO MpaBa. Y CUJICHUE POJIM CYIeOHBIX CTPYKTYp («Cynaeousanusi»,
«judicialization») BHyTpeHHEW MOJUTUKU, a TaKXKe YKPEMJEHHE MPABOBbIX ACMEKTOB
BHEIILIHE! OOBSICHSIOT BO3POCIIYIO BaXKHYIO POJIb CYJIOB B MEXKIYHAPOHOM MPaBOMOPSi/I-
Ke. BMecTo TpaluliuOHHOr0O MOHMCTUYECKO-IyATMCTUUYECKOTO MOAX0/a yUeHble Mpeia-
ratoT 6oJiee YTOUHEHHOE OObSICHEHNE PEeaKIIMU HAIIMOHAILHBIX CYI0B Ha MEXKyHApOJHOE
npaBo. Bceobiasi mpuBepkKeHHOCTh MEK/IyHAPOIHOMY NpaBy MpaB YesloBeKa, yKperuie-
HIE JTUOepabHbIX KOHLETIUI MEXKyHAPOHOTO MPaBa, MOBBILLIEHNE OCBEIOMIEHHOCTH O
BEPXOBEHCTBE MEXKJIyHAPOJIHOTO NPaBa U BIIMSIHKE IT100aTU3al1y Ha IeITeTbHOCTb MeX-
JIYHAPOJIHbIX M HAMOHAJILHBIX CY/IOB YCUJIMBAIOT B3aUMOJIEHCTBUE MEXJy Cy/laMH pa3-
HbIX YPOBHEN (HALMOHABHBIX , PETUOHABHBIX U MEKTYHAPOIHBIX). TpaHCHALMOHATILHBIN
CyAeOHbIN IMAJIOT MOSIBUJICS] B KAUECTBE KOHIIETIIMY JIJIsl aHAIM3a TaKOT0 B3aUMOJICHCTBUSI.
Peub uaieT o Tex cuTyauusix, rjae Cy/ibl B CBOMX PELISHUSIX CChITAIOTCS HA PELIeHUs] UHO-
CTPaHHBIX U MEXJIyHapOJHbIX CyloB. Takas mpakTuMKa pacrnpoCTpaHeHa CPeid MHOTUX
HAlIMOHAJBbHBIX , PETMOHAIBHBIX U MEXKJTyHAPOJIHBIX CY/IOB MO BceMy mupy. HecmoTtps Ha
W3BECTHOCTD JJAHHOW KOHLIENIMYU B Kpyrax yueHbIx u3 Asuu, Agpuxu, EBponsl u CIIA,
Ha 9Ty TeMy ObLIO OMmyOJIMKOBAHO IOCTATOYHO MaJio pabOT Ha MOCTCOBETCKOM MPOCTpPAH-
ctBe uau B Cpenneit Azuu. Heo6xoiuMo BOCOMHUTL 3TOT NMpo6Ges myTeM MOomyJisipu3a-
MM KOHUEMNLMK CyIeOHOro inasnora cpeiu yuyeHbix Cpenneit A3un. To Nocnoco0CTBYET
MOSIBJICHUIO TIOJIE3HOM JIUCKYCCUM O TaKMX Ba’KHBIX BOMPOCAX MEKIyHApPOJHOrO MpaBa
oTHocuTenbHO CpeniHel A3uM, Kak MeXXyHapOJHble MpaBa 4esoBeKa, MEeXKyHapOJHOe
pa3BUTHE WK 3AlIUTA OKPY>KAIOLIEH Cpefibl. DTO TaKXKe YKPENUT AUAJIOT MEXY MUPO-
BBbIM U Ka3aXCTaHCKUM/Cpe/IHea3uaTCKUM aKaJleMUIeCKUMU COOOILIECTBAMM.

Karouesvle caosa: mpancHayuoOHAAbHbLL CYOCOHbLIL OUAN02; HAUUOHAABHbIE CYObl;
MENCOYHAPOOHDLE CYObL, BEPXOBEHCMBO MENOYHAPOOHO0 NPABA; MEXCOYHAPOOHOE Npda-
80; YCUNEHUE POAU CYOCOHBIX CMPYKNYD 8 MUPOBOLL NOAUMUKE; 2A00AAbHbIIL KOHCIUMY-
UYUOHAAUSM; MEHOYHAPOOHOE NPABO NPAB UeN0BeKd.
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