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DIGITALIZATION AND BEHAVIORAL ECONOMICS:
LEGAL ISSUES

The objective of this study is an analysis of the use of the
provisions of behavioral economics in the application of the
rules of law in order to adapt law enforcement practice to the
market realities. The study has determined that companies
have long been using behavioral economics to promote and
sell their products and services, and the rapid development of
technology and digitalization provides new tools for this pur-
pose. While the use of behavioral economics in some market-
ing strategies has already been recognized as illegal in many
countries, today’s technology is embedded with algorithms
that can use consumer behavioral characteristics. Scientific
novelty is in the fact that the study explores the concept of
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constantly changing realities, and therefore, new tools are
needed to identify potential violations of legislation and to ensure effective and proper
law enforcement. Practical significance is that the study highlights the importance of
timely adaptation of legal norms and law enforcement to changing market realities and
legal relationships. The main provisions and conclusions of the research can be used
to improve law enforcement practices in the areas of competition protection and con-
sumer rights protection. The subject of the research is the analysis of the use of behav-
ioral economics in legal practice and its application for adapting legislation and legal
practice to the changing realities of the market and legal relationships. The study also
examines legal issues (including the norms of EU antitrust legislation, consumer pro-
tection legislation, judicial practice) related to the application of behavioral economics
in companies’ marketing strategies and the use of technologies that include algorithms
capable of utilizing consumer behavioral characteristics. Brief conclusions: 1) behavior-
al economics has long been used by companies in their marketing strategies, but with
the advent of technology, it has reached a new level and allows businesses to more
effectively utilize consumer behavior characteristics; 2) as a result, the combination
of technology and behavioral economics raises legal issues, exposes gaps in existing
rules and practices; in the digital age, where changes occur rapidly, standard tools for
adapting and improving legislation and practice are not primary, as they are unable to

© A.A Alferova., 2022

84 Kykbik >xaHe memnekeT, Ne 4 (97), 2022



Alferova A.A. Digitalization and behavioural economics: legal issues

provide timely responses. Therefore, other tools for adapting legislation and legal prac-
tice are necessary, including behavioral economics.

Keywords: law, digital technologies, digitalization, behavioral economics, antitrust
law, abuse of dominance, consumer rights, behavioral antitrust, cognitive errors

Introduction

Digitalization is penetrating almost every sphere of human activity, which deter-
mines the need for transformation of related processes and corresponding adaptation.
Companies have long embraced this trend and are implementing new technologies in
their practices and marketing strategies. Each marketing strategy is already built on a
certain algorithm, such as the AIDA formula (A (attention), I (interest), D (desire), A
(action).! All marketing formulas and strategies for promoting and selling goods and
services are based on the principles of behavioral economics. By understanding con-
sumer behavior and key triggers, companies are able to influence consumer choice and
even pre-determine it.

The development of technology allows companies not only to collect a greater
amount of data for analyzing the behavioral characteristics of their consumers, but also
to adapt the algorithms used in these technologies. For example, emotional artificial in-
telligence (Emotion Al) is gaining popularity — an algorithm that allows the recognition
and interpretation of human emotions and their reactions to them. This combination of
marketing techniques, behavioral economics, and technology raises a number of ques-
tions, including those related to compliance with legal norms.

The development of technology and marketing practices based on behavioral eco-
nomics requires adapting current legislation to the changing realities. For example,
digitization entails the emergence of new forms of competition between companies and
the generation of new commodity markets. Such changes, in turn, indicate the need for
flexibility from antitrust agencies in order to protect competition, create and maintain
a competitive environment in the market, and eliminate and prevent the concentration
of market power in the hands of a few. To achieve this goal, antitrust agencies need to
monitor market trends and its state, as well as use new tools to establish violations of
the law.

Behavioral economics is applicable not only in the marketing strategies of compa-
nies, but can also become a tool for establishing violations of the law and forming legal
means of protection. The use of behavioral economics allows for the formation of an un-
derstanding of the current state of the market and the actual behavior of its participants,
accurate identification of commodity markets, identification of possible violations of
the law, and the development of legal means of protection.

Main provisions
Companies have utilized the principles of behavioral economics to promote and
sell their products and services for a significant period of time. With the rapid advance-
ments in technology and digitalization, new tools have emerged that enable businesses
to leverage consumer behavior characteristics more effectively. While some marketing
strategies utilizing behavioral economics have been deemed illegal in several countries,
the integration of algorithms within technology permits the use of this technique. More-

'Barry T.E. The development of the hierarchy of effects: an historical perspective // Journal of Current
Issues and Research in Advertising. 1987. Ne 10(1-2). — Pp. 251-263.
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over, behavioral economics determines not only consumer behavior, but also reveals
aspects of the behavior of companies themselves in interaction with each other. As a
result, this combination of technology and behavioral economics poses legal questions,
exposing gaps in current regulations and practices. In the digital age where change
is frequent, traditional adaptation and legislative improvement tools may not provide
timely responses. Therefore, alternative adaptation tools, such as behavioral econom-
ics, are necessary.

Materials and methods

The research is based on a combination of scientific methods, including compar-
ative legal analysis, system-functional analysis, and formal-legal method. In order to
conduct a comprehensive study, relevant primary and secondary sources of EU law
were systematically reviewed and evaluated for their relevance to the topic of study and
their level of authoritativeness. To provide background information on both neo-clas-
sical economics and behavioral economics, this research used a literature analysis to
introduce some basic provisions of these disciplines. Then, with the help of a case law
review, the article illustrates how they relate to different law areas using the descrip-
tive method. Since behavioral economics draws from various fields, this research has a
multi-disciplinary scope that combines law, economics, and behavioral science.

Results of the study

1. Behavioral economics. Key concepts

Behavioral economics is a direction of economic research that studies the influ-
ence of various factors (including social and emotional) on the behavior of economic
agents and their economic decision-making. Consumer choice is fundamental in deci-
sion-making and can be described as actions related to the purchase, use, and disposal
of goods and services, including emotional, mental, and behavioral reactions of the
consumer that precede or follow such actions.?

The neoclassical theory that dominated until recently considered consumer behav-
ior from the point of view of rationality, when the consumer is guided by his personal
motives and maximizes utility.’

Behavioral economics, on the other hand, analyzes the reasons for a person’s actions
in making choices and decisions. The founders of behavioral theory are considered to
be Daniel Kahneman and Amos Tversky*, who developed one of the concepts - the
theory of perspectives. The theory describes that people’s choices in decision-making
are influenced by various variables, such as feelings, emotions, experience, attitudes to-
wards the situation, and so on. Accordingly, behavioral economics suggests that human
behavior is far from rationality and is subject to many factors.’

’Kardes F., Cronley M., Cline T. Consumer behavior. South-Western Cengage Learning, 2011.

3Jacoby J. Is it rational to assume consumer rationality? Some consumer psychological perspectives on
rational choice theory // Roger Williams University Law Review. 2000. Vol. 6(1).

“Kahneman D., Tversky A. Prospect theory: An analysis of decision under risk // Econometrica. 1979.
Vol. 47(2). — Pp. 263-292.

Zalega T. Consumer and consumer behaviour in the neoclassical and behavioural economic approach
// Konsumpcja i Rozwoj. 2014. Vol. 4(9). — Pp. 64-79.
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1.1. Application of Consumer Behavioral Characteristics (Bias)

Companies often base their marketing strategies on the analysis of consumer behav-
ior and take into account their behavioral characteristics. For example, the phenomenon
of “information overload” describes a situation in which a person is unable to analyze
and/or properly perceive all the provided information due to its large amount. This phe-
nomenon contradicts the requirement of legislation to provide complete, necessary, and
reliable information to the consumer. Moreover, the phenomenon called “bounded ra-
tionality” suggests that a person may not pay attention (or not enough attention) to all
the necessary information. The result of information overload is that the consumer needs
to exert more effort to analyze the data, which leads to making the wrong decision.® A
similar effect is also possessed by the behavioral characteristic of “choice overload”,
in which, in the case of multiple alternatives, a person becomes confused, which also
affects the decision made.”

Price strategies of companies are also based on the principles of behavioral theory.
For example, the “zero price effect” links high consumer demand with low product
cost.? It is also noted that there is a correlation between high price and expected quality
of the product/service.’

In the digital age, pricing strategies are changing due to the changing value of re-
sources. The phrase “data is the new 0il” accurately describes the status of information
in the digital economy.!® The information on the basis of which companies build their
strategies in the modern world represents a special value. At the same time, companies
provide their services “for free”, but the consumer, without realizing the full value of
the information, still pays for these services with their personal and other data.!! In the
digital world, information is considered as a currency and valuable asset for compa-
nies.'?

Al Marketing involves analyzing consumer data with algorithms, machine learning,
and optimizing marketing articles and customer journeys.'* Consumer data arrays are
taken from the databases of the companies themselves, social networks, surveys, and
other resources. According to statistics, in 2018, 29% of companies used artificial intel-

¢Jacoby J., Speller D., Kohn C. Brand choice behavior as a function of information load // Journal of
Marketing Research. 1974. Vol. 11(1). — Pp. 63-69.

’Chernev A., Bockenholt U., Goodman J. Choice overload: A conceptual review and meta-analysis //
Journal of Consumer Psychology. 2015. Issue 25(2). — Pp. 333-358.

8Shampanier K., Mazar N., Ariely D. Zero as a special price: The true value of free products // Market-
ing Science. 2007. Vol. 26(6). — Pp. 742-757.

°Shiv B., Carmon Z., Ariely D. Placebo effects of marketing actions: Consumers may get what they pay
for // Journal of Marketing Research. 2005. Vol. 42(4). — Pp. 383-393.

See Evans M. Why data is the most important currency used in commerce today // Forbes. 2018. URL:
https://www.forbes.com/sites/michelleevans1/2018/03/12/why-data-is-the-most-important-currency-used-
in-commerce-today/?sh=41e9bc3054eb.

"Bundeskartellamt prohibits Facebook from combining user data from different sources //
Bundeskartellamt. February 7, 2019. URL: https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/
Pressemitteilungen/2019/07_02 2019 Facebook.html.

2L gken P. Why data is not the new oil // Azets. 2020. URL.: https://www.azets.com/blog/value-of-data/.

BKorep @.,Kapramkaiia X., CetuaBan A. Mapketunr 4.0. Pa3zBopoT OT TpagMMOHHOTO K M(PPOBOMY :
TEeXHOJ0ruM npojsrkenus B unrepHete. M.: BOMBOPA; Dkemo, 2022. P. 71-89.
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ligence tools in marketing, and in 2020, this number reached 84%.'4

The development of technology has led to the creation of emotional artificial intel-
ligence (Emotion AI), which allows algorithms to recognize and interpret emotions
by analyzing facial expressions, body position, and vocal tone. Facial expression rec-
ognition enables companies to determine people’s emotions using facial recognition
systems, reading data (image/video of the face) using the optical sensor of a device
(webcam, smartphone camera, etc.).!> Artificial intelligence is also capable of recogniz-
ing emotions by processing human voice audio files and analyzing them. As a result,
based on intonation, loudness, speech tempo, and other factors, artificial intelligence
can determine not only the speaker’s emotions but also their gender and age. The well-
known “7%-38%-55% Rule” indicates the corresponding influence of words, tone of
voice, and body language in human interaction.!® The analysis of data provided by con-
sumers and a similar understanding of a person’s emotional reaction to possible triggers
provide almost unlimited opportunities for companies.

Understanding the fact that consumer behavior is not only based on the analysis of
available information but also on unconscious and irrational elements, companies can
create marketing strategies of various kinds. The most common strategy based on the
analysis of all kinds of consumer data is the personalization strategy, which provides a
deep understanding of the consumer’s response to marketing strategies and delivers the
right content to the consumer at the right time.!”

Psychological features that influence decision-making make consumers vulnerable
to companies and their marketing strategies, which can manipulate consumer choices.'®
In turn, the digital transformation of society leads to corresponding changes in busi-
ness principles, increasing the value of information and thereby determining the need
for new approaches to demonstrate the real picture that is happening in society and in
market relations.

2. Legal Issues

The use of behavioral economics in companies’ marketing strategies also raises
legal questions. In the digital environment, one of the tools for competition among
market participants is innovation and technology. Technology allows for the process-
ing of available consumer data. Analysis of this data set allows companies to identify
the behavioral characteristics of consumers that determine their decisions, actions, and
choices. Therefore, information about consumers is a tool for competition. It should be
noted that the use of this tool by companies may be the basis for identifying a violation
of competition law.

1See Norris P. 10 impressive examples of Al in marketing // Social Media Strategy Summit. November
18,2021. URL: https://blog.socialmediastrategiessummit.com/10-examples-of-ai-in-marketing/.

5Quinn I., Bertin F., Bobyleva, A., Kakhiani E., Hussain A. Life facial recognition technology: Legal
issues in the context of EU law enforcement from a fundamental rights perspective. Wolf Legal Publishers,
2021.Pp. 1-4.

"“Mehrabian A., Wiener M. Decoding of inconsistent communications // Journal of Personality and
Social Psychology. 1967. Vol. 6(1). — Pp. 109-114.

"How Artificial Intelligence Has Revolutionized Marketing [Case Study] // StartupTalky. November
27,2021. URL: https://startuptalky.com/artificial-intelligence-marketing-case-study/.

"“Bobyleva A. Choice in Digital Antitrust Law. Eliva press, 2022. URL: https://ssrn.com/ab-
stract=3945266.
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2.1. Establishing the product market and its boundaries

The processes of globalization and digitization influence market relations, including
the establishment of the product market and its boundaries. The modern market has
moved away from territorial restrictions and has evolved, since in the digital environ-
ment an economic agent can be a producer selling goods online worldwide, as well as
a digital platform selling a variety of goods.

The definition of the product market on which an economic entity operates is a
fundamental practice for competition law, since abuses of dominant position are de-
termined based on the position of the economic entity in a specific product market.
Thus, in order to establish a violation in the form of an abuse of dominant position, it
is necessary to initially define the relevant product market. Similar practice is found in
the law of the European Union: “any abuse by one or more undertakings of a dominant
position within the internal market or in a substantial part of it shall be prohibited ... as
incompatible with the internal market in so far as it may affect trade between Member
States”."

A product market usually defined as the sphere of product turnover (including for-
eign-made products) that cannot be replaced by other products, or interchangeable
products, within the boundaries (including geographical) where, based on economic,
technical, or other feasibility or expediency, a purchaser can buy a product, and where
such feasibility or expediency does not exist beyond those boundaries. The European
approach indicates that the product market includes interchangeable products/services
based on their characteristics, prices, and expected use.?’ However, behavioral science
suggests that the product market can be different and go beyond the framework de-
scribed by the legislator. For example, the criterion of product interchangeability may
not always be applicable due to consumer behavioral characteristics. One such phe-
nomenon is «brand loyalty»: if a consumer prefers a particular brand, they will not
change their preference even if the price of that brand increases.?! Consumers are also
more willing to recommend brands they trust, even if they don’t use them themselves
at the moment.?* The principle of «interchangeability» in determining the product mar-
ket cannot always be applicable due to «brand loyalty», when non-branded products or
copies of original products (knockoffs) are perceived by consumers as different prod-
ucts, despite identical characteristics.

In the digital age, the boundaries of the product market can be much broader, and the
market can be considered global. In this case, when determining the product market and
its boundaries, it is necessary to take into account a multitude of factors that influence
both the characteristics of consuming goods, including identifying the opinions of pur-
chasers of the product about the geographical boundaries of the product market, salesda-

PYConsolidated Version of the Treaty on the Functioning of the European Union Art. 102. 2012 O.J.
(C 326) // URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/TXT:en:PDF.

PEuropean Commission. Notice on the Definition of Relevant Market for the Purposes of Community
Competition Law. 1997 O.J. (C 372) // URL: https://eur-lex.curopa.eu/legal-content/EN/ALL/?uri=celex%
3A31997Y1209%2801%29.

“Desai D., Waller S. Brands, competition, and the law // BYU Law Review. 2010. Vol. 2010(5). — Pp.
1427-1447.

2Kornep ®., Kaprapkaiia X., CetuaBan A. Mapketudr 5.0. TeXHOJOrUM CIIEYIOIIETO MOKOJIEHUSI.
M.: BOMBOPA; Dkcmo, 2022.
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ta, the influence of the brand,? as well as the presence or absence of costs associated with
the production of the product and its transportation. In the digital age, it is only possible
to correctly identify the appropriate product market and accurately determine its bound-
aries through a comprehensive analysis of the real preferences of consumers and their
behavioral characteristics. Behavioral economics helps to identify the market, emphasiz-
ing the potential existence of different consumers and circumstances that affect the de-
termination of the market. At the same time, it is not possible to identify all categories of
consumers and influencing factors for the construction of a universal algorithm for market
identification, since each specific case needs to be evaluated using empirical analysis.*

2.2. Abuse of dominant position

In order to create a favorable and competitive market structure, a prohibition is es-
tablished for a subject to abuse its dominant position, which leads to prevention, restric-
tion, elimination of competition and/or infringement of the interests of other economic
entities in the field of entrepreneurial activity or an undefined circle of consumers.
Accordingly, the identification of practices that can be classified as «abuse of dominant
position» is the main task of regulatory authorities. Given that this violation is a char-
acteristic of illegal market behavior, it is important to understand how market partici-
pants actually behave. Since behavioral economics illustrates the picture of the «real»
market, its application contributes to the identification of violations of competition law,
indicating the impact of specific company practices on consumers and competition.

The Microsoft cases reviewed by the European Commission are indicative exam-
ples illustrating how behavioral economics can help evaluate such abusive practices
as tying. Consumer behavioral characteristics influenced the resolution of the Media
Player case, which focused on Microsoft’s practice of tying (by default and for free)
Windows Media Player to its Windows operating system.?> The case states that by
making Media Player the default player through which all multimedia will be played
when a consumer purchases a personal computer, Microsoft used its dominant position
in the market.?

Traditional approaches assume that if consumers are fully rational, then the pre-in-
stallation of a media player has no value to them, as consumers can go online and
download an alternative media player for free (i.e., the information is available, and
the cost of changing is low). However, from the perspective of behavioral economics,
consumers cannot opt-out of Microsoft’s pre-installed programs due to their «inertiax:
«pre-installation of Media Player in Windows created potential use, as demand-side
users discovering WMP pre-installed on their client PCs ... are overall less likely to use

ZEuropean Commission. Notice on the Definition of Relevant Market for the Purposes of Community
Com-petition Law. 1997 O.J. (C 372) // URL: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex
%3A31997Y1209%2801%29.

*Hapukosckuit AYO., VMBano A.I0., BoiiHukanuc E.A. AHTUMOHOMONBHOE pEryJMpOBaHKUE B
uudpoyto anoxy. Kak 3anmmars KOHKYpeHUMIO B ycaoBusx rinodanusaguu. Manarensckuil [Jom BIID,
2019.Pp. 33-41.

»Commission Decision of 24.03.2004 relating to a proceeding under Article 82 of the EC Treaty (Case
COMP/C-3/37.792 Microsoft) (Mar. 24, 2004) (Summary: 2007 O.J. (L 32) 23) // URL: https://ec.europa.
eu/competition/antitrust/cases/dec_docs/37792/37792 4177 1.pdf.

*Bobyleva A. Choice in Digital Antitrust Law. Eliva press, 2022. URL: https://ssrn.com/ab-
stract=3945266.
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alternative media players since they already have an application that provides stream-
ing and playback of multimedia».?’

A similar dispute was examined with Google, which pre-installed the Google search
engine on Android devices, in the case of Google Android. The European Union Com-
mission noted: «Thus, Google has used Android as a means to strengthen the domi-
nance of its search engine. These actions deprived competitors of the ability to innovate
and compete effectively. They deprived European consumers of the advantages that
effective competition in this area provides. This is illegal under EU antitrust rules».?®

Similar business practices affect the competitive state of the market by creating
barriers to entry for smaller companies, which in turn affects the comprehensive devel-
opment of the market and innovation.

2.3. Behavioral Economics and Psychology of the Firm.
Mergers and Acquisitions (M&A)

Behavioral theory is also applicable not only in terms of a company’s practices to-
wards consumers and the use of their behavioral characteristics, but also in accounting
for the behavior of the firm itself. For example, the phenomenon of individualistic com-
panies (maverick), which are characterized by the greatest aggressiveness in market
relations due to their behavioral characteristics, when they enjoy the process of compe-
tition with other companies.?

Behavioral economics is applicable in cases of merger investigations in terms of
correctly establishing the motivation behind such an operation. As a general rule, the
main goal of any economic operation, including mergers, is to maximize profit through
expectations of increasing efficiency, synergy, growth opportunities, cost reduction,
and so on. However, behavioral economics literature emphasizes that there may be oth-
er motives for mergers.* For example, executives may be guided by their level of com-
pensation or the firm’s market share compared to others, which points to motives for
mergers other than profit maximization. The reason for a merger may also be excessive
optimism on the part of management regarding the potential of the firm to increase effi-
ciency or change pricing policy after the merger (usually in such a situation, the motive
is reinforced not by calculations but by successful previous experience or the authority
of the leader’s opinion). Such behavioral aspects of decision-making in companies can
explain the inefficiencies of conducted mergers.

Thus, mergers can occur for reasons other than profit maximization, among which
the following can be highlighted:

« imitation of another competitor’s tactics;

« adherence to a previous strategy (positive experience);

Z’Commission Decision of 24.03.2004 relating to a proceeding under Article 82 of the EC Treaty (Case
COMP/C-3/37.792 Microsoft) (Mar. 24, 2004) (Summary: 2007 O.J. (L 32) 23) // URL: https://ec.europa.
eu/competition/antitrust/cases/dec_docs/37792/37792_4177_1 pdf.

B Antitrust: Commission fines Google €4.34 billion for illegal practices regarding Android mobile
devices to strengthen dominance of Google’s search engine // European Commission Press Release. July
18,2018. URL: https://ec.europa.eu/commission/presscorner/detail/en/IP_18_4581.

¥Engel C., Ockenfels A. Maverick — Making Sense of a Conjecture of Antitrust Policy in the Lab //
Bonn. 2013. — Pp. 1-27.

PArmstrong M., Huck S. Behavioral Economics as Applied to Firms: A Primer // MPRA Paper. 2010.
Ne 20356. — Pp. 1-39.
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- false sense of profitability of an economic action by managers and others.*!

Various factors can serve as reasons for deviations from rational behavior, such as:

« the operational activities of firms take place in a complex and uncertain environ-
ment,

« the need to analyze competitors and their actions;

« a lot of time is required to make important decisions and implement them;

« group decision-making can lead to additional errors;

» managers have a certain experience in “tough” management and/or personal mo-
tives;

e trust and solidarity support cartel maintenance;

« and others.*

Understanding these factors helps to better understand the rationale for the deal and
evaluate the potential impact on competition.

2.4. Abuse of market power based on the scale of collection,
use, and consolidation of user data

Given that user information is a valuable resource for companies, as well as a unique
form of payment by users for the services provided, it is necessary to consider the pos-
sibility of exploitative abuse of consumer behavior and how this can lead to abuse of
dominant position. This situation is illustrated by the Facebook case in Germany, ac-
cording to which Facebook abused its dominant position in social networks to illegally
collect information about users.*

According to the Facebook user agreement, users can use this social network on
the condition that they allow Facebook to collect data about themselves within this
social network and beyond — on the Internet or in applications (such as WhatsApp and
Instagram, as well as on third-party websites) and link this data to the user’s account
on the Facebook social network.** Essentially, Facebook can obtain information about
users from the following sources of data: Facebook-owned services (WhatsApp and In-
stagram) and third-party websites, if users give their voluntary consent.* To use the so-
cial network, users must check the corresponding box indicating that they agree to the
terms of service and the processing of their personal data (provide informed consent).
However, due to Facebook’s dominant market power, such action cannot be considered
an adequate basis for collecting and processing data, since consumers are provided with
a limited (and as aresult, only) choice: either agree to the conditions or not use this so-

*1Ibid.
*Ibid.

3German Federal Cartel Office. Decision No. B6-22/16, ‘Facebook, Exploitative business
terms pursuant to Section 19(1) GWB for inadequate data processing” (2019) // URL: https://www.
bundeskartellamt.de/SharedDocs/Entscheidung/EN/Entscheidungen/Missbrauchsaufsicht/2019/B6-22-16.
pdf%3F _ blob%3DpublicationFile%26v%3D5.

#*Facebook Terms of Service // URL: https://www.facebook.com/terms.php.

»Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement of
such data, and repealing Directive 95/46/EC (General Data Protection Regulation). OJ 2016 L 119/1, art 7
/I URL: https://op.europa.eu/en/publication-detail/-/publication/3e485e15-11bd-11e6-ba9a-01aa75ed71al.
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cial network.*® In this situation, such a limiting choice for the user cannot be considered
voluntary consent. It should be noted that the fact of processing data obtained through
Facebook’s own website is not decisive in this case, as the information provided is
specific to the service, and users initially know (or can assume) that the social network
will collect data. The fact of collecting a large amount of any types of user data by Face-
book from third-party sources — both on Facebook-owned services and on third-party
websites with different interfaces and functionality (for example, those with «Like» or
«Sharey» buttons) — becomes significant.’” The flow of data to Facebook begins when
users click on the corresponding interface button or when they install/use the applica-
tion. Thus, Facebook obtains very detailed profiles of its users and knows what they do
online.

Such consumer behavior, expressed in a willingness to provide information in ex-
change for a service, is based on the fact that people simply underestimate the value
of information and do not think about the consequences of providing such a volume of
data in the long term. Despite the fact that the price, according to traditional economic
theory, is zero (a free service is provided), modern realities speak otherwise - the per-
son pays by making payment for the service, but uses an unusual currency - their per-
sonal and other data.’® Therefore, in this situation, the consumer perceives the service
as free, which companies take advantage of. Nevertheless, behavioral economics fills
this gap and provides a real picture, so it has been established that Facebook’s behavior
demonstrates abuse by providing exploitative contractual terms and collecting a huge
array of user data, thereby creating a risk to competition (including barriers to entry to
the market) because competitors cannot collect such a volume of data.

2.5. Behavioral economics and consumer protection

Companies often use behavioral economics in their marketing campaigns. It is im-
portant to distinguish between strategies aimed at attracting attention and those aimed
at misleading consumers, deceiving them, or exploiting them. The use of behavioral
economics and consumer behavioral traits falls not only under the scope of competition
law but also under consumer protection legislation.* However, these two areas should
be distinguished: the object of consumer protection policy is the welfare of consum-
ers, while the object of antitrust policy is the state of competition. If the former sphere
is aimed at protecting consumers from harm when using behavioral science, which
distorts consumer perception of information, the latter sphere covers cases of market

*Bundeskartellamt prohibits Facebook from combining user data from different sources //
Bundeskartellamt. February 7, 2019. URL: https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/
Pressemitteilungen/ 2019/07_02_ 2019 Facebook.html.

¥Facebook, Exploitative business terms pursuant to Section 19(1) GWB for inadequate data
processing (Case B6-22/16). Case Summary. February 6, 2019. — 12 p. / URL: https://www.
bundeskartellamt.de/SharedDocs/Entscheidung/EN/Fallberichte/Missbrauchsaufsicht/2019/B6-22-16.
pdf?  blob=publicationFile&v=.

¥Newman J.M. Antitrust in zero-prise markets: Foundations // University of Pennsylvania Law Re-
view. 2015. Vol. 164(1). — Pp. 149-206; Nicholas H. What is the problem with neoclassical price theory? //
World Review of Political Economy. 2012. Vol. 3(4). — Pp. 457-477.

*¥Osti C. Interpreting Convergence: Where Antitrust Meets Consumer Law // European Competition
Journal. 2009. Vol. 5(2).
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station where companies exercise their market power to the detriment of competition.*°
Exploiting consumer behavioral traits is not a necessary element of antitrust violations
since such violations are established in two stages: the existence of a dominant posi-
tion of a company in the market and the determination of the form of abuse of such a
position. Exploiting consumer behavioral traits in such cases occurs as a result of the
dominant company’s exercise of its market power, which harms competition.*!

As previously described, companies often use principles of behavioral economics in
their practices to promote their goods and services.*? The consumer protection law sets
boundaries within which companies are allowed to influence consumer decision-mak-
ing. However, the development of technology necessitates the updating and adaptation
of these boundaries.

Companies that offer their goods or services online have greater opportunities to
predict consumer behavior because they collect a vast amount of data on consumers
that is subsequently processed by algorithms. As a result, seller firms create a «path
architecture of choice» for the consumer based on personalized information.*

Similar actions by companies can be considered as unfair commercial practices.
Earlier in the article, the use of behavioral economics in marketing for personalization
was discussed. However, it should be noted that if a seller makes distinctions between
consumers or consumer groups, such actions should comply with certain rules that
exclude infringement of consumer rights — otherwise, such actions may fall under the
category of «unfair commercial practices». Companies constantly collect information
on how a particular choice architecture design affects different consumer groups (for
example, through A/B testing of the interface). With such testing, companies obtain a
block of information about consumers, including their behavioral characteristics and
vulnerabilities, which can be used to mislead this group of consumers. Therefore, there
is a need to inform the consumer about the personalization performed, or to obtain
consent from the consumer for the collection of information for further personalization.

Discussion

The modernization of market relations and their transition into the digital environment
has highlighted the need for improving legal regulation and implementing new tools. The dig-
ital environment used as a platform for market participants requires adaptation of legislation
to modern conditions. In the context of digitalization, companies increasingly use marketing
strategies that involve a detailed analysis of consumers and their behavioral characteristics.

The current legislation of the European Union uses the concept of a «rational con-
sumer», who acts solely rationally and is not influenced by any emotional or other fac-
tors. However, modern realities require a review of this concept and the consideration
of possible factors influencing consumer behavior. Behavioral economics is used to
determine the actual behavior of consumers and reveal triggers that affect it.

“Wright J.D. The Antitrust/Consumer Protection Paradox: Two Policies at War with Each Other // Yale
Law Journal. 2012. Vol. 121. — Pp. 2216-2268.

0sti C. Interpreting Convergence: Where Antitrust Meets Consumer Law // European Competition
Journal. 2009. Vol. 5(2).

“Kornep ®., Kapragxkaita X., CetnaBan A. Mapketunr 5.0. TEXHOJOIUM CIEAYIOIETO MOKOJIEHHS.
M.: BOMBOPA; 9kcmo, 2022, P. 147-171.

“Yeung K. Hypernudge: Big Data as a mode of regulation by design // Information, Communication &
Society. 2017. Vol. 20(1). — Pp. 118-136.
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The use of behavioral economics allows antitrust authorities to monitor the state
of competition, correctly identify product markets, and identify violations of competi-
tion law by companies (such as establishing facts of abuse of dominant position in the
market). Behavioral economics is also applicable in mergers and acquisitions, raising
questions about the study of company psychologies that mediate decision-making in
their activities.

Furthermore, in the digital age, the issue of data collection and usage, and conse-
quently, abuses caused by the volume of data collection, is particularly acute. Behavior-
al economics can reveal possible violations by companies that collect and analyze such
data. Undoubtedly, the special potential for the application of behavioral economics
is possible in cases of consumer protection since it makes clear what bias consumers
have and how they can be exploit. The use of such a tool as behavioral economics will
contribute to adapting existing legislation to the challenges of the digital age.

Conclusion

The development of society and its digitalization require a corresponding trans-
formation of legislation and law enforcement practices, the use of new tools for their
improvement. Companies have long been using behavioral science principles in their
product and service promotion strategies. However, technologies such as artificial in-
telligence and emotional artificial intelligence have changed the form of such usage
and taken it to a new level. Now, companies’ marketing strategies are based on the
maximum amount of data about consumers, including not only personal information as
such but also data on consumers’ emotional states. Analyzing such data allows for more
accurate determination of consumer preferences and identification of certain behavioral
characteristics that ultimately influence their choices. Accordingly, possessing a mass
of data about consumers is also a tool of competition in modern realities.

To create an effective competitive environment, legislators and decision-makers
have gone beyond the axioms and assumptions of neoclassical economic theory regard-
ing perfectly rational market participants and their preferences and cognitive abilities.
Behavioral economics is used to establish the real picture of the market and consumer
behavior.

Behavioral science has pointed to the presence of many imperfections and devia-
tions in human thinking — behavioral phenomena. Behavior analysis is very import-
ant for competition and consumer protection legislation, as it complements traditional
legislative provisions with provisions on the real, not presumed, behavior of market
participants. Such an approach allows not only to identify violations of the law but also
to create effective means of legal protection, which, together, will contribute to reduc-
ing violations of legal norms, developing a competitive environment, and innovative
growth.

The application of behavioral economics allows understanding the reasons why eco-
nomic agents make decisions in their activities. Behavioral economics allows adapting
relevant norms and forming a perception of realistic market participant behavior, identi-
fying emerging violations and/or threats of such violations in a timely manner, correctly
determining product markets, and developing means of legal protection. With the help
of behavioral economics, law enforcement practice can transform together with society
and the environment, keeping up with them and providing for the current needs of so-
ciety and filling emerging legal gaps.
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A.A. AncepoBa, LLLM, 3anrep, Legal Consulting Community Limited (Acrtana,
Ka3zakcran): Hlndpaanasipy xkoHe XKy pic-TYPbIC 3KOHOMMKACHI: KYKBIK MaceJiesiepi.

Byn 3epTreynig MakcaThl — KYKbIK KOJJIaHY NPAKTUKACHIH HAPBIK LIbIH/BIFbIHA Oe1iM-
Jiey YIUiH KYKbIK HOpMasapblH KOJIJJaHy Ke3iH/le XY PiC-TYPbIC 3KOHOMUKACHIHBIH €peKe-
JIepiH naifananybl Tangay. ABTOp €3 TaxKipubeci 0apbIChIH/Ja KOMIAHUSIAP Y3aK, YaKbIT
O0Mibl K'Y Pic-TYpPbIC 3KOHOMMKACBIH 63 Tayapjapbl MEH KbI3METTEPIH ajlfa >KbULKbITY
MEH caTy YIUIiH KOJlaHaTbIHbIH Kepai. Lludpranabipy >KoHe TeXHOIOTUSIHBIH, KApKbIH-
bl IaMybl KOMMaHusIapra OyJl YILUiH >KaHa Kypanjapabl ycbiHaabl. Kenreren enpepne
Kenoip MapKeTHHITIK CTpaTerusapia Xy pic-TypbIC 3KOHOMUKACHIH NMaifagaHy 3aHChI3
Jien TaHbIIFaHbIMEH, OYTIHI TEXHOJIOTUsl TYThIHYLIbIIAP XY PiC-TYPbICHIHbIH, CUNATTA-
MaJlapbIH NaiiflaNaHa ajaTblH aJrOpPUTMAIEpre eHri3iireH. 3epTTeyAiH FhIJIBIMM XKaHA-
JBIFBI — OYJI XYMbICTA XYPIC-TYPbIC 3KOHOMUKACBIHBIH YFbIMbI, OHbl KOMIMAHUsIAp-
IbIH 63 MapKEeTHUHITiK CTpaTeruanapbiHia KONaHybl KapacThbIpbIabI. CombIMeH KaTap,
QNEeMJIIK TOXIpUOEe TYBIHJANTBIH KOHE JKYPIC-TYPbIC SKOHOMUKACBIHBIH aCTICKTiNepi
apKbLIbl aHBIKTANYbl MYMKIH KYKBIKTBIK MoceJieniep albliajibl. TexXHoorusiapap! ja-
MBITY, KOFaM/Ibl U PIIaHABIPY KYKBIK KOJJJaHY MPAaKTUKACHIH YHEMi ©3repin OThIpaThIH
eMip WbIHbIFbIHA OefiMey KaxkeTTiniriH kepcete/i. COHIbIKTaH 3aHHAMaHbIH Oy3bITybl
MYMKIHJITH aHbIKTAY, KYKBIKTbI TUIM/II KOHE JYPbIC KOJIaHy YUIIH aHa Kypasjap-
bl MaffanaHy KaxeT OoJbIn KepiHeli. 3epTTeydAiH NMPaKTHUKAJIbIK MaHbI3AbLIBIFBI
HapbIK, MEH KYKBIKTHIK KaTbIHACTAP/AbIH YHEMi ©3repil OTbIPFaH IIbIHbIEbIHA KYKbBIK
HOpMaJsapbl MEH KYKbIK KOJIaHY/Ibl YaKTbUIbl OefiiMIey KasKeT eKeHJliriHe OailylaHbICThI.
3epTTey/iiH HEri3ri epexKesiepl MEH TYKbIPbIMAAPBIH 0JCEKEJIECTIKTI KOpFay CaJlaChbIH-
a f1a, TYThIHYIIBUIAP/BIH KYKBIKTApbIH KOpray OeJiriHfe Ae KYKbIK KOJIaHy MpaKkTH-
KAChIH KEeTiIipy YUIiH Naijjananyra 6omajibl. 3epTTey HbICAHACHI — KYKBIK KOJJIaHy
NPaKTUKACBIH/A XY PiC-TYPbIC 3KOHOMMKACHIHbIH €pexXKeNIepiH KOJIaHy bl Taljjay >KoHe
3aHHaMa MEH KYKbIK KOJIaHy MPAaKTUKACHIH HAPbIKTHIH €3repil OThIPFaH LIbIHABIKTAPbI
MEH KYKBIKTBIK KaTbIHACTapbIHa OeiiM/iey YILiH OHbI KoJjjaHy . COHbIMEH KaTap, 3epTTey
KOMMAaHUSIAP/bIH MAPKETUHITIK CTPaTErusiIapblHa Ky PiC-TYpbIC 5KOHOMUKACHIH KOJI-
JlaHyFa YKoHE TYThIHYLIbIIAP XY PIC-TYPbICHIHbIH CUMATTAMATIAPbIH KOJJJaHyFa KabieTTi
ANTOPUTMAEP/l KAMTUTBIH TEXHOJIOTUsTIAp/bl NMaliiananyra 6ailaHbICTbl KYKBIKTBIK, CHU-
natTarbl Macesieneppl (Eypona OngarbIHbIH MOHONIONMSIFA KAPChl 3aHHAMACHI HOPMAJlaphIH,
COHJIaii-aK, TYThIHYLIbUIAP/AbIH KYKbIKTApPbIH KOpFray Typajbl 3aHHAMAChIH, COT NPaKTHU-
KachIH) Jie KapacTbIpajibl. KpicKama TyxXbeIpbIMaap: 1) Xypic-TypbiC 3KOHOMUKAChIH
KOMITAHUSIIAP ©3JIEPiHIH MAPKETUHITIK CTpaTerusiapblHaa OypbIHHAH KOJaHraH, 6ipak
TEXHOJIOTUSIHbIH, Maiifia 60JybIMEH OJ1 3KaHa AEHreire KOTepisin, KcinopbIHAApFa TYTbI-
HYLLIBUIAP/IbIH MiHE3-KYJIbIK CUIaTTaMaslapbliH TUIM/IIPEK MaiiiajlaHy a MY MKIH/IIK Oepefi;
2) HOTUKECIHJIE TEXHOJIOTHSI MEH XY PIC-TYPbIC 3KOHOMMKACBHIHbIH, YIJIECIMI KYKBIKTBIK,
MaceJieNiep TYFbI3ajibl, KOJJIAaHbICTArbl epeskesiep MEeH TaXKiproenep/eri OJKbUIbIKTap/bl
ala/bl; e3repicTep KapKbIHAbI XY Pill >KaTKaH UUQPIIBIK 19yipAe 3aHHaMa MEH MpaKTH-
KaHbl OEfiM/Iey MEH KETUIIPY/IiH CTaHAPTThI Kypasjapbl OipiHILI OpbIHA 60Ja anamaii-
Jibl, OTKEH] os1ap OyJ1 e3repicTepre yakThlIbl XKayan Oepe anmaiibl. COHIbIKTaH XXy pic-
TYPbIC 9KOHOMUKACHI >KaTaThIH 3aHHAMA MEH KYKbIK KOJIJJaHy NPAaKTUKACHIH OefiMAIey/IiH
0acKa Kypajjjapbl Ka>KeT.

Tipex ce30ep: KYKbIK, UUDPAbIK MEXHONOUAAAD, UUDPAAHOBIDY, HCYPIC-MYPbIC
IKOHOMUKACHL, MOHONOAUARA KAPCbl 3AHHAMA, YCMeEM X az0ai0bl. mepic NAuOdAAaHy,
MYMbIHYUbL KYKbIKMAPbL, I YPIC-MYPbICKA KApCbl Mpacm, KORHUMUemi Kkameaep.
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A.A. Andeposa, LLM, opuct, Legal Consulting Community Limited (Acrana,
Ka3zaxcran): lludgposuzauus u nopegeHYeckast IKOHOMHUKA: BOMPOCHI MpaBa.

Ilenbl0 1aHHOTO MCCIEOBAHUS SIBJISIETCS] aHAJIM3 UCTIONIb30BAHUS TTOJIOXKEHUI MOBe-
JIEHYECKOI1 KOHOMMKH TPY NPUMEHEHUM HOPM MpaBa C 1IeJIbI0 ajlanTalyy NpaBonpume-
HUTEJILHO NMPAKTUKU K peaslusiM pblHKa. ABTOPOM YCTaHOBJIEHO, YTO B CBOEH NMPAKTHKE
KOMIMAHUU JIABHO MCTOJNIb3YIOT MOBEJICHYECKYIO0 3KOHOMMKY JIJIs1 TIPOJIBMKEHUS M MPOJAK
CBOMX TOBApoB U ycayr. LludpoBuzanys 1 cTpeMUTENLHOE pa3BUTHE TEXHOJIOTUI TPefio-
CTaBJISIFOT KOMIAHKUSIM HOBbIE MHCTPYMEHTHI ISl 3TOro. B TO BpeMst Kak MCMosib30BaHue
MOBEJICHYECKON 3KOHOMHUKM B HEKOTOPbIX MapKETHHIOBbIX CTPATErusiX y>Ke ObLIo Mpu-
3HAHO HE3aKOHHBIM BO MHOTMX CTPaHaX, CEOJIHSILUHME TEXHOJOIMU BCTPOEHBI B AJITOPUT-
Mbl, KOTOPbIE MOT'YT UCTIOJIb30BaTh MOBEJICHYECKHE XapaKTepucTUKU notpedureneil. Ha-
Y4Hasi HOBU3HA UCCJIE/JIOBAHUSI 3aKJIFOYAETCS B TOM, YTO B pab0Te PACCMOTPEHO TMOHATUE
MOBEJICHYECKOI 9KOHOMUKH, €€ NPUMEHEHNE KOMITAaHUSIMU B CBOMX MAapPKETUHIOBbIX CTpa-
TErusiX, a TAak>Ke PacKpbIThbl BOPOCHI NPABOBOIO XapakTepa, KOTOPbIe BOZHUKAIOT B MU-
POBOI1 MPAaKTUKE U MOTYT ObITh BbISIBJIEHbI C OMOLLLIO ACMIEKTOB MOBEJIEHYECKON IKOHO-
MuKkH. Pa3Butue TexHosoruii, uudposusaiys oo1ecTBa 00yClaBIvBalOT HEOOXOIMMOCTb
ajjanTaluuy NpaBoONPUMEHNUTENBHON NPAKTUKU K MOCTOSIHHO M3MeHstoLmMest peanusm. [1o
9TOW NPUYMHE MPEJICTABIISETCS HEOOXOMMBIM NPUMEHEHHE HOBBIX MHCTPYMEHTOB JIIsl
BbISIBJICHUS TIOTEHUMAJbHBIX HApYLIEHUI 3aKOHOAATENbCTBA, 3(P(hpeKTUBHOTO U NPaBUIIb-
Horo npasonprMeHeHus. IIpakTuyeckasi 3HAYMMOCTb 0OYCIIOBIIEHa HEOOXOIMMOCTbIO
CBOEBPEMEHHON aJlanTal iy MPAaBOBbIX HOM M MPABONPUMEHEHUs K U3MEHSIIOLIMMCS pea-
JIMSIM PbIHKA U MTPABOOTHOLIEHUI. OCHOBHBIE MOJIOXKEHUS! U BBIBOJIbI UCCIIEIOBAHKS MOTY T
ObITh MCNOJIBb30BaHbI [ COBEPLUEHCTBOBAHUSI NMPABONPUMEHUTEIILHON MPAKTUKU KaK B
00J1aCTH 3alUThI KOHKYPEHIMH, TAK U B YaCTH 3alMThI NpaB notpedureseit. [ipeqmerom
UCCIIeIOBAHMS SIBJISIETCS aHAJIN3 UCTIOJIb30BAHUS TIOJIOXKEHUI MOBEJIeHYECKON 9KOHOMUKH
B [IPABONPUMEHUTENILHOI NPaKTUKE U €ro MPUMEHEHHUE JITTsl afJaNTaluKi 3aKOHOATEIbCTBA
Y NIPABONPUMEHUTENLHON MPAKTUKK K U3MEHSIOLLMCS PeaivsiM pbIHKA M MPABOOTHOLLIE-
HUsIM. B paMKax ucciieoBaHusi Tak>Ke pacCMaTPUBAIOTCsl BOMPOCHI IPABOBOI'O XapakTepa
(BKJTIOYAsi HOPMbI AHTMMOHOMOJILHOIO 3aKoHofaTeabcTBa EBponeiickoro Coro3a, a Tak-
K€ 3aKOHO/IaTeJIbCTBA O 3alUTe MPaB MOTpeduTeNeil, cyeOHy0 NPAKTHKY ), CBSI3aHHbIE
C NPUMEHEHUEM MOBEJICHYECKON 3KOHOMUKM B MAPKETUHIOBbIX CTPATErusiX KOMIAHUN 1
C UCMOJIb30BaHUEM TEXHOJIOTHUI, BKIIIOYAIOIMX aJIrOPUTMBbI, CMIOCOOHbIE MCIMONIb30BaTh
NOBeJICHYEeCKHe XapakTepucTuku norpeoureneil. Kparkue BoiBoasl: 1) nosesieHueckas
9KOHOMHMKA JIJABHO KCMOJIb30BAACh KOMMAHUSIMU B CBOMX MAapKETMHIOBBIX CTpaTerusx,
OJIHAaKO C MOSIBJIEHUEM TEXHOJIOTMI1 OHA BbILLLIA HA HOBBIl YPOBEHb U MO3BOJISIET MPEIPHU-
ATUSAM Oosiee 3(h(PEKTUBHO UCTIOJIb30BATh XAPAKTEPUCTUKY MOBEJIEHUS MOTpeduTenet; 2)
B pe3yJibTaTe COYETAHME TEXHOJIOTMM U MOBEJIEHYECKON 3KOHOMMKM CTAaBUT FOpHUMYeE-
CKUE BOIPOChI, 00HA>KaeT MpoOeJIbl B IEHCTBYIOIIMX TPABUIIaX U MPAKTUKAX; B LM POBOI
aMnoxe, B KOTOPOH M3MEHEHMs MPOUCXOMST CTPEMUTENBHO, CTAaHIAPTHbIE MHCTPYMEHTHI
aJlanTalyyi U COBEPIICHCTBOBAHMUS 3aKOHOAATEbCTBA U MPAKTUKK HE SIBJISIFOTCS NMEPBO-
CTENEeHHbIMH, MOCKOJIbKY HE B COCTOSIHUM 00ECNeUnTh CBOEBPEMEHHOE pearnpoBanue. B
CBSI3U C 3TUM HEOOXOJMMbI MHbIE MHCTPYMEHThI aJjanTalyi 3aKOHOJATEIbCTBA U MPaBo-
NPUMEHUTEIBHON MPAKTUKH, K KOTOPBIM OTHOCUTCSI MOBEJIEHYECKasi 9KOHOMHUKA.

Katouesvle caosa: npaso, yugposvie mexnoao2uu, Yugposudayus, n06eOeH4ecKas
IKOHOMUKA, AHMUMOHONOAbHOE 3AKOHOOAMEAbCME0, 3A0YNOMpPeObAeHUEe OOMUHUPYIO-
wem NOAONHCEHUEM, Npaea nompeoumens, no6eOeHUeCKUil. AHMUmMpacm, KO2HUMUGHbLE
OWUOKU.

Mpago v rocyaapcTso, Ne 4 (97), 2022 97



NPEAMNPUHUMATENILCKOE NMPABO

References:

1. Armstrong M., Huck S. Behavioral Economics as Applied to Firms: A Primer //
MPRA Paper. 2010. Ne 20356. — Pp. 1-39. DOI: 10.2139/ssrn.1553645.

2. Barry T.E. The development of the hierarchy of effects: an historical perspective
// Journal of Current Issues and Research in Advertising. 1987. Issue 10(1-2). — Pp. 251-
295.DOI:10.1080/01633392.1987.10504921.

3. Bobyleva A. Choice in Digital Antitrust Law. Eliva press, 2022. URL: https://ssm.
com/abstract=3945266.

4. Bundeskartellamt prohibits Facebook from combining user data from different
sources // Bundeskartellamt. February 7, 2019. URL: https://www.bundeskartellamt.de/
SharedDocs/Meldung/EN/Pressemitteilungen/2019/07_02_2019_Facebook.html.

5. How Artificial Intelligence Has Revolutionized Marketing [Case Study] // Startup-
Talky. November 27, 2021. URL: https://startuptalky.com/artificial-intelligence-market-
ing-case-study/.

6. Chernev A., Bockenholt U., Goodman J. Choice overload: A conceptual review
and meta-analysis // Journal of Consumer Psychology. 2015. Issue 25(2). — Pp. 333-358.
DOI: 10.1016/j.jcps.2014.08.002.

7. Desai D., Waller S. Brands, competition, and the law // BYU Law Review. 2010.
Vol. 2010(5). — Pp. 1425-1500. URL: https://digitalcommons.law.byu.edu/lawreview/
vol2010/iss5/1.

8. Engel C., Ockenfels A. Maverick — Making Sense of a Conjecture of Antitrust Pol-
icy in the Lab // Bonn. 2013. DOI:10.1515/9783110647495-016.

9. Evans M. Why data is the most important currency used in commerce today //
Forbes. 2018. URL: https://www.forbes.com/sites/michelleevans1/2018/03/12/why-da-
ta-is-the-most-important-currency-used-in-commerce-today/?sh=41e9bc3054eb.

10. Jacoby J., Speller D., Kohn C. Brand choice behavior as a function of infor-
mation load // Journal of Marketing Research. 1974. Vol. 11(1). — Pp. 63-69. DOI:
10.1177/002224377401100106.

11. Jacoby J. Is it rational to assume consumer rationality? Some consumer psycho-
logical perspectives on rational choice theory // Roger Williams University Law Review.
2000. Vol. 6(1). DOI: 10.2139/ssrn.239538.

12. Kahneman D., Tversky A. Prospect theory: An analysis of decision under risk //
Econometrica. 1979. Vol. 47(2). — Pp. 263-292. DOI: 10.2307/1914185.

13. Kardes F., Cronley M., Cline T. Consumer behavior. South-Western Cen-
gage Learning, 2011.

14. Kornep ®., Kapramxaita X., CermaBan A. Mapkerunr 4.0. Pa3Bopor oT
TPaJULIMOHHOTO K IM(PPOBOMY: TEXHOJIOTMU NpofiBM>KeHUs B MHTepHETE. M.: BOMBOPA;
OKkcmo, 2022. - 224 ¢.

15. Kornep ®., Kapragpkaita X., CernaBan A. Mapkerunr 5.0. Texnonorum
caenytouiero nokoneHus. M.: BOMBOPA; Dkcemo, 2022. — 272 c.

16. Logken P. Why data is not the new oil // Azets. 2020. URL: https://www.azets.com/
blog/value-of-data/.

17. Mehrabian A., Wiener M. Decoding of inconsistent communications // Journal
of Personality and Social Psychology. 1967. Vol. 6(1). — Pp. 109-114. DOI: 10.1037/
h0024532.

18. Newman J.M. Antitrust in zero-prise markets: Foundations // University of Penn-
sylvania Law Review. 2015. Vol. 164(1). — Pp. 149-206. URL: https://www.pennlawre-
view.com/wp-content/uploads/2020/04/164-U-Pa-L-Rev-143 pdf.

98 Kykbik >xaHe memnekeT, Ne 4 (97), 2022



Alferova A.A. Digitalization and behavioural economics: legal issues

19. Nicholas H. What is the problem with neoclassical price theory? // World Review
of Political Economy. 2012. Vol. 3(4). — Pp. 457-477. DOI: 10.13169/worlrevipo-
liecon.3.4.0457.

20. Norris P. 10 impressive examples of Al in marketing // Social Media Strategy
Summit. November 18, 2021. URL: https://blog.socialmediastrategiessummit.com/10-
examples-of-ai-in-marketing/.

21. Osti C. Interpreting Convergence: Where Antitrust Meets Consumer Law // Euro-
pean Competition Journal. 2009. Vol. 5(2).

22. Quinn L., Bertin F., Bobyleva, A., Kakhiani E., Hussain A. Life facial recognition
technology: Legal issues in the context of EU law enforcement from a fundamental rights
perspective. Wolf Legal Publishers, 2021.

23. Shampanier K., Mazar N., Ariely D. Zero as a special price: The true value of
free products // Marketing Science. 2007. Vol. 26(6). — Pp. 742-757. DOI: 10.1287/
mksc.1060.0254.

24. Shiv B., Carmon Z., Ariely D. Placebo effects of marketing actions: Consumers
may get what they pay for // Journal of Marketing Research. 2005. Vol. 42(4). — Pp. 383-
393. DOI: 10.1509/jmkr.2005.42.4.383.

25. Hapukosckuil A 10., iBaHoB A IO., Boitnukanuc E.A. AHTUMOHONONBHOE pery-
nrpoBaHue B M poByro 3noxy. Kak 3aliuiaTh KOHKYPEHLMIO B YCIIOBUSIX I7100amM3a-
uun. M3patensckuit [JJom BIIID, 2019.

26. Wright J.D. The Antitrust/Consumer Protection Paradox: Two Policies at War
with Each Other // Yale Law Journal. 2012. Vol. 121. — Pp. 2216-2268. DOI: 10.1093/
jaenfo/jnwO11.

27. Yeung K. Hypernudge: Big Data as a mode of regulation by design // In-
formation, Communication & Society. 2017. Vol. 20(1). — Pp. 118-136. DOI:
10.1080/1369118X.2016.1186713.

28.Zalega T. Consumer and consumer behaviour in the neoclassical and behavioural
economic approach // Konsumpcja i Rozwgj. 2014. Vol. 4(9). — Pp. 64-79.

References (transliterated):

1. Armstrong M., Huck S. Behavioral Economics as Applied to Firms: A Primer //
MPRA Paper. 2010. Ne 20356. — Pp. 1-39. DOI: 10.2139/ssrn.1553645.

2. Barry T.E. The development of the hierarchy of effects: an historical perspective
// Journal of Current Issues and Research in Advertising. 1987. Issue 10(1-2). — Pp. 251-
295.DOI:10.1080/01633392.1987.10504921.

3. Bobyleva A. Choice in Digital Antitrust Law. Eliva press, 2022. URL: https://ssm.
com/abstract=3945266.

4. Bundeskartellamt prohibits Facebook from combining user data from different
sources // Bundeskartellamt. February 7, 2019. URL: https://www.bundeskartellamt.de/
SharedDocs/Meldung/EN/Pressemitteilungen/2019/07_02_2019_Facebook.html.

5. How Artificial Intelligence Has Revolutionized Marketing [Case Study] // Startup-
Talky. November 27, 2021. URL: https://startuptalky.com/artificial-intelligence-market-
ing-case-study/.

6. Chernev A., Bockenholt U., Goodman J. Choice overload: A conceptual review
and meta-analysis // Journal of Consumer Psychology. 2015. Issue 25(2). — Pp. 333-358.
DOI: 10.1016/j.jcps.2014.08.002.

Mpago v rocyaapcTso, Ne 4 (97), 2022 99



NPEAMNPUHUMATENILCKOE NMPABO

7. Desai D., Waller S. Brands, competition, and the law // BYU Law Review. 2010.
Vol. 2010(5). — Pp. 1425-1500. URL: https://digitalcommons.law.byu.edu/lawreview/
vol2010/iss5/1.

8. Engel C., Ockenfels A. Maverick — Making Sense of a Conjecture of Antitrust Pol-
icy in the Lab // Bonn. 2013. DOI:10.1515/9783110647495-016.

9. Evans M. Why data is the most important currency used in commerce today //
Forbes. 2018. URL: https://www.forbes.com/sites/michelleevans1/2018/03/12/why-da-
ta-is-the-most-important-currency-used-in-commerce-today/?sh=41e9bc3054eb.

10. Jacoby J., Speller D., Kohn C. Brand choice behavior as a function of infor-
mation load // Journal of Marketing Research. 1974. Vol. 11(1). — Pp. 63-69. DOI:
10.1177/002224377401100106.

11. Jacoby J. Is it rational to assume consumer rationality? Some consumer psycho-
logical perspectives on rational choice theory // Roger Williams University Law Review.
2000. Vol. 6(1). DOI: 10.2139/ssrn.239538.

12. Kahneman D., Tversky A. Prospect theory: An analysis of decision under risk //
Econometrica. 1979. Vol. 47(2). — Pp. 263-292. DOI: 10.2307/1914185.

13. Kardes F., Cronley M., Cline T. Consumer behavior. South-Western Cen-
gage Learning, 2011.

14. Kotler F., Kartadzhaya H., Setiavan A. Marketing 4.0. Razvorot ot traditsionnogo
k tsifrovomu: tekhnologii prodvizheniya v internete. M.: BOMBORA; Eksmo, 2022. —
224 s.

15. Kotler F., Kartadzhaya H., Setiavan A. Marketing 5.0. Tekhnologii sleduyuschego
pokoleniya. M.: BOMBORA; Eksmo, 2022. - 272 s.

16. Lgken P. Why data is not the new oil // Azets. 2020. URL: https://www.azets.com/
blog/value-of-data/.

17. Mehrabian A., Wiener M. Decoding of inconsistent communications // Journal
of Personality and Social Psychology. 1967. Vol. 6(1). — Pp. 109-114. DOI: 10.1037/
h0024532.

18. Newman J.M. Antitrust in zero-prise markets: Foundations // University of Penn-
sylvania Law Review. 2015. Vol. 164(1). — Pp. 149-206. URL: https://www.pennlawre-
view.com/wp-content/uploads/2020/04/164-U-Pa-L-Rev-143 pdf.

19. Nicholas H. What is the problem with neoclassical price theory? // World Re-
view of Political Economy. 2012. Vol. 3(4). — Pp. 457-477. DOI: 10.13169/worlrevipo-
liecon.3.4.0457.

20. Norris P. 10 impressive examples of Al in marketing // Social Media Strategy
Summit. November 18, 2021. URL: https://blog.socialmediastrategiessummit.com/10-
examples-of-ai-in-marketing/.

21. Osti C. Interpreting Convergence: Where Antitrust Meets Consumer Law // Euro-
pean Competition Journal. 2009. Vol. 5(2).

22. Quinn L., Bertin F., Bobyleva, A., Kakhiani E., Hussain A. Life facial recognition
technology: Legal issues in the context of EU law enforcement from a fundamental rights
perspective. Wolf Legal Publishers, 2021.

23. Shampanier K., Mazar N., Ariely D. Zero as a special price: The true value of
free products // Marketing Science. 2007. Vol. 26(6). — Pp. 742-757. DOI: 10.1287/
mksc.1060.0254.

24. Shiv B., Carmon Z., Ariely D. Placebo effects of marketing actions: Consumers
may get what they pay for // Journal of Marketing Research. 2005. Vol. 42(4). — Pp. 383-
393. DOI: 10.1509/jmkr.2005.42.4.383.

100 Kykbik >xaHe memnekeT, Ne 4 (97), 2022



Alferova A.A. Digitalization and behavioural economics: legal issues

25. Tsarikovskiy A.Yu., Ivanov A.Yu., Voynikanis Ye.A. Antimonopol ' noye reguliro-
vaniye v tsifrovuyu epohu. Kak zaschischat’ konkurentsiyu v usloviyah globalizatsii. Iz-
datel’skiy Dom VSHE, 2019.

26. Wright J.D. The Antitrust/Consumer Protection Paradox: Two Policies at War
with Each Other // Yale Law Journal. 2012. Vol. 121. — Pp. 2216-2268. DOI: 10.1093/
jaenfo/jnwO11.

27. Yeung K. Hypernudge: Big Data as a mode of regulation by design // In-
formation, Communication & Society. 2017. Vol. 20(1). — Pp. 118-136. DOI:
10.1080/1369118X.2016.1186713.

28.Zalega T. Consumer and consumer behaviour in the neoclassical and behavioural
economic approach // Konsumpcja i Rozwdj. 2014. Vol. 4(9). — Pp. 64-79.

Aast nutuposanus u 6ubanorpapuu: Alferova A.A. Digitalization and behavioural economics: legal issues //
ITpaso u rocyaapcrso. N 4(97).2022. - C. 84-101. DOIL: 10.51634/2307-5201_2022_4 84

Marepuaa nocrynua B pepaxiuio 10.12.2022.

HOBbLIE KHUTU

y

RItHCKOE ITPaBo

MeauuuHckoe npaBo: yue6HuK / Tnemb6aesa K.Y., Kapaes A.A., ba-
sapoBa I'.C. [ gp.]; nog pepn. XK.Y. Tnemb6aeBoi. ActaHa: TOO «Medet
Groupy, 2022. - 218 c.

ISBN 978-601-244-387-5

B yuebHuKe copepKaTtca MaTepuanbl, U3yyeHre KOTOPbIX NO3BOANUT
obyyaloLmmca NonyunTb 6a3oBble 3HaHWA 1 HaBbIKM MO HOBOW yYe6HOM
AVCUMMIVHE — MeAUUMHCKOMY npaBy. B yueGHuKe paccmatpuBatotcs
TEOPETUNKO-NPABOBblE OCHOBbI MEAMLMHCKOrO MpaBa, MPaBOBOro Mo-
NOXeHnA CyObeKTOB MeAMLMHCKUX MPaBOOTHOLWEHW. BaxHoe mecTo
3aHMMAET U3MIOKEHME NPOGNEMHbIX BOMPOCOB HPUAMUYECKON OTBET-
CTBEHHOCTM MEAWLMHCKUX U dapMaLeBTUYeCKMX pPaboTHUKOB. Mate-
puanbl yyebHMKa BKIOYAIOT TECTOBbIE 3afjaHNA, @ TaKXKe CNNCOK ITepaTypbl. YUeOHUK NOArOTOBNEH B
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