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FRIEDRICH HAYEK'S EPISTEMIC APPROACH TO LAW

This study aims to fill the lacuna in the legal views of a
famous economist and philosopher, Economics Nobel Prize
winner Friedrich Hayek. Although Hayek’s economic and
political ideas have eclipsed many other attempts to under-
stand and overcome the social cataclysms of the 20" century,
his legal views have never been explored in detail. Despite a
considerable volume of secondary literature, the essence of
Friedrich Hayek’s concept of law is yet to be pinned down by
scholars. In order to shed light on the topic, we will resort to
the reconstruction method, a classic in Hayek studies. For
the main hypothesis, we assume that Hayek’s conception of
law is based not on his liberal political philosophy but rather

R.S. RAAB, on his theory of knowledge or, in other words, his epistemolo-
Master of Laws, gy. This idea has not been tested systematically in earlier
independent scholar Hayek studies. The main conclusion is that the epistemologi-
(Bishkek, Kyrgyzstan), cal perspective on the topic allows us to observe some of the

email: belchikroma@gmailcom — gnecific features of Hayek’s legal views in greater depth than
the traditional “liberal” approach. Unlike these interpreta-
tions, the “epistemic concept of law” approach can help explain the radical changes in
Hayek’s late works and organize his often-disparate legal ideas into a logical system.
Therefore, we claim to have achieved a clearer understanding of the essence of Hayek’s
legal views and further clarified his contribution to the theory of law.
Keywords: epistemology, social theory, the concept of law, theory of complex
phenomena, spontaneous order, English common law, liberalism, theory of distri-
buted knowledge, Friedrich Hayek.

Introduction
Friedrich Hayek’s scientific path was not an ordinary one. On the one hand, he was
the prophet of modern cryptocurrencies, and on the other, the one whom Pope John
Paul II nearly quoted in his encyclical Centesimus Annus.' He was one of the harbin-
gers of the cognitive turn in the social sciences, the Economics Nobel Prize winner,
and, perhaps, one of the first systematic biographers of Ludwig Wittgenstein.? In short,
he was not an ordinary scientist but constituted an entire epoch of science. Assuming
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Yapma oe Como X. ABcTpuiickasi 9KOHOMHUYECKAsl ILIKOJA: PbIHOK M MPENPUHUMATEIHCKOS
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2Erbacher Ch. (ed.) Friedrich August von Hayek’s Draft Biography of Ludwig Wittgenstein. The Text
and its History. Paderborn: mentis, 2019. P. 7.
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we live in a progressively “Hayekian” world — the world of spontaneous orders and
decentralized network structures — the growth of interest in his scientific heritage ob-
served today seems quite natural.

Besides, it would be unwise to state that this interest is equally allocated. As a rule,
most scholarly attention is aimed at Hayek’s economic and political views. It is not dif-
ficult to understand why that is so. Rostislav Kapelyushnikov, a corresponding member
of the Russian Academy of Sciences, noted in one of his speeches that a significant part
of modern trends in economics develop the ideas that Hayek formulated. The same
can be said about the political views of the great scientist. Though modern libertarians,
liberals, and republicans often tend to distance themselves from Hayek’s ideas?, his
influence on modern political discourse, both theoretical and practical, is difficult to
overestimate.* Legal research appears to be the only area where Hayek’s ideas have not
been acknowledged yet. It is precisely what we will focus on in this article.

For Hayek’s legal ideas, one can refer to several of his works and insights. And yet,
given the current state of affairs in this area, it seems reasonable to pay central attention to
the question of Hayek’s concept of law. This question is key for the analysis of Hayek’s
philosophy of law. We can hardly assess his contribution to the philosophy of law if we
do not establish his thoughts about the essence of law. Accordingly, this article aims to
answer the question of the representation of the essence of law in Hayek’s social theory.

Main provisions

The main thesis of our research concerns the ultimate foundations of his concept of
law. They determine what social institutions can be attributed to the sphere of “law”
and what cannot. According to our research hypothesis, the theoretical foundation de-
termining Hayek’s concept of law is his theory of cognition or, in other words, his
epistemology.

The key theoretical idea of this epistemology is the distinction between ‘epistemi-
cally simple” and ‘“epistemically complex” phenomena. Such phenomena can include
both physical and social phenomena. Therefore, with respect to Hayek’s social theo-
ry, we can say that this socio-epistemological distinction of this theory is the distinc-
tion between “epistemically simple” and “epistemically complex” social contexts (or,
equivalently, situations of social action). As the study has shown, it is precisely the
divergence between these two types of social context that serves as the ultimate
“‘watershed” for distinguishing between ‘legal” and ‘non-legal” social institutions in
Hayek’s conception of law.>

To be more precise, from the viewpoint of this distinction, the word “law” refers
only to such social institutions that are suited to guide the behavior of individuals
in epistemically complex social contexts. And vice versa: such rules of individual
behavior that are suited to regulate it in epistemically simple social contexts and, at the

’It is hard to disagree with P.Yu. Rahshmir when he notes that in academic life Hayek was “a friend
among foes, a foe among his own”. For more detail see Paxwmup I1.10. CBoi1 cpey 4y>Kux, 4y>Kou cpefy
ceonx: ®.A. Xaiiek n koHcepBatusM // Becthuk Ilepmckoro ynnsepeureta. [Tonmuronorust. 2012. Ne 3. C. 54.

“Many books have been written about the influence of Hayek’s ideas on public and scientific life. See
Bépeun 3. Benukasi peBoJoLyst Wei: BO3poXK/ieHne CBOOOJIHBIX PhIHKOB nocune Bemukoit aenpeccun. M.
Mgicib, 2017. C. 20.

*Among modern researchers of Hayek’s ideas Cyril Holm is perhaps the closest to this position. See
Holm C. Hayek’s Critique of Legislation. PhD diss. Uppsala University, 2014. P. 403.
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same time, are not suitable for guiding it in social contexts of an epistemically “com-
plex” type cannot be referred to as “law” in the narrow, “Hayekian” sense of the word.

This is the main conclusion that we can derive from this research. If deemed con-
vincing, this new perspective on Hayek’s legal thinking can help recognize his origi-
nal contribution to theoretical jurisprudence. Then his contribution cannot be hastily
reduced to the legal ideas that Hayek developed on the basis of liberal ideology.® This
rediscovery of Hayek as not only a liberal philosopher of law but also a jurist who
formulated the original “epistemological” concept of law will even up economists and
social theorists with jurists and allow the latter to acquire a better understanding of law
that fits most to our “decentralized” epoch.

Materials and methods
The article studies the works of Friedrich Hayek throughout the years, reflecting the
gradual evolution of his legal ideas, as well as secondary literature analyzing his philo-
sophical, legal, and socio-economic views. The main method of research is the method
of reconstruction. This method has already become a classic’ in the field of research on
Hayek’s political and legal heritage and is suitable for achieving our goals.

Results of the study

1. From ideology to epistemology: Hayek’s intellectual transformation

While considering how Hayek’s legal ideas developed in his epistemological, legal,
and socio-economic texts, it is impossible to omit a dramatic transformation of these
ideas over time. “Late” Hayek viewed law so differently from “early” Hayek that they
literally contradict each other.® For one of the most illustrative examples, we can take
Hayek’s views on the problem of the “prospectivity” of legal rules.

In his early works, Hayek repeatedly emphasizes that strict prospectivity and exact-
ness of rules are, maybe, the main attributes of true law.? At the same time, prospectivity
of law is understood as a state of affairs in which everyone affected by a certain legal
rule is explicitly notified of its content in advance with a legal text. The well-known
absence of this kind of prospectivity in the common law system, notorious for the fact
that English courts, as Bentham sarcastically noted, inform citizens about existing legal
norms by punishing them for actions that had not been previously declared illegal in a

SKozauxun U 10. NlpaBononnmanme ®.A. Xatieka // IIpasosenenne. 1992. Ne 5. C.67.

"The first reconstructions of Hayek’s theory (by the way, based on his epistemology) began during
the scientist’s lifetime. See O’Driscoll G. Economics as a Coordination Problem. Kansas City: Sheed
Andrews and McMeel, 1977. P. xi. In modern times this method is even more relevant. For example,
see Postema G. Nature as First Custom: Hayek on the Evolution of Social Rules. In: Research Handbook
on Austrian Law and Economics / eds T. Zywicki, P. Boettke. Cheltenham: Edward Elgar, 2017. P.77.

8This point of view is supported, in particular, by one of the leading researchers of Hayek’s work, Je-
remy Shearmur. See Shearmur J. Hayek and the After. Hayekian Liberalism as a Research Programme.
London: Routledge, 1996. P. 92.

°Hayek F.A. The Road to Serfdom. Chicago: The University of Chicago Press, 2007. P. 112.
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written act'?, made Hayek one of the critics of precedent-based legal systems.!! In his
early works, he treated the common law system with quite a degree of skepticism.

This skepticism almost vanished in the later works of Hayek. To be more precise,
his attitude changed to the exact opposite. Not only did he begin to praise the common
law system, which allowed some researchers to even equalize Hayek’s concept of law
with this system of judge-made law,!? but also radically changed his ideas about the
prospectivity of legal rules. In the works of the late period, Hayek notes that prospec-
tivity of law can be understood not only as a beforehand explanation of legal norms in
official texts but also as a state of public opinion in which, even in the absence of a
legal text, the illegal nature of certain actions seems obvious to any citizen.!* Needless
to say, this view contradicts the ideas that Hayek developed at the dawn of his legal
theorizing. From harsh criticism of the English common law as non-consistent with
the idea of prospectivity of legal rules, he came to total praise of this legal tradition as
totally consistent with this crucial legal principle.

This polar transformation of Hayek’s legal ideas can be observed not only in the
question of prospectivity of law but also in a number of other questions. One could list
them for quite a long time.

2. The epistemological argument and its significance
for Hayek’s social and legal thought

To understand the nature of this transformation, it is useful to refer to the broad-
er context of Hayek’s intellectual development. Notably, Hayek underwent a similar
transformation not only in legal but also in his economic views. According to one of
the main experts on Hayek’s life and work, Bruce Caldwell, Hayek’s late economic
views do not just diverge from his early ideas in technical economics but, in a sense,
even “challenge” them.!* Later, reflecting on the “dramatic” changes that characterize
Hayek’s departure from his early works of the 1930s in the field of technical economics
in favor of completely new ideas, Caldwell calls this turn a kind of Hayek’s intellectual
“transformation”. As the source of this intellectual transformation, he points to Hayek’s
famous article “Economics and Knowledge”.!* In it, Hayek demonstrated sow much
a social analysis depends on our understanding of the problems of epistemology.

Similar judgments about Hayek’s intellectual transformations can be found in a
number of other works devoted to his intellectual biography. The core thesis of these

OFor this feature, Bentham called the English common law system “dog’s law”, likening it to how
dogs are trained through punishment.

"Hayek F.A. The Political Ideal of the Rule of Law. In: Hayek F.A. The Market and Other Orders.
Chicago: The University of Chicago Press, 2014. P. 147.

2Somewhat hasty opinion that Hayek equated the English common law with his concept of law en-
joys a certain popularity. For example, see Covell Ch. The Defense of Natural Law. A Study of the Ideas
of Law and Justice in the Writings of Lon L. Fuller, Michael Oakeshott, F.A. Hayek, Ronald Dworkin
and John Finnis. London: The Macmillan Press, 1992. P. 229.

BHayek FA. Law, Legislation and Liberty. Vol. 1. Rules and Order. London: Routledge, 1982. P.
116-118.

YCaldwell B. Hayek’s Challenge: An Intellectual Biography of F.A. Hayek. Chicago: The University
of Chicago Press, 2004. P. 177.

BIbid. P. 231.
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works can be boiled down to a statement that Hayek’s theory of knowledge became
the starting point of his later intellectual transformation.

It is reasonable to think that Hayek’s epistemological inquiry in the field of econom-
ics, based on the analysis of the dispersed distribution of human knowledge in society,
became the starting point not only for a “diametrical” change in Hayek’s economic
views but also radical transformations of his concept of law in the late period of
his work. To unfold this hypothesis, Hayek’s legal and epistemological views must be
studied in detail. It would be consistent to start with the epistemology.

The article “Economics and Knowledge”, noted by Bruce Caldwell as the starting
point for the later transformation of Hayek’s views, is, albeit important, but constitutes
only the first step in the field of Hayekian social epistemology. Of greatest signifi-
cance are Hayek’s previous works devoted to the theory of cognition and methodology
of science, as well as later articles concretizing these epistemological ideas of social
coordination and communication. A scrupulous study is due of both Hayek’s cogni-
tive-psychological treatise The Sensory Order, a brief theoretical extract from the basic
concepts of the current cognitive psychology (partly, at least), and his articles on “the
use of knowledge in society” and “competition as a discovery procedure”.

What exactly do these materials tell us? If we summarize briefly the essential so-
cio-epistemological ideas contained in these works, we can formulate three basic the-
ses of Hayekian social epistemology: 1) the thesis about radical limitations of human
knowledge with respect to numerous facts of a complex social order; 2) the thesis about
“dispersed” dissemination of knowledge in a complex society; 3) the thesis about the
“implicit” (intuitive) nature of a significant bulk of human knowledge, which a person
is unable to communicate effectively to others, and which he can use only being inter-
actively and directly engaged into specific social contexts and situations. We will gener-
alize these theses as components of the “epistemological argument™ in social sciences,
as defining the basic strategies of the “Hayekian” explanation of social order.!¢ This, in
short, is the essence of Hayek’s social epistemology.

Obviously, first of all, this epistemological argument influenced Hayek’s economic
views. The thesis about radical limitations of human knowledge in relation to complex
social orders has become the main argument against socialism and other governmental
interference in the economy. The thesis about the “dispersed” nature of human knowledge
in society gave rise to the theory of price mechanism as a “mechanism for transmitting
information” between individuals as owners of their subjective “particles” of distributed
knowledge.!” The thesis about the implicit nature of a significant bulk of human knowledge
made it possible to clarify the limits of its transmission by the method of explicit commu-
nication in the process of economic coordination. And this is only a small part of those
economic ideas that had been formulated on the basis of the epistemological argument.

Similarly, on the basis of the epistemological argument, Hayek formulated a num-
ber of ideas in the field of legal theory.

“Hayek’s epistemological argument in social sciences is discussed in detail in the monograph of the
author of this article. See Paa6 P.C. Dnuctemuyeckas ropucnpyneHuus ®pupgpuxa Xarieka: dumocod-
cko-npaBoBoe ucciepoanue. M.: IIpocnekT, 2023. C. 14-40.

"Kanearownuxos P.H . Punocodust peiaka ®.A. ¢on Xaiteka // MupoBast 5KOHOMUKA ¥ MEXKTyHAPOJI-
Hble oTHOIeHus. 1989. Ne 12. C. 16.
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The limited knowledge thesis, which served as the main argument against econo-
mic interventionism, had been transformed into Hayek’s idea about the importance of
understanding the limits of governmental legislative intervention in the processes of
spontaneous evolution of law.

According to Hayek, legislation as a way of correcting a “spontaneously evolved”
law should be used only in some rare cases and within clearly defined limits. Human
knowledge of the legal system as a part of a more complicated social order is very
limited, and in many cases the unintended consequences of governmental interference
in law can be much more harmful than what a human mind is able to foresee. Human
mind is capable of small gradual innovations of law in relation to specific cases, imple-
mented mainly within the framework of the activities of judges based on precedents
and customs.'® This was Hayek’s conclusion about how a legal system can effectively
evolve. He came to this conclusion by extrapolation of his social epistemology to his
legal thought. Without this epistemology, there would not have been that unexpected
‘reversal” toward common law we wrote about earlier. The criticism of continental
“codified” legal thinking in the works of the late Hayek, as well as the praise of the En-
glish common law jurisprudence, is a direct consequence of the first thesis of Hayek’s
epistemological argument, namely the thesis about essential limitations of human
knowledge in relation to specific facts of complex social order that makes it difficult to
modify legal system by means of intentional legislative acts. “Legal interventionism” is
as dangerous as economic interventionism in the light of Hayek’s epistemology.

The second thesis of the epistemological argument, connected with the recognition
of significant dispersion of knowledge available in society, is no less important. If in eco-
nomic theory it led Hayek to the concept of price mechanism as a mechanism of market
communication, in the field of legal theory this theory of dispersed knowledge led Hayek
to the idea of effectiveness of heterogeneous and spontaneously evolved legal systems.

The special conditions of formation and functioning of these decentralized norma-
tive systems allow them to take into account the distributed “local knowledge” that
cannot be collected by a centralized law-making body. Competition between normative
systems proliferates “natural selection” of the most effective normative structures and
contexts. It cannot be said that the market model is “literally” transferred to the sphere
of law here, but there is a certain similarity. In this sense, Hayek’s epistemological
theory influenced both his economic theory and his legal theory. Again, Hayek’s pre-
viously mentioned reversal to the common law as such a legal system in which common
law in the narrow sense of the word and equity law, “the law of justice”, historically
coexist and to some extent compete, seems quite logical in the light of the second the-
sis of Hayek’s epistemological argument about the extremely dispersed distribution of
knowledge in society. It is the dispersed knowledge thesis that explains the effectiveness
of such not fully unified and a bit “spontaneous™ legal systems as the common law.

The influence of the third thesis of the epistemological argument on Hayek’s legal
theory is even more evident. We talk about the thesis of the implicit nature of a sig-
nificant bulk of human knowledge. Before this epistemological thesis had influenced
Hayek’s legal theory, the scientist held rather positivist views on the mechanism of
law. Probably, Hayek inherited this “initial positivism” from his mentor, Ludwig von

BHayek F.A. Law, Legislation and Liberty. Vol. 1. Rules and Order. London: Routledge, 1982.
P. 122-123.
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Mises. Hayek himself mentioned Mises’ near-positivist views on jurisprudence.” In
his early political and legal works we can see this approach. However, in Hayek’s later
works, the approach changes significantly.

Positivist ideas turn out to be the object of criticism, and as one of the key theses
Hayek puts forward is the thesis about the importance of half-intuitive implicit structures
of legal thinking in jurisprudence. Hayek writes a lot about the importance of not fully
conscious “sense of law”,?® unconscious “meta-legal”?! structures of legal thinking, etc.
It is noted that it is in the system of case law that these implicit aspects of legal thinking
play a more important role. The desire of continental “codified” jurisprudence to codify
and explicate everything textually is criticized by Hayek. The source of this criticism, as
we see it, is the theory of “implicit knowledge”. It began to influence not only Hayek’s
economic theory, but also his concept of law. It is not surprising that a well-known
scholar Gerald Postema even called Hayek’s jurisprudence a theory of “implicit law”.??
This “implicit” tradition, once again, prioritizing the common law system, had been
significantly influenced by the third thesis of Hayek’s epistemological argument, namely
the thesis about the implicit nature of a significant bulk of important social information.
Before this thesis had been applied by Hayek in the area of legal studies, the scientist
was way more sympathetic to the continental positivist ideas in law.

Reflection of how the three main theses of Hayek’s epistemological argument, as
well as the other theses of this argument, influenced his legal theory, could be con-
tinued. At the same time, the above arguments already allow us to justify this kind of
hypothesis. Moreover, the study of Hayek’s legal ideas shows that they not only expe-
rienced strong influence of his epistemology, but in a sense became completely deter-
mined by his theory of knowledge. In Hayek’s later texts, the epistemological theory
does not just influence certain legal ideas, but completely determines the very essence
of all the legal ideas of Hayek. The very concept of law in the writings of the ‘late”
Hayek is determined by his theory of cognition.

3. Hayek’s epistemic approach to law
To figure it out, we need to go beyond the previously indicated epistemological ar-
gument and focus on the socio-epistemic theory that is a byproduct of this epistemolo-
gy. The main idea of this socio-epistemic theory is the idea of a distinction between
‘epistemically complex” and “epistemically simple” social orders. Given the fact that,
as it seems to us, the late Hayek’s concept of law is dependent on this epistemological
distinction, it is necessary to consider it in a more detailed way.*

YHayek F.A. Nobel Prize-Winning Economist Friedrich A. von Hayek. Interviewed by E. Craver, A.
Leijonhufvud, L. Rosten, J. High, J. Buchanan, R. Bork, T. Hazlett, A. Alchian, R. Chitester / The Oral
History Program and the Pacific Academy of Advanced Studies. Los Angeles: University of California,
1983. P. 242.

®Hayek F.A. The Primacy of the Abstract. In: Hayek F.A. New Studies in Philosophy, Politics, Eco-
nomics and the History of Ideas. London: Routledge, 1990. P. 46.

2 Hayek F.A. Rules, Perception and Intelligibility. In: Hayek F.A. The Market and Other Orders.
Chicago: The University of Chicago Press, 2014. P. 251.

2pPostema G. Legal Philosophy in the Twentieth Century: The Common Law World. Vol.11. New
York: Springer, 2011. P. 141.

BA brief but succinct description of the theory of “complex phenomena” can be found in Hayek’s
short lecture “Economists and Philosophers”. See Hayek F.A. Economists and Philosophers. In: Hayek

32 Kykbik >xaHe memnekeT, Ne 1(98), 2023



Raab R.S. Friedrich Hayek's epistemic approach to law

What is the meaning of that distinction? To figure it out, it is necessary to under-
stand what, in principle, differentiates an “epistemically complex” phenomena from an
“epistemically simple”. In some sense, we can say that “simple” phenomena are such
phenomena in respect of which a scientist can make a prediction of a “specific nature”.
For example, a prediction of how far one billiard ball will roll back if another billiard
ball with a certain mass and speed hits it. The system of two billiard balls on a flat sur-
face is an “epistemically simple phenomena™.

An epistemically complex phenomenon is exactly the opposite. This is a system
of elements in respect of which it is impossible to make any predictions of a specific
strictly quantitative nature. It is impossible to predict how a word spoken out loud by
someone in a crowded square will affect the crowd of people gathered there. Each
person is a “complex” phenomenon in itself. A society consisting of these “complex
phenomena” is even more complicated. Therefore, no predictions of a specific nature
about the interactions of its elements are possible. This, in short, is the difference be-
tween “epistemically simple” and “epistemically complex” phenomena from the point
of view of Hayek’s epistemology.

The most important consequence of this epistemological difference is the socio-
logical difference between epistemically simple and epistemically complex social
orders. Of course, this difference is a bit arbitrary. Any complex social order, such as,
for example, the system of global market economy, consists not only of individuals,
but also of their organizations as a kind of “simple” social orders. Simple social orders,
such as commercial companies, military units or government agencies, interact with
each other and combine into a complex order. There is no doubt about that.

And yet, Hayek makes a distinction between rationally organized, let’s say, “epis-
temically simple” orders and “epistemically complex” social contexts, within which
these simple orders interact and form a more global decentralized system of sponta-
neous coordination.

At a glance, this distinction seems to be purely socio-epistemological, but a clo-
ser examination makes it clear that, apparently, this distinction lies at the basis of
Hayek’s concept of law. A concept of law that attributes the very name “law” not to
all the social rules that are important from the point of view of liberal political theory,
but mainly to those rules that determine human behavior in epistemically complex
social contexts. And vice versa: those rules of behavior that regulate human behavior
in epistemically simple social contexts are not defined as “law™ by “late” Hayek (even
in cases when these norms are extremely important from the point of view of his liberal
political philosophy).

One of the best examples of such an “epistemic” logic in Hayek’s legal theory is his
opinion about the nature of procedural law. This branch of law is extremely important
as a liberal institution. It would be more than reasonable for Hayek as an advocate of
the liberal concept of law to call these rules “true law”. But, surprisingly, Hayek does
not (!) define the rules of procedural law as “law”.?* It is not “law” in his theory. Why
is that so? The liberal interpretation cannot give an answer. But the epistemic can.

F.A. The Market and Other Orders. Chicago: The University of Chicago Press, 2014. P. 438-441.

Hayek F.A. Law, Legislation and Liberty. Vol. 2. The Mirage of Social Justice. London: Routledge,
1982. P. 125.
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According to the epistemic interpretation, the rules of procedural law regulate indi-
vidual behavior in such a strict way that is more reminiscent of predictable collisions of
billiard balls with clear parameters than spontaneous behavior of undetermined market
actors. In a sense, the social context of procedural law is an ‘epistemically simple”
social context. Provided that only the rules of epistemically complex social contexts
are defined as “law” in Hayek’s theory, the exclusion of the rules of procedural law
from the field of Hayek’s concept of law seems logical, even though the enormous
importance of procedural institutions from the point of view of liberalism. There is no
other way to logically explain this exclusion of procedural law from Hayek’s “liberal”
concept of law but to recognize the idea that separation of “law” and “non-law” in
Hayek’s legal theory is based not on the ideology of liberalism, but on the epistemologi-
cal theory of “simple” and “complex” social contexts.

To support this hypothesis, let’s consider another example — rules of the road. Un-
doubtedly, they generate a certain kind of “spontaneous order”. It was spontaneous
orders that Hayek considered the most “liberal” and economically productive. Isn’t it
logical to include the “spontaneous” rules of the road in the liberal concept of “law™?
On the one hand, of course yes. Hayek does so in his early writings.?® On the other
hand, in his later works Hayek changes his mind and no longer attributes the term
“law™ in the “narrow sense of the word” to the rules of the road. He defines them as
“rules of organization”,?® not “law”. Again, the liberal interpretation cannot explain
such a decision. Only the epistemic one can.

The “epistemic” reason for exclusion of the spontaneous-order generating rules of
the road from the very concept of law implies that though traffic order is “spontaneous”,
nevertheless, it is not epistemically complex. In fact, it is relatively simple, and its ele-
ments operate within a limited set of pre-established parameters. Given the hypothesis
that Hayek recognizes as “law” only such rules that are oriented to epistemically com-
plex social contexts, Hayek’s decision not to use the term “law™ in relation to the rules
of the road start to seem justified, even though the scientist highly appreciates sponta-
neous orders as effective and liberal.

Is there any other reason, besides epistemology, that could compel Hayek, a theo-
rist of liberalism and spontaneous orders, to deny the very name “law” to the liberal
institutions of procedural law and the rules of “spontaneous” traffic? Hardly any. The
only possible reason why these rules had been excluded from the field of Hayek’s rath-
er specific concept of law is: the ultimate basis of Hayek’s concept of law is not liberal
ideology or spontanecous order theory, as it is often claimed in the secondary literature,
but Hayek’s epistemology. Hayek’s idea of distinguishing epistemically simple and
epistemically complex social contexts. The idea that produces a specific “epistemic”
approach to law, found in Hayek’s works instead of a rather more expected liberal le-
gal philosophy (which, as it turned out, cannot explain why “liberal” Hayek excluded
from the very concept of “law” such an important legal institution as the law of due
process). And though in this article we are barely able to explicate all the aspects of this

“The distinction we have just used between formal law of justice and substantive rules is very
important and at the same time most difficult to draw precisely in practice. Yet the general principle
involved is simple enough. The difference between the two kinds of rules is the same as that between
laying down a Rule of the Road, as in the Highway Code, and ordering people where to go”. See Hayek
F.A. The Road to Serfdom. Chicago: The University of Chicago Press, 2007. P. 113.

%Hayek F.A. Law, Legislation and Liberty. Vol. 1. Rules and Order. London: Routledge, 1982. P. 138.
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“epistemic” concept of law, there is a hope that we have managed to attract attention to
Hayek’s “epistemic” way of legal thinking. A lot of new insights into the nature of law
and social order can be expected from such an epistemic approach.

Discussion

Within the framework of our analysis, it is useful to discuss a viewpoint of one of
the main researchers of Hayek’s legal theory — Gerald Postema. It should be noted
that Professor Postema, being a supporter of the liberal-ideological interpretation of
Hayek’s legal theory, nevertheless points to the significant role of epistemology. He
notes that liberal institutions of law contribute to decentralized coordination of “dis-
tributed knowledge”, which is why they are an important institutional element of a
complex spontaneous order. It is something we can agree with.

The only thing that seems objectionable is Professor Postema’s too limited inter-
pretation of the epistemic function of these liberal institutions of law. The scientist is
inclined to reduce this epistemic function to the coordination of expectations of social
actors and comes to the conclusion that it is impossible to draw a clear borderline
between the rules of justice as “law” in the narrow sense of the word and the rules of
organization (as “non-law”) using the instrumental “epistemological argument” that
describes the role of these rules in complex spontancous orders.?’

As aresult, Professor Postema states that Hayek’s epistemological argument regard-
ing the role of the rules of justice in complex orders seems to be even less well-found-
ed” than the already “controversial” normative thesis about individual liberty. It is not
surprising that for Professor Postema it is the normative thesis of liberal jurisprudence
that turns out to be more important® than the epistemological thesis about the meaning
of the rules of justice as coordinating distributed knowledge in epistemically complex
social contexts.

So far as we reduce the epistemological function of the rules of justice to an abstract
idea of “coordination of distributed knowledge”, Professor Postema’s position is ac-
ceptable. On the other hand, if Hayek’s epistemological thesis is not being reduced to
the idea of coordination of distributed knowledge, the central role of his epistemologi-
cal argument starts to seem more convincing.

It will be found out that coordination of distributed knowledge in a complex order
does not exhaust the epistemological function of legal institutions as institutions of a
complex social context. There are other aspects. These aspects include, for example,
issues of perception of “abstract” behavioral elements in complex orders® and the
negative nature of ‘pattern recognition” in a complex context, correlating with ‘ab-
stractness” and ‘negativity” of true law in Hayek's philosophy. In Hayek’s theory
law is defined as a system of abstract and “negative” rules, mostly because only such
rules can successfully guide the behavior of individuals not in any, but precisely

YPostema G. Legal Philosophy in the Twentieth Century: The Common Law World. Vol. 11. New
York: Springer, 2011. P. 179-180.

2Ibid. P. 180.
#Ibid. P. 172.

Practically no one pays due attention to this problem, while Hayek considered it almost the key
to social theory. See Hayek F.A. Economists and Philosophers. In: Hayek F.A. The Market and Other
Orders. Chicago: The University of Chicago Press, 2014. P. 442-443.
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in an epistemically complex social context. Epistemic complexity of these contexts
and situations is the ultimate reason for such necessary features of true law in Hayek’s
theory as “abstractness” and “negativity”.

Not only “abstractness” and “negativity” as necessary attributes of true law are deter-
mined by epistemic considerations. Many other necessary attributes of “hayekian” law
can be derived from the fact that Hayek’s concept of law defines law as an institution of an
epistemically complex social order. The necessary “evolutionary” genesis of law and the
“piecemeal” pattern of its transformation by judges are the most exemplary ones. Both of
them, as many others, are best explained not by liberal theory, but by the complex-epis-
temic nature of true law in Hayek’s “late” theory. It is difficult to omit that in Hayek’s
theory the borderline separating law from rules of a different kind strictly follows the line
separating institutions of an epistemically complex social context from institutions of an
epistemically simple social context. The epistemological principle of distinguishing these
social contexts quite exhaustively explains all the unique features of true law as essen-
tially different from other kinds of simple-order oriented rules. Given the failure of the
liberal interpretation of Hayek’s legal theory to explain all these unique features of the
“hayekian” concept of law as persuasive as it is obtained in the “epistemic” interpreta-
tion, the epistemological approach seems to be more productive.

Conclusion

Summing up, we can conclude that the hypothesis regarding the epistemic essence
of Hayek’s concept of law seems quite reliable. As it was shown in the study, Hayek’s
conception of law not only is not always coherent with a rather “popular” interpre-
tation of his ideas as purely “liberal”, but also underwent quite a radical evolution in
the works of “late” Hayek. From a skeptical estimation of the common law type of
jurisprudence, “late” Hayek came to a positive view of the common law system. It is
very difficult to explain such a radical transformation until we rely on liberal reading
of Hayek’s conception of law. To explain this radical transformation, we need a dif-
ferent theoretical basis. According to our hypothesis, this proper theoretical basis is
Hayek’s epistemological theory. Having reconstructed Hayek’s conception of law in
the light of his epistemology, we can estimate how much this epistemology determines
his concept of law. How epistemology, not liberal ideology, provides a basis for distin-
guishing “law” and “non-law” in Hayek’s social theory. Such an epistemological view
of Hayek’s concept of law makes it possible not only to better understand the essence
and evolution of his legal ideas, but also to evaluate Hayek’s original contribution to
theoretical jurisprudence.

P.C. Paa6, 3an maructpi, Tayeici3 3eprreymi (bimkek, Kpiproizcran): ®puapux
XaieKTiH 3aH TYXKbIPbIMAAMACHI: THOCEOJIOTUSLIIBIK TICIJI.

Makanaga oWrisi 3KOHOMUCT KoHe unocod, 3KoHOMUKa canacbiHaarbl HoGenb
ChINBbIBIHBIH,  JlaypeaTbl Ppuapux XaiekTiH KYKbIKTbIK KO3KapacTapblH >KaHa
TYCiHipyre ThIpbicaibl. Erep XailekTiH 5KOHOMMKAJbIK KoHE casicu uiesapbl XX
FACBIPJIbIH KOINTEreH 9JIEyMETTIK KaTaKJIM3M/IEPIH TY CiHY/Ie MaHbI3/Ibl POJI aTKapca, OHla
FaJIbIMHBIH, KYKBIKTBIK, WJESIapbl, OJap/blH MaHbI3AbUILIFBIMEH, 9J11 TOJBIK TYCIHY MEH
KOJIJIaHyFa Tan 00JFaH >KOK,. XaiieK IbIFapMalllblIbIFbIHbIH KONTETeH 3€PTTEYLILIEP] OHbIH
KYKBIKTBIK TYCIHITIHIH MOHI Typajibl €IIKALIaH XaJlbl KOPBITBIHABEA KEJIreH X0K. by
MOCEJIEHI HAaKThUIay YIIiH XaieK LIbIFapMallblIbIFbIH 3€PTTEY/Ie KIACCUKAIbIK OOJFaH
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KalTa Kypy 9iCiHe XK YTIHY KaXKeT JIeNl CAHAMbI3. 3epTTEeY/I1H HEr13ri runoTe3achl — Xanek
3aHbIHBIH, TY>XXbIPbIMJAMAChl OHbIH, J1Oepaibl casich (PUIOCO(UIChIHA HET13[eIMETeH,
OITKEHl OJl Wl alTbUIa[bl, Olpak OHBIH TaHbIM TEOPUSCbIHA HEMECE COJl CHUSIKTbI
OHBbIH, THOCEOJIOTUSICbIHA HET13[IeJreH JIereH OoJiKaM. XaleKTiH IIbFapMalllblbibIHA
OarpITTaIFaH alfIbIHFbI 3epTTeysepe Oyl runoTes3a i KyWell TYpie TeKCepUIMEreH.
Ochbl runore3aHbl TEKCEPY HOTMKECIHJIE Kacallybl MYMKIH KOPBITbIH/bI — XaieKTiH
KYKBIKTBIK TYCIHITIHIH MOHIHE THOCEOJIOTHSJIbIK Ke3Kapac JICTYpil “mbepanibl”
TOCUIre KAparaHia OHbIH KYKBIKTBIK TYKbIPbIMIAMAChIHbIH, OipKaTap €peKIIeTiKTepiH
QMIeKaiiia XKakChl TYCIHAIpyre MyMKIHAIK Oepeni. JIuGepanibl uHTEpnpeTauusiaapaaH
aflbIpMallbUIbIFGI, XaleKTIH KYKbIKTBIK TYCIHITIH  “3aHHbIH ~ THOCEOJOTUSIIbIK,
TY>KbIpbIMJIaMachl” PETIHJE TYCIHAIPY “Keul” XaieKTiH KYKbIKTbIK KO3KapacTapbIHbIH
TyOereii e3repyiH TYCIHAIpIN KaHa KONMail, COHBIMEH KATap OHbIH KeWie op TYpJi
KYKBIKTBIK MIESIapbIH JIOMMKAJbIK JOMEKTI XKyiere aiHanbIpybl MYMKiH. OCbI TOCIIiH
apkacbiHa XaneKTiH KYKBIKTBIK TYKbIPbIMJAMAChIH HEFYPJIbIM HAaKThl TYCIHYre raHa
€MEC, COHbIMEH KAaTap OHbIH TEOPUSJIbIK KYKbIKTaHYFa KOCKAH ©3IHJIK YJECiHe KOJI
SKETKI3LIEN].

Tipek c630ep: 2HOCCONOUA; INCYMEMMIK MeOPUA,; KYKbIKMbIK MYCIHIK, KYpoeai
KYOblablcmap meopuscol;, CMUXUAABIK, MIPMIN, YUIMOACMbBIPY; ARbLAUbBIHHbIH, HAANbL
KYKbl2bl, aubeparusm; benineer oiaim meopusacol; Ppuopux Xaiiex.

P.C. Paa0, maructp opucnpyjeHIiu, He3aBUCUMbIN uccienoBartesb (bumkek,
Kbipreiscran): Konunemuuss mpaBa @®puapuxa Xaieka: 3MMCTeMOJOTMYECKUH
MOJAXO.

B cratbe npepnpuHMMaeTCsl MONBITKA HOBOM MHTEPIPETALMM MPABOBLIX B3IVISAIOB
W3BECTHOIO 3KOHOMUCTA M (puiiocoda, naypeara HoOeneBckoi mpeMun o 3KOHOMHKE
Opuppuxa Xaieka. Ecim s5KOHOMUYECKHE U MOJUTUYECKUE Uen XaleKa Y>Ke ChIrpajun
CBOIO BaXKHYIO POJIb B OCMBICJIEHUM MHOTMX COLMANIbHBIX KaTaKIM3MOB XX BEKa, TO
NPaBOBbIE UJIEW YUYEHOTO, MPU BCEM MX 3HAYMMOCTH, MOKA €I1le HE BCTPETUJIM TOJHOTO
NOHMMaHWs U NPUMEHEHUsI. MHOrOUYMCIIEHHbIE UCCIIE0OBATENN TBOPYECTBAa XaleKa Tak
Y HE NMPULUIM K OOLIEMY BBbIBOJIy O CYLLIHOCTH €ro NpaBolnoHMMaHusi. [JaObl MPOsSCHUTH
3TOT BONPOC, Mbl CUUTAEM HEOOXOMUMBIM MPUOETHYTb K METOAY PEKOHCTPYKLMH,
CTaBUIEMY YK€ KIJIACCUYECKMM B MCCIIEIOBaHUSIX TBOpuYecTBa Xapeka. OCHOBHOM
TMIOTE301 MCCJIEJOBAHUS SIBJISIETCSI NPEANOJIOKEHUE O TOM, YTO KOHLEMLMS IpaBa
Xajleka OCHOBaHa HE Ha €ro JMOEpaIbHON MOJIUTUYECKON (hrunocodun, Kak 3TO 4acTo
YTBEP>KAAETCS, @ HA €r0 TEOPUM MO3HAHUS, WM, YTO TO XK€ CaMOE, €ro 3MUCTEMOJIOTUN.
B npenpiiynmx ucciaeqoBaHMsX, MOCBSIILEHHBIX TBOPYECTBY Xaieka, aTa TMIOTE3a
elle He MOoJBeprajach CUCTEMaTUYECKOW MpoBepKe. BbIBOJ, KOTOPHII MOXHO CHIENaTh
10 UTOTY NMPOBEPKU JJAHHOW T'MIOTE3bl, 3aKJIF0YAETCS B TOM, YTO 3MUCTEMOJIOTMYECKUN
B3IJI51] HA CYLIHOCTb ITPABONOHMMaHMs XaieKa MO3BOJIIET ropasfo Jiydule OObICHUTh
LEJIbIF Psij] ceugUIECKUX YePT €ro pUAMYECKON KOHUETIUUN, HE>KEJU TPA/IMIMOHHbIN
“nubepanbHbli” noAxof. B oTianume oT JmOepanbHbIX MHTEpHpeTalyid, TPakKTOBKa
NpaBoNoHnMaHus Xarieka Kak CBoeoOpa3HOM “3MMCcTeEMUYECKOI KOHLETLMK TPaBa’” MOXKET
HE TOJIbKO OOBSICHUTH PaJIMKAIbHYIO TPaHC(OPMalMIO NPABOBbIX BO33PEHUI “TIO3IHEr0”
Xaijleka, HO M yNOPSIOYNATH €ro Mog4ac JOBOJBbHO Pa3pO3HEHHbIE HOPUANYECKUE HNIEN
B JIOTMYECKM TOCJIEIOBATENIbHYIO CUCTEMY. bnarogapss TakoMy NOAXOy JIOCTHraeTcs
HE TOJNBKO 0oJiee SCHOE NOHMMaHWE HOPUANYECKON KOHUEenuuu Xaieka, HO U €ro
OPUTMHAJILHOTO BKJIaJla B TEOPETUYECKOE NPABOBEICHUE .
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Karouesbie cao6a: anucmemono2us,; COYUAAbHAA MeOPUsL; NPABONOHUMAHUE ; MEOPUSL
CAONCHBIX (PEHOMEHO8; CNOHMAHHDLIL NOPAOOK, OP2AHUIAUUA; AH2AUICKOE 00Uee NPABo,
aubeparusm; meopus pacnpedeseHHo20 3Hanusn,; Ppuopux Xaiiex.
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