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B Homepe 00cyxJatTcA npobnemsi:

* B KakoM cMbicfie NpaBo peanbHo?

e Victim blaming in the light of Strawson’s naturalistic theory

of morality;

* Friedrich Hayek’s epistemic approach to law;

e OcnabneHHan peanbHOCTb NpPaBa;

* [IpaBoBoe NonoxeHune KazaxoB B Poccunckoit umnepuu B rogbi
[epBOit MMPOBOM BOWiHBI;

e 0630pbl HOBbIX HaY4YHbIX U3 aHWNIA U MEPONPUATUHN.



M.S. Narikbaev atyndagi KAZGUU Universiteti. «K¥KbIK XGHE MEMJIEKET» FbUTbIMA-AKMAPATTBIK XXYPHA/bI,
1997 x. BEP! LLIbIFAPBUTAZIbI, LLIBIFY XXUINITT — XbITbIHA 4 CAH.

XATTbIKAPATIBIK PEIAKLMATbIK KEHECE

1.Copcembaes M.A. (Tepara)—3.F.4., J1.H. [ymunes at. Eypasua ynTTbIk yHUBEPCUTETI Xanblkapanblk kykblk kade ApackiHbiH npodeccopbl (AcTaHa k. );

2.96aipoB H.M. —3.F.a., npocheccop, KasakctaH Pecny6nukacs OpTanbik caiinay komuceuachiHbH Teparachl (AcTaHak.);

3. 96aipaiibim b.X. —3.F.11., npocheccop, «Actana Meuumna YrusepeuTerin AK [upextopnap Kenecikiy Teparachl, KasakcTaH Pecny6nukack! ¥nTTbik FbinbiM Akaaemua-
CbIHbIH KOppecnoHAeHT-MyLLIec (AcTaHa k. );

4. ABakbAH C.A.—3.F.41., npocheccop, M.B. JlomoHocoB aT. MIMY KoHCTUTYUMATBIK X8HE MyHULMNanablk Kykplk kadeapackiHbii MeHrepyuwici (Mackey k., PO);

5. Acaros X K. —3.F k., KasakcTan Pecny6nmkackl XXoraprbl CoTbiHbIH akc-Teparackl (AcTaHak.);

6. Axnanos A.H. —3.F.1., npocbeccop, J1.H. Tymunes at. Eypasua ynTTbIK YHUBEPCHTETIHIH KbIMBICTBIK-KYKbIKTbIK NaHAEP kacheApackiHbif npodeccopsl (AcTaHa k. );

7. Benbix B.C. — 3.F.51., npocheccop, EypasuAnelk canbicTbipMansl XaHe xanbikapanbl KaCinkepnik Kykbik FbinbiMu-3epTTey OpTanbiFbiHbiH AupexTopsl, B.O0. Akosnes
aTbiHAarbl Opan MEMEKETTIK 3aH YHUBEPCUTETI Kacinkephik Kykblk kade ApackiHbiH MerrepyLuici (Ekateputbypr k., PO);

8. bopyatwsunmu W.LL. —3.F. 4., npocheccop, «3amaHaym kykblk MHCTUTYTbi» XXLLIC xeTekwici (AcTaHa k. );

9. [layn6aes A.K. —3.f k., KasakcTaH Pecny6nukackl KoHeTUTYUMANbIK KeHeciHiH ake-MyLueci, KasakcTaH Pecny6nnkackiHbiH ake-bac npokypops! (ActaHak.);

10. daynexos M.M. —PhD, «Hapxo3 YHusepcuteTi» KAK MpeanaenTi, backapma Teparachl (AnmaTsiK.)

11. llynat6exos H.0. — 3.F.4., npocheccop, E.A. beketos at. KaparaHbl yHuBepcuTeTIHIH pekTopbl, KasakctaH Pecnybnukackl ¥ATTbik FbinbiM AkafeMuACkIHbIH KOppec-
NoHAEHT-MyLLeci (KapaFaHapi K. );

12. 3uembnmnukwii, baprow —PhD, BpoLnas akoHomuKanbik yHuepeuTeTi (Bpounas k., MonbLua);

13. Koanoscku, Aptyp — fokTOp Xabunb, npodheccop, Bpounas yHusepeuteTi (Bpounas ., MonbLua);

14.Manbko A.B.—3.F.z1., npocheccop, Pece FbinbiM Akaiemuackl MemnekeT xaHe Kykblk iHCTUTY Tl CapaToB dunuanbiHbiH AupekTopsl (Capatos k., PO);

15. MenkesuK, bbApH—3.F.11., KyKkblk npocheccopsl (tenure), SlaBank YHusepcuteTi npodheccops! (KBebek k., KaHaga);

16. Mopo3 C.M.—3.F.a., npocpeccop, Kacnuii YHuBepeuteTi «d aineT» Xorapbi kykplk MeKTEBIHIH AekaHbl (AnmaTbi K. );

17. Hypmaram6eToB A.M. —3.r. 4., J1.H. Tymunes at. Eypasua ynTTbIk yHUBEPCUTETi KOHCTUTYLIMANBIK KBHE a3aMaTTbIK KyKbIK kadye ApachiHbiH npodeccopbl (AcTaHak. );

18. MonkuH U.B. —3.F. 1., Peceit @enepaumacs [peanaeHTi xaHbiHAaFbl Pecei xanblk LapyaLlblbiFbl XaHe MEMAEKETTIK KbI3MET akaZeMUACHI, MEMNEKETTiK XaHe MyHULu-
nangplk 6ackapy kade gpacbiHbiH npocheccopsl (Mackey k., PO);

19. Poros W.W. - 3.F.a., npocheccop, KasakctaH Pecny6nmkackl TyHFbilw MpeanagnTi KopbiHbiH ATkapyLubl MpeKTopbIHbIK opbiHGacapsl, KasakcTan PecnyGnmkachiat Kykbik
apKbibl iemMokpaTya ywwi Eyponansik KommccuanbiH (Beeuna komncenack!) mywect, KasakcTan Pecnybnnkace KoeTuTyumanbik KeneciHin akc-Teparac (Actanak.);

20. Poccuckan E.P. — 3.F.4., npodbeccop, CoT capantamanapbl MHCTUTYThIHbIH AupekTopsl, 0.E. KytadmH at. Mackey MeMnekeTTik 3aH yHMBEPCUTETI COT capanTamanapbl
KadheapachiHbi{ MeHrepyLwici (Mackey k., PO);

21. Canpos A.X. — 3.F.4., npodheccop, B36ekcTan Pecny6nmukackl AiaM KyKbIKTapbl XBHIHAEr YITThIK OpTanbKTbiH AupekTopsl, B36ekctan Onuii Maxnuci 3aH LbiFapy
nanatacblHblH ([TapnameHTiHiH) [leMoKpaTUANbIK MHCTUTYTTAp, MEMIEKETTIK eMEC YilbiM/ap XaHe a3amaTTap/blH 83iH-63i 6ackapy opraH/aapbl KOMUTETIHIH TepaFachl,
B36ekcTaH Pecnybnukacsl YNTTbik FbinbiM AkaieMUACKIHbIH akagemuri (TalkeHT K., B36ekcTaH);

ZZECTOMHOB) A.b. — bonrapuatbiH KoHCTUTYUMANBIK COTbIHBIH CYAbACI, KYKbIK AOKTOPbI, Bynne KnumeHT Oxpuackuit at. Codma yHuBepeuTeTiHiH npodeccopsl (Cochua K.,

onrapua);

23. TorxaHoB E.J1. —cancatF.a., 3.F.K., AkTe6e 06nbicbiHbIH akiMi, KazakcTaH Pecny6nukacs lMpemMbep-MuHUcTpiHiH akc-opbiHGacapsl (AkTebe K.);

24 Wakupos A.0. —3.F k., KazakctaH Pecniy6nukackl [apnameTi CeHaTbl TeparachiHbiH opbiHGacapb! (AcTaHak.);

25. Wantana H.K. — 3.F.4., YkpauHa YnTThIK iLLKi iCTEp akaZeMUACH KOHCTUTYLMANBIK KyKbIk kacheapacbiHbi{ npodeccopsl, YkpauHa Xorapbl 6inim akafeMUACkIHbIH aka-
nemuri, Ykpanxa KoHetutyumanslk CoTbiHbiH akc-Teparack! (Kues k., Ykpanta).

PERAKLMATBIK ATIKA MYLUETIEPi:

1. Onamkun A b. (6ac peakTop) — doun.r.4., 3. K., M.C. HapikGaes at. KA3TOY YrusepcuTeTi XKapua kykblk AenapTamenTiin Associate professor (AcTaHa k. );

2. A6npacynosal.3.— 3.k, M.C. Hapik6aeB at. KA3TH0Y YHusepeuTeTi XKeke kykblk enaptameHTiHiH Teaching professor (ActaHak.);

3. Aybakvposa W.Y.— 3 F.i,, M.C. Hapik6aes at. KA10Y YrusepcuTeri Xapwa kykbik AenapTamenTinin Assistant professor (AcTaHa k. ;

4. Axmaayn M.A. —PhD, M.C. Hapik6aes at. KA3IHQY YHUBEpCHTETIHIH FbiNbIMM KbISMET XXeHe 3epTTeynep xeHiHaeri Buue-MposocTel, Assistant professor (AcTaHa k.);

5. bextn6aesa 0.C. — PhD, M.C. Hapik6aes at. KA3THQY YrusepcuTeTi KyKblk XoFapbl MeKTe6iHIH AMpeKTops! (exaHbi) (AcTaHa K.);

6. (%Meﬁaesa) AD. — 3.k, foueHT, KP Xoraprbl COTbIHbIH XaHbIHAaFbl COT Tepeniri akaaemMuAch! KbimMbICTLIK-KYKbIKTbIK N8HAEP FbibiMu-GiniM 6epy opTanbiFbiHbIH AMPEKTOPbI

cTaHaK.);

7. bycypmanos X [. —3.F.4., Kacnuit YHusepeuTeTiHiH npocheccops! (Anmatbi K J;

8.BoaHak 0.A. —3.F.k., M.C. HapikGaes at. KA3THY YrusepeuteTi KblnMbIcTbIK COT Tepeniri AenaptamenTiiy Teaching professor (AcTana k.);

9. [Dkexe6aes 4.Y. — 3.F k., )Kexe coT opbIHAaYLLIbINAPbIHbIK pecnybukanblk nanatack! xaHblHaarbl Oky opTansIFbl JUPeKTopbiHbIH opbiHGacaps! (AcTaHa K.);

10. Ectemipos MA. — PhD Cyneiiman [lempens YHUBEPCUTETIHIK KaybIMAACTbIpbINFaH npodeccopb! (AnMaTb K.);

11. Ewnwnasos H.C. —PhD, M.C. Hapikbaes at. KA3I0Y YrnsepcuTeTi Xanbikapansik kykbik AenapTamenTiHiH Assistant professor (AcTaHa k. ;

12. Xymarynos M.W.—3.f.z., npocheccop, KasakcTaH Pecry6nmkacsi XKorapbl Cot KeHeciHiH MyLueci (AcTaHa k. );

13.Xycino A []. - 3.F.51., M.C. Hapik6aes a. KATHQY YrusepcwTeTikin Xapua kykbik qenaptamenTiniy Teaching professor (AcTaHa k );

14 Wnpbiwesa CK. —3.r.4., M.C. Hepik6aes at. KASMOY YiusepcuTeTiHin XXeke kykplk AenaptamenTikin Professor Emeritus (Actaak.);

156KanmmeﬁzaA XK =3, )F k., M.C. Hapik6aes at. KA3'0Y YrusepcuteTi XXapua kykblk AenapTamenTiHiH Professor Emeritus, 3aHrepnepgi 6aranay xaHe cepTuchukatTay 610pochiHbIH

acLubichl (AcTaHa k.

16. Kayapipos TE. —3.r.1., M.C. Hapik6aes at. KAS[OY YrnsepcureTitiy XKeke kykblk AenapTamenTiniz Teaching professor (AcTanak.);

17.Kum KB.—3. k., M.C. Hapik6aes at. KA3IQY YrusepcuTeTiHin KbinMbicTbIk cOT Tepeniri genapTamenTitiy Professor Emeritus (AcTaHa k.);

19. Koramos M.LLI. - 3.r.4., npocheccop, M.C. Hapik6aes at. KA3IJY YHuBEPCUTETIHIK KbiIMBICTLIK COT TBPEir XeHe FbibIMy CapanTaMa canachiHZarbl FhibiMi Xo0anap/ii
XeTekLwici (AcTaHak.);

19. Jlososan 0.B. — PhD, M.C. HapmﬁaeB ar. KA3TOY YhvsepcuTeti Xanbikapansik kykbik aenaptamenTinin Teaching professor, Kykbik OrFapbl MekTebi AMpeKTopbiHbIH (fexaHsl-
HbIH) FbIbIM, >XOFapbl 0Ky OpHbIHaH KeyiHr i GiniM XXaHe aMy XeHIHeri opbiHGacaps! (ActaHak.);

20. ManuHoBckui B.A. — 3.7, "Hapxo3 YrusepcueTi' KAK npocbeccopb (AnMaTbi K.);

21. MenbHuk PC.—3..21., M.C. Hapik6aes at. KA3I'HOY YrusepcuTeTi XXapua kykblk AenapTameHTiHiH Associate prafessor, Hemic kykbik MexTediHiH xeTexLuici (AcTaHa K.);

22. Hapik6aes TM. —M.C. Hapik6aes at. KA3THOY YhusepcuteTiHiH backapma Teparack! (AcTaHa k.);

23. Horaii6ai 3.M. — kykplk fokTopsl, kerectui, White & Case Kazakhstan (AcTaHa k. );

24. Hypraes PT.— 3.r.4., M.C. Hapik6aes at. KA3THQY YrusepcuTeTi KbiMbICTbIK COT Tepeniri AenapTameHTiHiH Professor Emeritus (Actaak.);

25. Opasbaesa 0.A. - 3.F k., M.C. Hapik6aes at. KA3TOY YrusepewTeTi XKapua kykblk AenapTamenTitin Teaching professor (ActaHak.);

26.Men C.I.—3.r.k., M.C. Hapik6aes at. KA3[0Y YhusepcuteTiHiH MpoBocTsl (PekTopb) (AcTaHa k. );

27.TNoponpuropa PA. —3.F.4., npodbeccop, Kasakctar PecnyGnmkack! KoHeTuTyumanbik CoTbiHbIH CyAbACH (AcTaHa K );

28. CaAnuH C.B. — kykbik okTopbl, KM3T YHusepcuTeTiHiH Kykbik MEKTEO! KaybIMaACTbIPbITFAH IeKaHbI, kaybIMAACTbIpbIFaH npodeccop (AnMaTbi K.);

29. CeitreHos K.K. —3.F.4., npocheccop, Kasakctar Pecry6nmkachiHbiH bac npokypaTypack! xaHbiHaarb! KykbIk kopFay opraHiaps! akaAeMUACkIHbIH GipiHLLI npopexTops (AcTaHa k. );

30. Temip6ekos XX.P —PhD, M.C. Hapik6aes at. KA3TOY YrusepcuTeTi XXapua kykbik AenapTamenTiin Teaching professor (ActaHak.);

31. Tnenuna LL1.B. — 3.F. 4., npocheccop, J1.H. Tymunes at. Eypasua ynTTbik yHUBEPCHTETI Xanblkapanblk Kykbik kadeapackHbiH MeHrepyLuic (AcTaa K.);

32. Ynapues C.0. —3.F.4., npodpeccop, KasakctaH Pecny6nukack KoHeTUTyLmAmbIK CoTbIHbIH CybAck (AcTaHa K.);

33. XaceHoB M.X. —PhD, M.C. HapikGaes at. KA3THOY YHusepcuTeTi Xeke Kykbik AenapTamenTiiH Assistant professor (AcTaHa k.);

34. Wanak Y.LLI. —3.F.z1., npocbeccop, KasakcTaH Pecry6nmkacs! MapnameTti MaxiniciHin genyTatsl (AcTaHa k).
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Yuusepcurer KATH0Y umenn M.C. Hapuk6aesa. HAYYHO-UHOOPMALIMOHHDII XXYPHAN «TIPABO M FOCY/APCTBON,
W3[AETCAC 1997 r.,NEPUOANYHOCTb—4 HOMEPABTOJ.

MEXZLYHAPOHbIi PEAAKLMOHHbIVE COBET:

1. Capcembaes M.A. (npegceatens) — A.10.H., npodeccop kadhe Apsl Mex ayHapoAHOro npaBa EBpasuiickoro HaumoHanbHoro yHusepcuteTa um. J1.H. Tymunesa (r. AcTaHa);

2. A6ampos H.M. — a.10.H., npocheccop, IMpeaceaatens LigHTpanbHoi usbupatensHoi komuceum Pecryénuii KasaxctaH (i ActaHa);

3. Abapanmos b.X. — a.t0.H., npocpeccop, MNpeacenatens Coseta avpextopos AQ «MeanuuHekuil YHusepeuTteT AcTaHa, YneH-koppecnon/eHT HauvoHanbHoit Akagemin Hayk
Pecny6nvku KasaxcraH (r. AcTana);

4. ABakbAH C.A. — 1.10.H., Npocheccop, 3aBeAytoLLuii kapepoii KOHCTUTYLMOHHOT O U MyHuLMnansHoro npasa MY um. M.B. Jlomorocosa (1. Mocksa, PO);

5. AcaHoB XX.K. —k.to.H., Mpeacegatens BepxosHoro Cyaa Pecny6nuku KasaxcaH (. ActaHa);

6. AxnaHoB A.H. — A.10.H., npocheccop kadhe Apbl yronoBHO-NPaBOBbIX AUCLMMNMH EBpasuiickoro HaumMoHanbHoro yHueepeuteTa um. J1.H. Tymunesa (r. ActaHa);

7. Benbix B.C. — A.t0.H., npocheccop, aupekTop EBpasuiickoro HayyHo-McCneoBaTENbCKON0 LIEHTPA CPaBHUTENBHOMO W MEX/yHapOAHOr0 NPeANpUHUMATENLCKOrO NpaBa, 3aB.
kacheApoii NpeAnpUHUMATENbCKOro Npasa YparnsCKoro rocy/AapcTBEHHOr0 puanyeckoro yHusepeuTeta umetn B.O. fikosnesa (r. Ekatepunoypr, PO);

8. bopuyatusunm W.LLI. — p.10.H., npocpeccop, pykoBoauTens TOO «MHCTUTYT coBpemenHoro npasan (. AcTana);

9. [layn6aes A.K. — k.10.H., 3kc-uneH KoHcTUTyLMORHOro coBeTa Pecny6nnky KasaxcTa, 3kc-leHepanbHlid npokypop Pecny6nuku KasaxcTaH (. Actana);

10. JaynexoB M.M. —PhD, MpeaugenT, MNpeaceaatens npasnesna HAQ «YuusepeuteT Hapxos» (1. AnmaTbi);

11. [lynat6exos H.0. — A.t0.H., npocheccop, Pektop KaparawamHckoro yHusepeuteTa um. E.A. bykeToBa, uneH-koppecnoHaeHT HauuoHansHoi Akagemun Hayk Pecny6nmku Ka-
3axctaH (. KaparaHga);

12. 3uembnmuikui, bapTot —PhD, SkoHomuyeckuit yHuBepeuTeT B0 Bpounase (. Bpounas, Mosbiua);

13. Koanoscku, Aptyp — fokTop xabunb, npodpeccop, Bpounasckuit Yrusepeuet (r. Bpounas, Monblua);

14. Manbko A.B. - f.t0.H., npocheccop, avpekTop CapaToBckoro dounuana MHcTUTyTa rocyfapcTsa v npasa Poceuiickoii Akaaemum Hayk (r. Capatos, PO);

15. Menkesuk, bbApH — A.10.H., npocheccop (tenure) npaBa, npocheccop YhueepcuteTa Jlaana (r. Keebek, KaHana);

16. Mopo3 C.M.— a.to.H., npocheccop, AekaH BoicLueii wkonsi npasa «0aineT» Kacnuickoro YHusepcuteTa (1. Anmarsi);

17. HypmarambeTos A.M. — f.10.H., npocheccop kacdhe ipbl KOHCTUTYLIMOHHOMO U rpax/jaHckoro npasa EBpasuiickoro HauMoHansHoro yHueepeuTeTa M. J1.H. [ymunesa (1. AcTaHa);

18. MoHkwH U.B. — f.t0.H., npocbeccop kadepbl rocy[apCTBEHHOTO M MyHULMNaNbHOMO ypaBneHia Poccuiickoii akaemun HapoAHOr0 X03ACTBA 1 roCyAapCTBEHHOM CRyXObI
npu Mpeaugente PO (r. Mocksa, PO);

19. Poros .M. — p.t0.H., npocheccop, 3amecTutens VcnontutensHoro aupextopa Monaa Mepsoro [MpesuaerTa Pecnybnuku KasaxcTaH, uneH EBponeiickoii komuccun 3a
[ieMokpaTvio Yepes npaso (BeHeupackaa komuceua) ot Pecny6nnk Kasaxcta, akc-Mpeaceaatens KonctutyumonHoro CoseTa Pecny6nmnku KasaxcTa (1. AcTaa);

20. Poccutekan E.P — p.to.H., npocbeccop, avpektop MHeTUTYTa cyaebHbIX 3KenepTu3, 3aBedyioLlaa kadepoit cyfebHbIx akenepTua MOoCKOBCKOro rocyJapcTBEHHOMO topy-
nmdeckoro yHusepcuteTa uM. O.E. Kyradpuna (MHOA) (r. Mockea, PO);

21. Canpos A.X. — A.10.H., npocpeccop, AvpexTop HaumoHansHoro uenTpa Pecry6nvki Y36ekuctan no npasaM YesnoBeka, Npejceaaren Komuteta no AemokpaTuyeckuM MHCTH-
TyTaM, HerocyAapcTBeHHbIM OpraHu3auMAM U OpraHam CamoynpaBieHuA rpaxziaH 3akoHogaTenbHoi nanatsl Onuii Maxnuca (MapnameHTa) Y3bekucTaa, akafemuk
HaumonanbHoi Akaaemum Hayk Pecny6nnku Ya6ekucTa (1. TawwkenT, Y36ekuctaH);

22. Crounos fl.b. — cyaba KonetutyumorHoro Cysa bonrapww, fokTop npasa, npodeccop Coduiickoro yHusepeuteTa um. Ceatoro Knumenta Oxpuackoro (. Cocoua, bonrapua);

23. TyrxaHo EJ1.— 4.M0nUT H., K.10.H., akum AKTIOBUHCKOV 0611acTy, akc-3amecTuTens Mpembep-Mutuctpa Pecry6nviiv Kasaxctana (1. AktoGe);

24. Wakmnpos A.0. —k.to.H., 3amecTutens lNpeaceaatena CeHara Mapnamenta Pecny6nuku KasaxcraH (i AcTana);

25. LWanrana H.K. — f.10.H., npodheccop kadheApbl KOHCTATYLMOHHOTO NpaBa HaumoHanbHow akageMui BRyTPeHHUX en YkpauHbl, akaeMuk AkaZieMiy BbicLUero 06pasoBaHms
YkpauHsl, akc-Tpesceaarens KoreturyunonHoro Cyaa Ykpaut (1. Kues, Ykpauha).

PEJAKLAOHHAA KOJUETUA:

1. naykun AB. (raBHbIi pegakTop) — o.Qoun H., K10.H., Associate professor [lenaptameta ny6miiHoro npaga Yrusepcuteta KA3MQY um. M.C. HapukGaesa (- AcTana);

2. A6apacynosa 3. —k.to.H., Teaching professor [lenaptamenTa yacTHoro npasa Yrusepeuteta KA3MMOY um. M.C. Hapuk6aesa (1. Actanal;

3. Aybakuposa W1.Y.— o H., Assistant professor [lenapramenTa ny6nuiHoro npasa Yrusepeuteta KA3MHOY um. M.C. Hapuk6aesa (1. Actara);

4. Axmagn M.A. —PhD, Assistant professor, Buuie-ITpoBocT no Hay4How eATensHocTY v uccneoBaHmuam Yrmsepeuteta KASIMQY um. M.C. Hapuk6aesa (. ActaHa);

5. bextnoaesa 0.C. — PhD, aypexTop (gexaH) Boicwuieri Lkonbi npasa Yrueepcuteta KA3MOY um. M.C. Hapuk6aesa (. AcTaHa);

6. bve6aeBa A.A. — K10.H., AOLIEHT, [ypexTop HayuHo-06pa30BaTesibHOro LEHTPa YrofoBHO-MPaBOBbIX AvcLnnuH Akazemum npasocyama npu BepxosHom Cyze PK (- AcTana);

7. Bycypmatos XX . — f.to.H., npocbeccop Kacnmrickoro YrusepcuTeTa (I Anmarsi);

8. Boaak 0.A. —k.0.H., Teaching professor [lenaptamerTa yronosoro npasocyua Yrmepeuteta KA3MOY um. M.C. HapukGaesa (. AcTaHal;

9. [hxexebaes Y.Y. — K.10.H., 3aMecTUTeNb anpexTopa YuebHoro LieHTpa npv Pecry6nmkaHcKoii nanaTe YacTHbIX Cye6HbIX ucnonHuTenei (. Actaa);
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B KAKOM CMbICJIE NPABO PEAJIbHO?
TEOPWA OHTOJIOTMYECKOW UAEAJIBHOCTU NPABA
JIOPEHLA K3JIEPA'

AKmyaabHOCMb Mmembl CTaTbU CBSI3HA C PACKPLITHEM U
OOBSICHEHHEM OCHOBHBIX MOJIOKEHUI TEOPUM OHTOJIOrhYe-
CKOI1 UIEJIbHOCTH MpaBa HeMelKoro unocoda npasa Jlopen-
na Kanepa, HeKOoTOpbIe U3 KOTOPBIX MPEICTABIEHbI B CTAThe
«OcnabneHHasl peanbHOCTb NpaBa», MyOJUKYEMON B [JAHHOM
Homepe. [Ipeomemom uccaedo6anus SIBISICTCS] MPUPOAA OH-
TOJIOTMUYECKU UJICATbHBIX 00 BEKTOB, MPOSIBIISIIOLIASICS B TAKUX
HEOOXOJIMMBIX MX CBOMCTBAX, KaK MPOMO3ULMOHATILHOE COJIEp-
>KaHUe W HeMaTepUAIbHbINA Xapaktep. Lleab pabombi 3aKito-
YaeTcsl B U3JI03KEHUU TEOPUM HEMELIKOro uiiocoda rnpasa ue-
pe3 aHaIM3 OT/AEbHBIX €€ 3JIeMeHTOB. OCHOBHBIMU MemoO0amu
VICCJIE/IOBAHUSI BBICTYNAIOT MCTOPUKO-(PUIOCO(PCKUI aHATIN3

B.B. OTAE3HEB, Y KOHTEKCTYaJIbHasi UHTepnpeTauus. Hosusxa ucciaeoBanus
A-buAH, IPOdeccop COCTOWUT B TOM, UTO BIEPBbIE HA PYCCKOM $I3bIKE pa3doUpaeT-
IOPUAMYECKOTO PpaKyAbTeTa Cs1 OpUI'MHAJIbHas1 TCOpUs PEAJIbHOCTHU MpaBa, HETIOXO02KAsd HU
Yuusepcurera Bpemena Ha YTO B COBPEMEHHOI I0OpUANYECKOI1 uTeparype. OCcHO6HbLe
(Bpewen, Tepmanns); Beaympit 6bl800bL CMAMbU 3aKITIOYAIOTCS B KCIUIMKALMM OCHOBHBIX ap-
HaysHpiit corpysnk Mucruryra - pyneHTOB TEOPMU MIPABOBOTO OHTOJIOMMYECKOrO Uieanmsma J1.
¢urocodun 1 npasa Cubupckoro Keﬂepa.

oTpeAeHus Poccuiickom akapeMun
Karwueswvle caosa: peanbHocms, cywecmeosarHue, OHmo-

nayk (Hosocubupck, Poccus);
JAousa npasda, Memaqbuaulca npasa, npono3auyuoHdadibHoe Co-

4yAeH APUCTOTEACBCKOTO

o6mecrsa (Beanxobprranns), oepicarue, uoedabHble CYUHOCMU, aOCMpaKkmmble 00veKmbl,
email: ogleznev82@mail.ru amnupuqeckue pakmot, HopmolL npasa, J1. Kaaep.
BBenenne

Bonpoc «B kakom cMbIcnie npaBo peanbHO?», UCTIONIb3YEMbIil B HA3BAaHUU JJAHHOW pa-
00Tbl, prima facie MOXKeT NOKA3aThCsl HEKOPPEKTHBIM U MAJIOUH(POPMATUBHBIM, TOCKOJIb-
KY B cBOel (pOpMYJIMPOBKE OH UMIUTULIMTHO COAICPKUT YmeepycOeHue , 4TO MPaBo peallb-
HO, TIOTOMY OCTAETCsl JIMILb BLISICHUThL B KaKOM cMbiciie.” Ho Bce He Tak MpocTo, Kak Mbl
nanee yBuauM. KoHeuHo, Ob110 Obl CTPAaHHBIM OCNIAPUBATh PeaabHOCMb NpaBa. YeaoBek
y3HaET, 4TO MPABO PEAJbHO, T.€. YTO OHO CYLIECTBYET, HAJIMYECTBYET, ICUCTBYET, Ha-
npuMep, KOrjia CoBepIlaeT paBoHapyLIeHue (BEpHee, KOria, COBEPLLIUB HEKOE JIECTBUE,

© B.B. Orunesnes, 2023

51 6naronapen npoceccopy Kanepy 3a ueHHble 3aMevaHusi © KOMMEHTAPUH, TIO3BOJIMBILKE MPOSICHUATD
OT/IeNTbHBIE TIOJIOKEHNST €r0 TEOPHH.

’P. Kapnan mojioGHOro pojia BOMPOCHI HA3bIBAT «IICEBO-Bompocamu», cM.: Carnap R. Empiricism,
Semantics, and Ontology // Revue Internationale de Philosophie. 1950. Vol. 11. No. 4. — Pp. 20-40.
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Ornesxes B.B. B kakom cMbicne npaBo peasnbHo?...

BJIPYT Y3HAET, YTO 3TOrO JIeJIaTh HE CJIE/IOBAJIO) MJIU K€ KOIjla eMy TpeOyeTcsl BbINOJIHUTh
HeKoe JIeficTBUE (HanpuMep, 3alIaTUTh HAJIOTM, COCTABUTD 3aBElllaHKe) UM Ke KOT/la OH
TpeOyeT BbINOJHEHUS] B CBOIO MOJIb3Y HEKOH 00s13aHHOCTU (Harmpumep, okaszaTh YCIyry,
nepefaTh TOBap). 37e€Ch NPaBO PEAILHO B TOM CMBICJIE, YTO OHO, Oy/lyUM BbIPa>KEHHbIM
B JIEICTBYIOLIMX HOPMAaTUBHO-NIPABOBBIX aKTaX, 0COOLIM 00pa30M BIIMSIET HA COLMAIILHOE
MOJIOXKEHUE YeJIOBEKA, HEMOCPEACTBEHHO OTPAXKAsACh Ha ero xu3HepesTensHocT. U co-
MHEBAThCS B pealbHOCTH NpaBa B TAKUX clyyasix He npuxoaurcs. [Ipo6iembl BOZHUKAIOT
TOI/]a, KOI/la Mbl 33/JaeMCsl TAKUMU BONIPOCaMU, Kak: «KakoBa npupopa peabHOCTH npa-
Ba?», «SIBnsgercs nm npaBo abCTPaKTHBIM OOBEKTOM?», «B KakoM cMbIciie paBo Cylle-
CTBYET?», «MOXKET JI IPaBO CYLLECTBOBATh, HE Oy/lyUu peasbHbIM, U Visa versal».

Ha aTu 1 pyrue cBsi3aHHbIE C 3TOM TEMOIi BOMPOCHI MbITAETCS OTBETUTh COBPEMEH-
HbIl Hemeukuil punocod npasa Jlopeny Kanep B crathe «OcnaGrneHHast peanbHOCTb
npaBa»’, MEpeBOj] HA PYCCKUI SI3bIK KOTOPOil MyOiMKyeTcst B laHHOM Homepe. JI. Ka-
Jiep pa3BUBAET JICVCTBUTENLHO OPUIMHAIIBHYIO TEOPHIO, HETTOXOXKYIO HU Ha UTO B COBpE-
MEHHOM opunyeckon mutepatype. Ho BaXKHO OTMETUTB, YTO 3TO MOKA JMLIb TEOPUsl, B
OCHOBaHMM KOTOPOIi JIe>KAaT HECKOJIBKO MPEMNOIOKEHI, pa3BUBaeMble U 3allMIIAeMble
ABTOPOM B TIOCJIE/IHUE HECKOJIBKO JIeT.* ABTOp HE CUMTAET, UTO €ro TE3KChI SBIISIOTCS He-
OCIMOPUMbIMH, HAMPOTUB, OH UX (DOPMYJIMPYET TaKKUM 00Pa30M, YTOObI CIPOBOLMPOBATh
YUTATEJISI HA Pa3MBILIEHNE W TPUTJIACUTh K BO3MOXKHOM JucKyccuu. OfHaKo BbIBUrac-
mble JI. Kanepom apryMeHTbl KaxKyTCsl BIIOJIHE OOOCHOBAHHBIMU: Y HUX €CTb HEOOXO/IU-
Moe (pusiocockoe OCHOBaHUE, NEPEXOf] OT OJHOIO BBIBOJA K IPYTOMY COOTBETCTBYET
o0L1IeMy XOy PacCy>KeHMsl, apryMeHTalus ocjefoBaTesbHa U corjacoBaHa. Bee aTo
TOBOPUT O TOM, YTO Mepej] HAMU MYCTh €1le He KOHLENMsI, HO y>Ke IOCTaTOYHO pa3BUTAast
Teopusi (HAOop 0OOCHOBAHHBIX MPENOJIOXKEHUI), KOTOPAsl BIIOJHE MOXKET ObITh MpeaMe-
TOM 00Cy>KfieHus1. Ee MOXKHO 00Cy>K/IaTh JasKe HECMOTPS! Ha TO, UTO OT/IENIbHbIE BHIBOJIbI
Y apryMeHTbl aBTOpa KaxKyTcCsl elle He /IO KOHLA NpopaboTaHHbIMU, a OOLasi KapThHA
TEOpUM HECKOJIbKO pa3mbIToil. Ho ecim HacTpouts (okyc, To Teopus JI. Kanepa oka-
3bIBAETCS MPOCTOM M 3JIETaHTHOM, IJle OPraHMYHO MEeperIeTaloTCsl Takue, Ka3anoch Obl,
HECOBMECTUMbIE (PUI0CO(CKHUE TeUEHUs], KaK peann3M, KOHUENTYaIU3M U HOMUHAIIU3M,
KOTOpbIE, HE IPOTUBOPEYa, a IONOJIHSIS M TIOAKPEIUISs APYT ApYra, 06pa3ytoT UHTEPeCHOe
9KJIEKTUYHOE EIMHCTBO.

OcHoBHBIE NOJIOXKEHUS

PaccMOTpUM OCHOBHBIE MOJIOSKEHHsI TPABOBOT'O OHTOJIOrMYecKkoro uaeanu3ma J1. Ka-
Jiepa, HEKOTOpbIe M3 KOTOPbIX aBTOp pa3BMBaeT B cTaThe «OciabieHHasi peaJbHOCTh
npaBa». B OCHOBaHMM €ro TEOpUH JIeXKaT /IBa MPEJNOJIOKEHNST MO3UTUBHOTO M HEraTHB-
HOTO XapakTepa COOTBETCTBEHHO. HauHeM ¢ HEraTMBHOrO Te3HcCa, KOTOPbIA 3aHUMAET
LIEHTPAJIbHOE MECTO B Pa3BMBAEMOM aBTOPOM MOJiXofie. Boubliiasi yacTh aHAIM3UPYeMOi
CTaThbU HaMpaBjieHa Ha ONPOBEP>KEHNE apIyMEHTOB (MPEUMYILECTBEHHO aMEPUKAHCKOTO)
MPABOBOI'0 peajiM3Ma, BHICTYMAIOIIEr0 CBOEr0 Poja aHTUTE30i TEOPUM HEMELKOIO Mpa-
BoBefa. [10aToMy npejcTaBIsieTCs MOJIe3HbIM KPATKO 0OOPUCOBATH OOBEKT €ro KPUTHKH.

*Kéhler L. The Attenuated Reality of Law // Law and Realism / ed. André Ferreira Leite de Paula &
Andrés Santacoloma Santacoloma. Stuttgart: Franz Steiner Verlag, 2021. — Pp. 23-42.

“Cwm.: Kihler L. Weder Idealismus noch Naturalismus: Zum Anliegen einer Idealitétstheorie des Rechts
/I ARSP Archiv fiir Rechts- und Sozialphilosophie. 2021. Vol. 107. No. 3. — P. 392-416; Kéhler L. The
Attenuated Reality of Law // Law and Realism / ed. André Ferreira Leite de Paula & Andrés Santacoloma
Santacoloma. Stuttgart: Franz Steiner Verlag, 2021. — Pp. 23-42.
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[TpaBoBOIi peanmu3M, Kak U3BECTHO, OCHOBAH Ha MPEJICTABIEHUU O TOM, YTO MPABO MO
00JIbLIEN YACTU €CTh PE3YJIbTAT JIEATEILHOCTH CY/I€i, OCHOBBIBAIOLMX CBOE PELLIEHUE HE
TOJILKO Ha CJIO>KMBLLIENCS] NPELEIEHTHOM Cy/IeOHOI MPAKTUKE, HO U HA aHAJIM3€ COLUAIIb-
HOI'O KOHTEKCTA T€X WJIM MHBIX MPABOBLIX AEVCTBUI. Takoi aHaM3 CO CTOPOHBI CyAei
Npy MPUHATUA UMUA PELIEHUI B CBOKO OYEpEe/lb CO3/1aBaJl HOBbIE MPEUEEHThl U B 3TOM
Ka4yeCTBE MOI' paCCMATPUBATLCS KaK TO, YTO CO3/Ia€T NPABO HEMOCPEJACTBEHHO B CaMOM
dakre ero npumeHeHusi. B HanbosabLIel cTeneHn NoJ0OHbIN MOAX0/ ObL CBOMCTBEHEH
NPEACTaBUTENSIM aMEPUKAHCKOro MpaBoBoro peanusma. M aro He cinyyvaitHo. B nepBoit
noJyioBuHe XX B. aMEPUKAHCKUI MPABOBOI peajn3M BO MHOIOM OCHOBBIBAJICSI HA UIESX
dunocodun nparmaTuMa, K NpeCTaBUTENSIM KOTOPOrO OTHOCSITCSI TaKUE aMepUKaH-
ckue ¢punocodsl, kak Y. [Tupc, Y. Ixedimc, k. [Ipton. st atoro gpunocodekoro Ha-
NPABJICHUS] XapaKTEPHbI HEIOBEPHE K YUCTO CHEKYJISITUBHOM , TEOPETUYECKOIA JIESTETbHO-
CTU, OTOPBAHHOI OT NMPAKTUKHU, CTPEMIIEHNE 00paTUTh (puocouto K peaabHON >KU3HH,
ClieNaTh €€ CPEACTBOM JIJIsl PELLIEHNS] COUMANIbHBIX MPOOJieM. DTa TOUKa 3pEHUsI OCOOEHHO
XapakTepHa /i KJaccukKa aMepMKaHCKoro nparmatusma [Ixk. [Ibtou, KOTOpbIid cuuTai,
YTO a0CTPaKTHBIE, YUCTO YMO3PUTENbHbIE MOCTPOEHUS (pusiocoduu, 1ake eciii OHU BHY-
TPEHHE COTJIACOBAHbI, HE UMEIOT HUKAKOro 3HaveHus.” Onpapnanue puiocodckux Teo-
pUil JOJKHO JieXKaTh B OOJACTH MPUKJIAIHBIX T'YMaHUTAPHbIX HAYK BPOJIE COLUMOJIOTUM,
TEOPUU MOJUTUKU UM NEJAroruku. ToNMbKO B TOM CJy4ae, eciii pa3paboTaHHble (PUIIO-
coueit noaxofbl, BOCIPUHSIThHIE B METOAOJIOTUU NPUKJIAHbIX HAYK , HAXO/IST ONpaBaHue
B IPAKTUYECKOM JIEATEIILHOCTH, (PUIIOCO(PCKUE TEOPUHM MOKHO CUUTATH B ONPEEIEHHON
CTENEHU UCTUHHBIMU, I7Ieé ICTUHHOCTb MOHUMAETCS! KaK COTJIACOBAHHOCTh C ONpEJesIeH-
HbIM THUIIOM COUMABHON JIeITeNbHOCTU. PUIIOCO(pUS K€ BO BCEX CBOMX MPOSIBJICHUSX
Y pa3HOOOpa3HbIX MHTEPECAX JI0JKHA PYKOBOJCTBOBATHCS HE allPUOPHBIMU MOHATUSIMH,
HarnpuMep O MPUPOJIE YEJIOBEKA UM O CYLIHOCTH COUMANIBbHBIX MHCTUTYTOB, HO OTTAJIKU-
BaThCs OT NPAKTUKU F'YMaHUTAPHBIX UCCIIEJOBAaHUI KOHKPETHO JIEATEIbHOCTH YeJI0BEKa
Y PA3JIMYHbIX COLMAIILHBIX TPYIIIL.

AMepHKaHCK1e NPABOBbIE PEAIMCTHI NOJIArav, YTO 3TO B PABHOM CTENEHU I0JIXKHO OT-
HOCUTBCS U K TEOPETUYECKOI FOPUCTIPY/IEHLIMU, KOTOPAsi 3a4aCTYH0 OTPbIBAETCS OT XKU3HM.
[To ux MHEHHIO, 17151 TOrO YTOOBI MOHATH CYIIHOCTh MpaBa, Hy>KHO OOPAaTUThCS HE K a0-
CTPaKTHBIM TEOPUSIM, a K PEAJIbHOI CY/IEOHOI MPAKTUKE U PeaibHbIM CY/I€OHbIM MPOLEC-
cam. OTcrofa NpaBo MOHMMAETCS KaK Pe3yJIbTaT JIesITebHOCTHU cyiel. [Ipruuem coBepiieH-
HO B J1yXxe (hunocouy aMepruKaHCKOro MparMaTu3Ma, OHA CUMTAIOT, UTO JIJ1s1 HaJjIexKallen
NPAKTUKUA NMPABOIMPUMEHEHHUS] FOPUCTY B OOJbILIEN CTENEHU CIIEIyEeT 3HATh COUMOJIOTHUIO U
TNICUXOJIOTHIO,, HE>KEJIW UCCIIe[JOBaHUs B 001acTu puiiocoduu npaBa, OpUEHTUPOBAHHbIE HA
aHaym3 cnel UK MPaBOBbIX MHCTUTYTOB U MPABOBBIX MOHSITHI.®

He yrayOasiicb B fieTanyM OTCTAaMBAaEMOil NPABOBbIM PEAIM3MOM MO3ULUU (IO 3TO-
My MOBOJy €CTb JAEWCTBUTENBbHO (PYH/IAMEHTAJbHbIE MCCIIEIOBAHMS, 3aCIIy>KUBAOLLIME
CEpbe3HOr0 BHMMAaHUS'), OOpaTUMCSl JIMIIb K OJHOMY Te3HCY, KOTOPbIIl MMEeT Hero-
CPEJICTBEHHOE OTHOILEHUE K o0cyxKaaemon teme. [IpaBoBble peanucTbl ObIIM TTyOO0KO

3Cm.: The Philosophy of John Dewey / ed. John J. McDermott. Chicago and London: University of
Chicago Press, 1981.

°Cm.: Orniesnes B.B., Cyposies B.A. Anaymmnueckast (pustocodust npasa I'.JI.A. XapTa u mpaBoBoii
peamusm // Ornesnes B.B., CyposueB B.A. Ananutuueckasi ¢punocousi npapa: HOPUAUYECKUI S3bIK U
peueBblie akTbl. M.: Kanon+, 2023. C. 121-122.

’Cwm., Hanp.: Tonkos [1.E. [TpaBoBoii peasn3m: aMepuKaHCKOe U CKaHIMHABCKOe HanpaBieHusi. M.: U3j-
BO «lOpmuruncpopm», 2021; Tonkos E.H., Tonkos [1.E. I[IpaBosoii peanusm. CII6.: Anereiis, 2022.
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yOek/IeHbl B TOM, YTO MPABO CJEAYyeT U3yyaThb C MOMOLLIO HAyYHON METO/0JIO0TMH, Npe-
>KJIe BCETro, C MOMOLLLIO METOJIOB €CTECTBEHHbIX HayK. [171s 9TOro Hajlo YeTKO pa3anyaTh
NpaBo, KAKOBO OHO eCMb, U TPaBO, KAKOBbIM OHO 00.14CHO Obimb. A TIOCKOJIBKY MpPaBo,
110 MHEHHUIO MPABOBBIX PEAJIMCTOB, HEBO3MOXKHO MOHSThH BHE U MOMUMO €ro MPUMEHEHUs],
3HAYUT, Cywecmayem TONbKO JICTBYOLIEe MpaBo. B To Bpems Kak doacHoe npaBo (Ka-
KM OHO JIOJKHO ObITh), HE UMEIoLee MPaKTUYEeCKOro 3HaYeH!sl, UHTEpeca He MpejiCcTaB-
asieT. Ho yToObl MpaBo MOXKHO ObLIO TPAaKTOBATh B AyXe IMIUPUUYECKUX HAYK, HAJI0 JUOO0
HOJIHOCTBIO M30aBUTHCSI OT HEMPABOBbIX MOHATUI (MOPANbHbBIX, ICTETUYECKUX U MPOY.),
700 NPeBpaTUTh (WJIM MEPEBECTH) MX B SMIMPUIECKH MPOBepsieMble TepMuHbL.® IMeHHO
3TOT Te3uC npaBoBoro peanusma JI. Kanep ctpemuTcst ocnoputk, YToObI 3aTEM MOCTPOUTD
CBOIO TEOPHUIO.

B xpurtuke npasoBoro peanusma JI. Kanep 3aHumMaeT, no cyTu, IIATOHUCTCKYO MO3U-
LMI0, NPU3HaBasi MPAaBO a0CTPAKTHBIM OOBEKTOM, KOTOPbII HE MMEET MPOCTPAHCTBEHHO-
BPEMEHHbIX XapAKTEPUCTHK, & 3HAUUT, HE MOKET ObITh HY (PU3MYECKUM, HU MEHTAJIbHBIM.
N xots amMnupuyeckue akTbl MOTYT MOATBEPXK/ATH, UTO MPABO Oelicmayent, HO UX Ofi-
HUX SIBHO HEJIOCTATOYHO, YTOObI OOBSICHUTL U OOOCHOBATh €ro peanbHocTb. 160 H1 Ma-
TepUabHOE BOIUIOLIEHME 3aKOHOB (TEKCTyallbHas (popma), HU MPOLEAypa UX NPUHSATUS
(mpouecc 06CcyKAeH!s 3aKOHOMPOEKTOB), HA UX NPUMEHEHWE Ha MPAKTHUKE, HU Jlaxke UX
IOpUInYeCcKas IeMCTBUTENLHOCTD (BaJIMHOCTh M MMIUIEMEHTUPOBAHHOCTb B JIEHCTBYIO-
111e€ NPaBO) HE MOT'YT CUUTATBCS HAJIEXKHBIMU KPUTEPUSIMU,, TTIO3BOJISIFOLLIMMU YTBEPK/ATh,
4TO 1paBo cyuecTByeT.” [IOMUMO 3THUX IMIUPUIECKUX (PAKTOB, CUNTACT HEMELKHI Mpa-
BOBE]I, HY>KHbI €11]e TaKUe HOPMAaTUBHbIE OCHOBAHUS!, KAK HOPMbI, IPUUYMHbBI U JIPyTHUe Jie-
MEHTBI 00.1cH020."° OHU He 3aBUCSIT OT BPEMEHU U MIPOCTPAHCTBA, & TIOTOMY SMIUpUYe-
CKUMU (paKTaMu He SIBJISIOTCSl. B cuily cBoeil BCEOOLHOCTH HOPMATMBHbIE OCHOBAHUS
ClIelyeT TPAKTOBaTh KaK «HJeabHble OHTOJOIMYECKHE CYILHOCTH, CYLLIECTBEHHO OTJIU-
Yalolmecs: OT AMNUPUIecKuX akToB».'"" Ho 06 aToM no3pHee.

OO6bsicHeHHe peasibHOCTH MPaBa C MOMOILLBI0 HOPMOTBOPYECTBA UM C TIOMOLLBIO JIes-
TEJIbHOCTH 3aKOHOJIATENIbHOIO OpraHa TOXe He TNMPEJICTABISETCS Y/IOBJIETBOPUTEIbHBIM.
XO0Ts M1 HOPMOTBOPYECTBO, 1 JIESITENILHOCTh ApJIaMEHTa MOT'YT pacCMaTpUBAThCS B Kaye-
CTBE IMIUPUYECKUX (PAKTOB, HEOOXOMMBIX /IJIs1 CO3/IaHMSI HOPM, U BOCIIPUHUMATBCS KaK
OCHOBAaHME PEaIbHOCTH MPaBa, HO HA TO, HU IPYTO€ HE MO3BOJISIET OTBETUTD, HAPUMED, HA
BOIPOC, a MOYEMY HOPMBbI MpaBa MPOJIO/IKAIOT CYLLECTBOBATD MOC/IE BBECHUS UX B CUJTY.
JI. Kanep cuutaer, 4To 3TO CBSI3aHO MPEKJIE BCErO C TEM, YTO CYLIECTBOBAaHME HOPM BHeE-

8Cwm.: Christie G., Martin P. Jurisprudence: Text and Readings on the Philosophy of Law. Third Edition.
Saint Paul, MN: Thomson/West, 2007. P. 642-644.

°3nech creiyeT 0co60 noguepkHyTh, uro JI. Kanep B cBoeil Teopuu He pasjinMyaeT peajbHOCTb U
CylIECTBOBaHMe Mpasa. [IJisi HEro ecliM HEe4YTO peajbHO, TO OHO CYIIECTBYET, U HA0OOPOT, €Cii HEe4TO
CyILIECTBYET, TO OHO peajbHO. HacKosbKO Takasi MO3WLMS ONpaBfaHa, pelarh uutaresro. Hampumep,
CKa30uYHble OOBEKThI (CAMOrU-CKOPOXO/bl, KOBEP-CAMOJIET, FOBOPSILME >KUBOTHbIE W T.I.), KOHEUHO,
HepeasibHbl, HO KaK 32JIeMEeHTbl CKa3Ku OHHM cyujecmeyrom B 0CO00M cMbiciie. VX cywecmasosanue
3amevaresibHo onmcan ['.JI.A. XapT: «Mbl 3HaeM, UTO JTFOJIOCNIOB (0rges) He CYIIECTBYET, HO pacCcKa3umK
JI7Isl HAILIErO pa3BJievYeHUs: IPUMEHsIeT 0cob0e ynoTpedJieHre CIOB, KOTOPOE Mbl MOXKEM HA3BaTh Pa3roBO-
POM, Kak ecau 6bt onu Obl» . — LT, mo: Xapt I'JI.A. Ckaska noruka // Xapt I'JI.A. ®unococus n 1361k
npasa / oy o6ui. pea. B.B. Ornesnesa, B.A. Cyposuesa. M.: Kanon+, 2017. C. 84.

1°Cwm.: Kanep J1. 3HaueHne HOPMATUBHBIX OCHOBAHMIT /1715 (POPMUPOBAHUSI TPABOBBIX MOHSITHIA // Tpy/bI
WucruryTa rocynapersa u npasa Poccniickoit akagemnn Hayk. 2020. Ne 3(15). — C. 62-91.

"Kanep JI. HopMaTHBHOCTB MO-TIpesKHEMY BaskHA: OTBET onroHeHTaM // Tpypl THCTHTYTa rocyiapcTBa
u ipaBa Poccwuiickoit akaemun Hayk. 2020. Ne 6(15). C. 140.
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BpeMeHHO. OHO He MOJYIAeTCsl ONKUCAHUIO B TEMIIOPATIbHBIX TEPMUHAX , KOO HOPMa, OffHAXK-
Jibl BO3HUKHYB, OCTA€TCSl PeaabHOU U Cyujecmeayoujeli 1a>ke eciiv OHa OTMEHEHA UJTA yCTa-
pena, a noroMy He npumensieTcs. Hopma octaeTcst TakoBoii 6rarofapsi cBoeil uieaabHON
npupoyie. 1 3peck Mbl NOAX0IMM KO BTOpPOMY (1o3uTuBHOMY) Te3ucy JI. Kanepa o Tom, uto
NPaBO SIBJISIETCS] OHTOJIOTMYECKU UJIeaIbHbIM OOBEKTOM, IOTOMY €ro peajbHOCThb HEeJlb3s1
OMKCaTh C MOMOILBIO AMIUPUYECKON TEPMUHOJIOTUM.

OcnapuBaHie SMINUPUYECKON PEabHOCTH MpaBa, He OTPULasi IPU 3TOM HEOOXOJMMO-
CTH ONpEJENICHHbIX 3MIMPUYECKUX (PAKTOB JUIsl €r0 peaslbHOCTU, NPUBOAUT HEMELKOTO
NpaBoOBe/ia K BbIBOJY, UTO MPABO SIBJISIETCSI OHTOJIOTMYECKM MJealbHON cylHocThio. Ho
KaK 3Ty cyuHocTb pacnosHarb? Oteet JI. Kanepa coctouT B TOM, UTO Takasi CyLIHOCTb,
BO-TIEPBbIX, JJOJLKHA 00J1a/1aTh MPONO3ULMOHATILHBIM COfIep>KaHueM U, BO-BTOPbIX, ObITh
HemaTepuasbHOi. HauHeM ¢ Mpomno3uumoHanbHOro copiepkKaHusi. Takum copep>kaHuem
001aJlatoT YKCIIa, LBETa, pacckasbl U Ipyrue ujeasbHble 00bEKTbI, KOTOPbIE aBTOP B IyXe
[TnaTona Ha3bIBaeT «uaesiMu». K HUM OTHOCSITCS U HOPMBI IIpaBa, KOTOPbIE, MOJI0OHO YKC-
JlaM WM paccKaszam, o0J1aJjatoT onpefiesIieHHbIM MPONO3ULMOHAIBHBIM COfIEp>KAHUEM, Bbl-
Pa’keHHbIM HOPMOTBOPYECKUM aKTOM WJIM APYTMMU JIMHTBUCTUYECKUMU cpefcTBamu. Of1-
HAK/Ibl CO3/IaHHbIE HOPMBbI CYLLECTBYIOT, MOJJOOHO YKCIIaM, HE3aBUCUMO OT KaKOro-jambo
KOHKPETHOT'O BbICKA3bIBaHUsl, 1, CJIE[J0OBATEILHO, SIBIISFOTCS] OHTOJIOMMYECKU WI€AIbHBIMU.
Kak ¥ yncna, HopMbI paBa CyLIECTBYIOT BHE BPEMEHM U MPOCTPAHCTBA, U 3a Mpejiea-
MM 4eJIOBEYECKOT0 MBIIUICHUS] U BocTipusiTust: «FeaqbHOCTh TpaBa 3aKJIr04aeTcsi B TOM,
YTO B OTJIMYME OT MATEPUANIbHBIX OOBEKTOB MPABO HE MUMEET MPOCTPAHCTBEHHO-BPEMEH-
HBIX XapaKTepUCTUK U HE TIOIBEPKEHO (PU3NUECKOil MPUIMHHOCTH».'? B aToM Bompoce JI.
Kanep pazpensier ckopee ppereaHckyro NO3uLMIO, YHOA00J1sisl CBOM UlealIbHbIe OObEKThI
ToMy, yTO [". ®pere Ha3bIBaNl «MBICISIMUA» , KOTOPbIE HE SIBJISIFOTCSI HU BEILIaMK BHELLIHETO
MHpa, HU mpeficTaBieHusiMu. Criefytolliee pasmbiisieHue I'. dpere oObsCHIET NO3ULUIO
HeMeLKOoro npasoBefia: «Tak, HampuMep, MbICIIb, KOTOPYIO Mbl BbICKa3bIBa€M B TEOpEMe
[Tucparopa, UCTHHHA BHE BCSIKOTO BPEMEHU U HE 3aBUCHUT OT TOTr0, CUUTAET JIM KTO-HUOY/Ib
ee uctuHHoi. OHa He TpebyeT HocuTens. OHa He cTala UCTMHHOM TOJBKO MOCTIe TOro, Kak
Obula OTKpbITA... POPMYIMPYsl U OO/lyMbIBasi MbICIIb, Mbl €€ HE CO3[]aéM, a BCTYIAEM C
Hell, CyLIeCTBOBABILEN y>Ke /IO 3TOro, B HEKOE OTHOLIEHHE, KOTOPOE OTIUYHO OT OTHOLLIE-
HUSI 3pUTEJILHOTO BOCIIPUSITUS M OT OTHOILICHUST O0JIa/IaHusl TIpeficTaBIeHueM» .

Marepuajibl U METOBI
B crarbe mcnonb3oBaHa CTaThss M TPY/bl BBIIAIOIIETOCS HEMEUKOrO TeopeThKa
npaBa Jlopenua Kanepa, a Takke vHasi Hay4Hasi quTepaTypa no npobieMaMm Teopuu u
¢unococuu npasa. B cratbe MCNOIB30BaHbI MeNOObL UCCACO0BAHUA XAPAKTEPHbBIE JIJISI
aHAJIMTUYECKON (puocodur nMpasa, B TOM YUCJIE CBSI3aHHbIE C MPUMEHEHNEM METOJ[OB
JIOTMYECKOrO ¥ JIMHIBUCTUYECKOrO aHa/IM3a.

Pe3yabTaThl McciienoBaHust
Hajio cka3aTh, 4TO Wjiest MPOTNO3UIIMOHAIILHOTO COfIeP>KaHMUsI — MbICITb OYEeHb MHTEpeC-
Hasi. VIMeHHO NpOono3uIMOHATILHOE COofiepyKaHue, BepHee o0sajjaHue uM, no MHeHuto JI.
Kanepa, deqaem o0BEKT OHTONOrMYECKHU UiCAIbHBIM. DTO €r0 UMMaHEHTHOE CBOKCTBO,

PIur. mo: Kidhler L. Weder Idealismus noch Naturalismus: Zum Anliegen einer Idealititstheorie des
Rechts // ARSP Archiv fiir Rechts- und Sozialphilosophie. 2021. Vol. 107. No. 3. P. 395.

Bur. no: ®pere I'. Mpicab. Jlorimyeckoe uccienoanue // pere I'. Jlorrka u Jormdeckasi CeMaHTUKA
/ mop pex. 3.A. KysuueBoii. M.: Acniekt IIpecc, 2000. C. 335.
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HEYTO TAaKOE, YTO B HEM 3aJIOKEHO a priori. ApUOPHbBINA XapakTep COiep>KaHusl ujeallb-
HbIX OOBEKTOB HEMEUKHUI1 NPaBOBEJ] OOBSICHSIET TEM, UTO XOTSl 3TO COfIEP>KaHUE MOXKET
BbIpaXKaThCsl B ONPEJIEJEHHOM SI3bIKE, HO €ro MPONO3ULMOHAIbHAsS (DOPMa HE 3aBUCHUT OT
KOHKPETHOT'O $i3bIKa (PYCCKOro, HEMELKOro, aHTJIMIACKOr0), OHO MOXKET ObITh ccpopMy-
JIMPOBAHO U B IPYIrUX sA3blkax. KoHuenTyan3anyst HOpMbI IipaBa CPeICTBAMU €CTECTBEH-
HOT'O 513bIKa HE OKAa3bIBACT BJIMSIHUSI HA €€ MPOMO3ULMOHAIbHOE copiepxKaHue: «Hopmbl
MOT'YT ObITh C(OOPMYJIMPOBaHbI 6€3 MOTEPH CMbICIA B Pa3HbIX MECTaX, B Pa3HOE BpeMsl U
pa3HbIMU COCOOAMU, HE U3MEHSISl IPU ITOM CBOEI'0 COfIEP>KaHMsl. XOTs UX BOIUIOILEHUE
OTIIMYAETCS, XOTs Obl MOTOMY, UTO KaKjlasi U3 HUX MMEET CBOE MECTOIOJIOXKEHHUE, 3TO
HE OTHOCHUTCS K BbIPAXKEHHOMY B HUX cMbIcily. [Ipu npaBusibHO (pOpMYIMPOBKE UX CO-
fiepkaHue OyaeT ICHTUYHBIM, HE3aBUCHMO OT MX MHIMBHIY JITbHOT'O POMCXOKICHUS» .
Hanpumep, npepnoxenue «Bce 00s13aHbl MIATUTh HATIOTHW», HA KAKOM Obl S13bIKE OHO HU
¢popMypoBanoch, ero Npono3MLMOHAILHOE cofiepxkKanue OyaeT oqrHakoBbiM. Ho Mox-
HO NPeJICTABUTh TAKOW NMPUMUTHUBHBINA $I3bIK, B KOTOPOM NPOCTO HET CJIOBA «HAJIOTM»,
HO €CTb CEeMaHTHYEeCKM PaBHO3HAYHOE CJIOBO «JeHbI'M». M Torjma mporno3unmoHabHOe
Cofiep>KaHhe MOXKET OTJIMYAThCs, BEpHEe, 3TO OYyAyT /IBa Pa3HbIX MPONO3ULUOHATBHBIX
COfIep>KaHusl, XOTsl M OJIM3KMX MO CMbICTy. Bee ieno B ToM, 4To npono3uiyu, Bbpaxkato-
1IM€ OHTOJIOTMYECKU UJiealIbHbIe OOBEKThI, CAMU SIBJISIFOTCS] AOCTPAKTHBIMUA OOBEKTAMMU.
CrnepnoBarenbHO, KAKMMU Obl cpeficTBaMK (JIMHIBUCTUYECKUMU UM HOPMATHUBHBIMU) MPO-
MO3ULMOHAILHOE COfIEPXKaHUE HOPMbI HM BbIPAXKAJIOCh, OHO HE UMEET SMIUPUYECKOro
U3MEpEHHUsI.

3neck nosuuuto JI. Kanepa cnenyer yrounutb. MHe KaxkeTcsi, YTO HECMOTPS Ha CBOM
BHEBPEMEHHbII1 1 BHEMPOCTPAHCTBEHHbIN XapakTep, OHTOJOIMYECKU MjlealbHble 00beK-
ThI BCE XK€ HYXKJIAlOTCsl B Hocumese (cioBamu Ppere), NOCKONBKY UX MEATbHOE CYllle-
CTBOBaHME 00YCIIOBJIEHO TEM, YTO UX MOXKHO MOMBICIIUTb (HEeKNO NX MOKET NOMBICIIUTB).
Wnest npono3uiyoHaNbHOIO COJIEP>KaHUsl, KaK IMPEICTaBISeTCs, 3TO JIMILb TOATBEPXK-
naet. HeBO3MOXKHO MOMBICIIUTL OOBEKTbI, KOTOPbIE HE 00IAIalOT TAKUM COAEPXKAHUEM.
Ho 3peck Bo3HMKaeT pyrasi npobJemMa, Kak >Ke TOrja OTIMYUTh MaTepUalbHble 00 EKThI
OT WJIeaJIbHbIX, @ KOHKPETHbIE OT a0CTPaKTHBIX. Beb 1 Te, u ipyrue o6a1aroT Npono3u-
MOHANBHBIM cofiep>KaHueM. J1. Kanep BbIXOUT 13 3TOro 3aTpy/IHEHHS,, C OfIHOM CTOPOHBI,
yTBEpXK/asi, YTO OHTOJOIMYECKH UflealbHbIe 0ObEKTbI I0JI>KHbI ObITh HEMATEPUATTbLHBIMU,
a C Ipyroil CTOpOHbI, IONMYyCKasi, YTO TaKue OOBEKThI MOT'YT ObITh KaK aOCTPAKTHBIMU,
TaK U KOHKPETHbIMU; TEM CaMbIM HECKOJIbKO OTAAJISISICh OT MIIATOHM3MA U TPUOINXKAsICh
K MIMMaHEHTHOMY (YMepeHHOMY) peanm3my.'> Ho aTo yxKe npeMeT OTeIbHOr0 KCCIIeNIo-
BaHUSI.

Kax ormeuanocs Bbiute, JI. Kanep cuuraer, yTo MOMUMO HAJIMYUSI Y OHTOJIOrMYe-
CKU UJICJIbHBIX CYILHOCTEM (Harnpumep, HOpM NpaBa) MPONO3ULMOHATIBHOTO COfIEpyKaHusl,
ellle OJHUM X HEOOXOMMbIM MPU3HAKOM JI0JKEH ObITh HeMaTepHualibHblil XapakTep. He-

“ur. mo: Kihler L. Weder Idealismus noch Naturalismus: Zum Anliegen einer Idealititstheorie des
Rechts. P. 398.

"Meracduzuueckass nosuiust JI. Kanepa B Bompocax CyiecTBOBaHHsI aOCTPAKTHBIX OOBEKTOB,
HanmpuMep, HOpPM TMpaBa, HANOMUWHAET WMMAHEHTHBIN (WM YMEPEHHBI) peann3M — pa3HOBUHOCTH
TUIATOHU3MA, CYTh KOTOPOTO COCTOUT B TOM, YTO aOCTPaKTHbIE OOBEKTHI JIEHCTBUTENLHO CYIIECTBYIOT U
YTO OHM HE3aBMCHMbI OT HAC M HAIIETO MBIIIICHNS; HO MIMMAHEHTHBIH PEaM3M YTBEPXKAAET (M1 B 9TOM
€ro OTJMYMe OT TUIATOHM3MA), UTO 3TU OOBEKThI CYIECTBYIOT B uznueckom mupe. CMm.: Balaguer M.
Platonism in Metaphysics // The Stanford Encyclopedia of Philosophy / ed. Edward N. Zalta. 2016. URL:
https://plato.stanford.edu/archives/spr2016/entries/platonism/ (12.04.2023).
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CMOTpsI Ha TO, UTO cofiepyKallieecsl B HOpMe yKaszaHue Ha Tpebyemoe JieficTBUe Hemare-
pUANLHO, ¥ IOITOMY HE SIBJISIETCS (PU3NYECKUM (3MIUPUYECKUM), (POPMYJIMPOBKA 3TOTO
yKa3aHusl Bce e MaTepuanbHa (TeKCT 3akoHa). Ho 3To He Tak BaxkHO. BaxkHo nuiub 3Ha-
YeHMe CJIOB, 3a(pUKCUPOBAHHBIX C MOMOLIBIO MATEPUANIBHBIX CPEAICTB. 3HAUEHUE 3aKJTIO-
YEHO B MPONO3ULMOHAILHOM COJIEP>KAHNH, @ HE B MaT€PUaJIbHBIX CPEACTBAM, C TOMOLIbIO
KOTOPBIX OHO BbIpaxkeHo. Takue HopMaTHBHbIE (peHOMEHbI, KaK MpaBa U 00S13aHHOCTH,
ClleflyeT pacCMaTpUBaTh, KAK «OHTOJIOTMYECKHU UJI€aJIbHbIe» B TOM CMbICJIE, YTO 3TO MO-
3BOJISIET JIyyllle NIepefjaTh MbICIIb 00 UX CYIIECTBOBAHUM MOJIOOHO uiesM. VX oHTOJ0r!U-
yeckasi UAeajJbHOCTb OTIMYAETCS] OT HOPMATUBHOM WIEATLHOCTH TEM, YTO MOCTOSHCTBO
HOPMBbI HE 3aBUCHUT OT ee (DaKTUUECKOro cofiep>KaHus. Benpb axe HecnipaBeuBble (aMo-
palibHbIe) UM BOOOPakaeMble HOPMbI Oy/1yT OHTOJIOIMYECKH UflealbHbIMU, TOTOMY YTO
OHM CTOJIb € HeMaTepHasibHbl, KaK U CIPABE/JIMBbIE WM peallbHble HOPMBbI, U TaK e
00J1a/1al0T NPONO3ULMOHANILHBIM cofiep>kanueM. CriefioBaTesbHO, MpaBa U 00sI3aHHOCTHU
00J1a/1a10T NPONO3ULMOHAIILHBIM, HEMATEPUAIbHBIM, a 3HAYUT, OHTOJOIMYECKH Hjleallb-
HbIM COJIEP>KaHUEM.

3aknodenue

BbITH OHTOJIOrMYECKH WIEaTIbHBIM MPOCTO O3HAYAET, YTO CYLIHOCTb OOJIajIaeT onpe-
JIEJIEHHBbIM NPONO3ALMOHAIIBHBIM COAEPKaHUEM, U OHa HeMarepuaibHa. Ho mpeanbHbii
XapakTep NpaBa U COMyTCTBYIOLIAs €My HEJOCTATOYHAS] SMIMPUAYECKAs JOCTYHOCTb, 110
MHenuto JI. Kanepa, He sSBISIOTCS HEIOCTATKaMU, KOTOPbIE MOXKHO NOMNBITATHCS TPEOJIO-
JIETB C MIOMOLIBIO MO3UTUBUCTCKUX WM HATYPAIMCTUYECKUX Teopuii. HanpoTus, aTn He-
JIOCTaTKXA 000paYMBarOTCs MPEUMYILECTBAMU, O€3 KOTOPBIX MPaBO HE MOIJIO Obl BBINOJI-
HATBH CBOM (pyHKIK. M ecnm Obl MX He ObLIO, TO CIEIOBANIO Obl MX MOXKeNaTh.'® [loaTomy
ISl TIPU3HAHUSI CYLIHOCTU OHTOJIOTMYECKU MfIealbHOI TpedyeTcs Tak mano. [IpaBosoit
OHTOJIOTMYECKUI WJIEATIU3M MPEATIONAraeT JIMIIb OCIa0IeHHY0 (DOPMY PEAIbHOCTH, MO0
mo0ast HopMa, YTOObI ObITh OCMBICIIEHHON U 3aTeM c(OPMYJIMPOBAHHOM, HYXKJAeTCs B
3TOI OHTOJIOTMYECKU WEAIBHOW PEAJIbHOCTU. A 3HAYUT, PEAJIbHOCTh MPaBa HE MOKET
OBbITb AMIMPUYECKOIA.

MOo>kHO, KOHEYHO, OTKa3aThCs IPU3HABATH OHTOJIOTMYECKH HJIEANIbHBIE CYLIHOCTH, HO
9TO OyJEeT O3HayaThb NMPU3HATH MX CYLIECTBOBAHME, U TOINA YK€ HEnb3sl OyleT yTBep-
>KAATh, YTO UX HET, a 3HAYUT HAJO COIJIACUTHCS, YTO OHU eCmb. DTy NapajloKCaIbHyIO
cutyauyio Y.B.O. Kyaiin MeTko Ha3Ban «6opopoi [lnatona» (Plato’s beard), T.e. «3any-
TaHHOM JOKTPUHOI, KOTOpasi UICTOPUYECKHU JI0Ka3aJla CBOIO XKECTKOCTD, YACTO MPUTYILISIS
ne3Bue 6puTBbl Okkama».!” Beixogom u3 aroit curyaium Y .B.O. Kyaiin Buen npusHaHue
TOr'0, YTO OHTOJIOTMS (PUBNYECKUX OOBEKTOB CYyTh MU(, MOTOMY YTO CUMTAI, UYTO «(PU-
3MYECKUE OOBEKTHI — 3TO MOCTYJIMPYEMbIE CYLIHOCTH, KOTOPBIE YIIPOILAIOT U 3aBEPLIAIOT
Hallle OMKMCaHKE TIOTOKA OMbITA, TAaK YK€ KaK BBE/IEHNE UPPALMOHAJIBHBIX YACEN YIIPOLAET
3aKOHbI apripmeTrKm».'* Ho fier1o jaske He B 9TOM, a B TOM, JIOJIKHBI JIU pa3HbIe BAPUAHThI
OOBSICHEHNSI PEANIbBHOCTH MJIM CYLIECTBOBAHMS IpaBa MPU3HABATHCS KOHKYPUPYIOLIMMU
WM B3aMMOMCKTIovaromMu. Kakercs, 4To HeT. DTO MPOCTO pa3HbIE OObSICHEHNS B CUITY

’Kihler L. Weder Idealismus noch Naturalismus: Zum Anliegen einer Idealititstheorie des Rechts.

P.416.

"Kyaitn Y .B.O. O Tom, uto ectb // Kyaitn ¥.B.O. C Touku 3peHust JOrMKU. 9 TOrMKo-priaocopcKux
ouepkos / mox o6m. pef. B.A. Cyposuesa. Tomck: M3n-Bo Towm. yH-Ta, 2003. C. 7.

8Tam xe. C. 22.
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CJIOKHOI'O XapakTepa OOBSICHIEMOr0 OOBLEKTa. TCOpI/Iﬂ OHTOJIOTUYECKON nacajabHOCTU
JI. Kanepa SABJISICTCS JIUIIb OHHOfI n3 Hux. Hackonbko oHa CIIPABJIACTCA C MOCTABJICHHbI-
MU 3a/la4aMi, CYIUTb YUTATEIIHO. Ho TO, YTO OHA IIbITACTCsA OTBETUTHb HA OHTOJOI'MYECKUE
BOMPOCHI ¥ MPOJIMTH CBET HAa IPpUPOAY MpaBa, COMHEHUI HE BbI3LIBAET.

Nudopmauys o puHaHCMPOBAHUH
HccnenoBanne BBINOIHEHO 3a CUET CPEAICTB rpanTa Poccuiickoro Hay4Horo ¢ponya Ne
18-78-1008211.

B.B. Ornesnes, ¢.+.1., bpemen ynusBepcurtetinin 3aH (pakyabTeTiHiH npodec-
copsl (bpemen, I'epmanus); Peceit Foiibim akanemusicbinbiy, Cioip punmanbiHbIH
¢unocoust xoHe KYKbIK WHCTUTYTHIHBIH XeTeKlli FbUIbIMUA KbI3MeTKepi (HoBo-
cUOUpCK, Peceir); ApucToTesib KoraMbIHbIH My leci (¥apioputanusi): KykbIK Kan
marbiHaja HaKThI? Jlopenn Kajtep KyKbIFbIHBIH OHTOJIOTMSUIBIK HA€AT TEOPHUSICHI.

Makasa TakbIpbIGIHBIH ©3CKTLIII HEMIC KYKBIK (hrtocodst Jlopeni Kanep/iis KYKbIK
OHTOJIOTMSUIBIK MICAITM3M TEOPUSICHIHBIH HETi31 epeKelIepit alllyMeH KIHe TY CIHIpYMeH
OaiiIaHbICTbI, OJIAP/bIH KeNbipeyJiepi OCbl HOMIp/E XKapUSJIAHFaH «KYKBIKTbIH QJICipereH
HIbIH/BIFbI» MAKAIACHIH/IA KEJTIpiareH. 3epTTey TaKbIPhIObI — OHTOJOTUSUILIK, TYPFbIIaH
ujeanyibl OOBLEKTINEP/iH TaOUFaThI, OJAP/IbIH MPONOPLMOHAIbI Ma3MYHbI MEH MaTepu-
aIIbIK, EMeC CHMAThl CUSIKTbI KaXETTi KacueTTepiHje KepiHeni. 2KyMbICTBIH MaKcaTbl
— HEMIC KYKBIK (DHIOCO(DBIHBIH TEOPHSICBIH OHBIH XKEKE SJIEMCHTTEPIH Taljay apKbUIbI
YCbIHY. 3epTTey/liH Heri3ri oficTepi-Tapuxu-puaocoPusbIK TaIgay >KoHE KOHTEKCTIK
UHTeprpeTanus. 3epTTey/liH >KaHAIbIFbI MbIHAJIA: aJlFalll PeT OpbIC TUIiHAE Ka3ipri 3aH,
SfleGUETIH/ICT] CIITCHEre YKCAMAITBIH KYKbIK IIBIH/bIFbIHBIH ©3iH/IIK TCOPUSICHI TaJljlaHa-
Abl. MakanaHbiH Herisri TyKbIpbiviapbl JI. Kanepiiis KYKBIKThIK OHTOJIOTUSUIBIK, Hiea-
JIN3M TEOPUSIChIHBIH, HET13T1 I9JIeNIEPiH KepceTy O0bIN TaObuIaJib.

Tipex c630ep: WbIHObIK, OOAMbBIC, KYKbIK OHMOAOUACHL, KYKbIK Memagpuaukacot,
NPONOSUYUANBIK, MASMYH, UOEANObL HLICAHOAD, 0ePEKCI3 HbICAHOAD , IMNUPUKAABIK (DaK-
miaep, KyKblk, Hopmaaapwl, J1. Kaaep.

V.V. Ogleznev, DSc in Philosophy, Professor of the Faculty of Law at University
of Bremen (Bremen, Germany); Leading Research Fellow, Institute of Philosophy
and Law of the Siberian Branch of the Russian Academy of Science (Novosibirsk,
Russia): In what sense is a law real? Lorenz Kihler’s theory of the ontological
ideality of law.

The relevance of topic concerns with the disclosure and explanation of the main
theses of the theory of the ontological ideality of law proposed by Lorenz Kihler,
German legal philosopher, some of which are presented in the article “The attenuated
reality of law” published in this issue. The subject of study is the nature of ontologically
ideal objects, which is manifested in their necessary properties such as propositional
content and immaterial character. The aim of work is to present the theory of German
legal philosopher through the analysis of its particular elements. The main methods are
historical-philosophical analysis and contextual interpretation. The novelty of research
lies in the fact that for the first time an original theory of reality of law, unlike anything
else in the contemporary legal literature, is analyzed in Russian. The main conclusions
consist in explication of the arguments of Kéhler’s theory of legal ontological idealism.

Keywords: reality, existence, ontology of law, legal realism, propositional content,
ideal entities, abstract objects, empirical facts, legal norms, L. Kéhler.
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YuebHVK NOAroTOBNEH B COOTBETCTBUM C YYEOHON NPOrpaMmoi no
AucumnnuHe «TpyaoBoe npaBo Pecnybnukn KasaxctaH» Ansa BbICLUMX
yueb6HbIX 3aBefieHnI. KHura cogepuT KntoueBble C/I0Ba 1 KOHTPOJbHbIE
BOMPOCHI [i/1A CAMOMPOBEPKM MO KaXKAoW rnaBe Kypca, Cricok pekoMeH-
AyeMmoli NnTepaTypbl, HOPMATUBHbIX MPABOBbIX 1 MEXAYHAPOAHbIX aKTOB,
pa3gesnbl y4ebHVIKa CONMPOBOXAAOTCA U3BNEYEHMAMMN U3 CyaebHOoI NpakK-
TUKM (06pasLoBble cyaebHble akThl). [Mo Kaxaon Teme NpuBoanTCA 0630p
ANCCePTaLMOHHbIX NCCNeAoBaHMN.

OTNIMYNTENbHON 0CO6EHHOCTBIO YUebHMKa ABASETCA WMPOKUIA KPYT TEM 1 UCMOJb3yeMbIX MaTepua-
NOB, aHaNM3 cyfebHON NPaKTUKN U AOKTPUHBI TPYLOBOIo NPaBa, a TakXkKe Hasimume CXeM 1 Tabnuu, KoTo-
pble NO3BONAT HArNALHO UIIOCTPUPOBATb OCHOBHbIE MOJIOXKEHUA Kypca.

HacTosulee n3gaHue npeacTaBiaeT MHTEPEC AfA CTYAEHTOB, MarkCTPAHTOB, JOKTOPAHTOB, HAYUYHO-
neJarormyeckmx paboTHMKOB, CNeLmannucToB B 06/1acTX Npaga 1 ynpasfieH1s NepCcoHanom, npodpeccmo-
HaNbHbIX COIO30B 1 BCEX, KTO MHTEpecyeTCcA TPYAOBbIM NMPaBOM.
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VICTIM BLAMING IN THE LIGHT OF STRAWSON'S
NATURALISTIC THEORY OF MORALITY

The relevance of the topic of this paper is due to the insuf-
ficient study of the influence of Strawson’s naturalistic theory
of morality on modern jurisprudence and philosophy of law.
This comprehensive paper explores Peter Strawson’s natura-
listic theory of morality, delving into the phenomena of victim
blaming and its ancient roots in mythological contexts. It be-
gins by assessing Strawson’s fundamental works, “Freedom
and Resentment” (1962) and “Social Morality and Individual
Ideal” (1961), elucidating how human emotional attitudes and
moral accountability underpin society’s moral fabric.

The subject of the study is to analyze the ways of using
moral argumentation and its boundaries in justifying the phe-

VV. HONCHAROV, nomena of victim blaming. The purpose of the work is to theo-
PhD in Law, Associate Professor, ~ retically examine the connection of victim blaming within
Department of Legal Theory modern societal attitudes to ancient mythologies, revealing a
and Philosophy of Law at profound enduring narrative thread. The novelty of the topic

Ivan Franko National University of  jg due to the lack of studies in the educational and scientific
Lviv (Lviv; Ukraine), ‘ literature on the specifics of the argumentation of victim blam-
e-mail: goncharlawyer@gmailcom 30 iy modern legal philosophy, the need to rethink traditional
ideas about the philosophical grounds of the criminal law, especially how the belief in
divine will and a deity’s alignment with the perpetrator of violence, embedded within ar-
chaic societies, resonates within the victim blaming paradigm. By examining the concept
of sacrifice in both well-known and obscure myths, the paper explains the purposeful
nature of victimhood, and its societal implications. It further evaluates the philosophical
and cultural dimensions of violence in archaic societies, deconstructing how violence
was considered divine in such contexts. The intersection of victim blaming and moral
responsibility is then examined, particularly how they influence societal attitudes and
legal frameworks.

The research methods characteristic of analytical jurisprudence, including those re-
lated to the use of methods of logical and linguistic analysis, as well as special legal
methods (formal legal method of interpretation of regulatory prescriptions) were used.

The paper concludes with a synthesis of these insights, reflecting on their implica-
tions for understanding Strawson’s naturalistic theory of morality. It offers significant
conclusions about the complex relationships between morality, victim blaming, and so-
cietal norms, emphasizing the theory’s utility in comprehending the nature and impacts
of victim blaming.

© V.V. Honcharov, 2023
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Introduction

The concept of morality has long been a topic of intrigue among philosophers. Peter
Strawson, an influential English philosopher, offered a distinctive viewpoint regarding
morality in his works “Social Morality and Individual Ideal” (1961) and “Freedom and
Resentment” (1962). In these influential pieces, Strawson presents a compelling natura-
listic approach to morality, a perspective that is inherently entwined with human nature
and emotions

Strawson rejects the conventional dichotomy of determinism and free will, asserting
that our practices of moral judgment are underpinned by our natural human responses of
attitudes and emotions, specifically “reactive attitudes” such as resentment, gratitude, and
forgiveness.' As R.J. Wallace remarks, Strawson’s approach focuses on the interpersonal
nature of these reactions, which form the bedrock of moral responsibility.>

In “Social Morality and Individual Ideal”, Strawson explores the necessity of a shared
social moral framework for human coexistence. He argues that while the framework is not
immutable, it is also not completely malleable to individual ideals. This implies a deli-
cate balance between societal expectations and personal ideals, a point further explored
by R. Forst.?

Basic provisions

Analysis and Reflections. Critics of Strawson’s perspective argue that it bypasses
the crux of moral responsibility which is whether an individual could have acted diffe-
rently in a given circumstance. However, advocates such as M. McKenna counter that
Strawson’s theory aligns with our natural disposition to attribute responsibility based on
displayed attitudes rather than hypothetical scenarios.*

Strawson’s approach helps unravel the intricate dynamics between society and in-
dividuals. While the traditional consequentialist and deontological theories (I. Kant)’
provide a guideline for moral actions,® Strawson emphasizes the inherent societal and
emotional dimensions that drive moral judgments.’

IStrawson P. Freedom and Resentment // Proceedings of the British Academy. 1962. Vol. 48. — P. 187-
211.

*Wallace R.J. The Argument from Resentment // Proceedings of the Aristotelian Society. 2007. Vol.
107 (1pt3). — P. 295-318.

*Forst R. Normativity and power: analyzing social orders of justification. Oxford University Press,
2017.

“McKenna M. Moral Responsibility, Manipulation Arguments, and History: Assessing the Resilience
of Nonbhistorical Compatibilism // The Journal of Ethics. 2012. Vol. 16 (2). — P. 145-174.

Kant 1. Groundwork for the metaphysics of morals. New York: Oxford University Press. Edited by
Thomas E. Hill & Arnulf Zweig, 2003.

%Singer P. Practical Ethics. Second edition. Cambridge University Press, 1993.

"Hieronymi P. The Force and Fairness of Blame // Philosophical Perspectives. 2004. Vol. 18. - P. 115-
148.
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The applicability of Strawson’s theory in real-life scenarios, such as criminal justice,
is examined by G. Watson who highlights the emphasis on reformative justice over retri-
butive measures.?

Strawson’s account also interplays with moral psychology, particularly with the theo-
ries on moral sentiments of philosophers like D. Hume?®, and recent empirical studies car-
ried out in the field (J. Greene'’; J. Haidt'"). The intersectionality of these ideas underlines
the significance of a multidisciplinary approach in understanding morality.

Strawson’s naturalistic theory of morality offers a fresh lens to interpret moral respon-
sibility, positing it as a complex interplay of societal norms, interpersonal relationships,
and emotional responses. It continues to incite debates among philosophers, lawyers,
and psychologists alike, underlining its timeless relevance and depth (D.K. Nelkin'?;
D. Pereboom'?).

While Strawson’s theory may not offer definitive answers to all moral quandaries such
as victim blaming, which we address hereinafter, it provides invaluable insights into our
shared moral experience as inherently social and emotional beings, reaffirming the rele-
vance of a naturalistic account of morality in our understanding of the human condition.

On victim blaming. The phenomenon of victim blaming is a prevalent social issue
wherein the victims of a crime or any wrongful act are held entirely or partially respon-
sible for the harm they’ve suffered. This paper seeks to explore this issue in the light of
Peter Strawson’s naturalistic account of morality.

Victim blaming can take many forms, ranging from casual remarks to systemic prac-
tices embedded in legal, societal, and institutional settings. While many researchers (W.
Ryan'¥; M. J. Lerner") have highlighted the detrimental effects of victim blaming, its
roots in the moral framework as articulated by Strawson provide a more profound under-
standing.

Materials and methods
During research the works of outstanding philosopher and theorist Peter Strawson,
as well as other scientific literature on the problems of theory and philosophy of law
were used. In paper research methods characteristic of analytical jurisprudence, including
those related to the use of methods of logical and linguistic analysis were used.

$Watson G. Responsibility and the Limits of Evil: Variations on a Strawsonian Theme // Perspectives
on Moral Responsibility. John Martin Fischer & Mark Ravizza (eds.). Cornell University Press, 1987. P.
—119-148.

’Hume D. A Treatise of Human Nature: Volume 1: Texts. Clarendon Hume Edition Series. Edited by
David Fate Norton & Mary J. Norton. Clarendon Press, 2011.

UGreene J. The secret joke of Kant’s soul // Moral Psychology. Vol. 3. MIT Press. W. Sinnott-Armstrong
(ed.),2007.-P. 35-117.

"Haidt J. The emotional dog and its rational tail: A social intuitionist approach to moral judgment //
Psychological Review. 2001. Vol. 108 (4). — P. 814-834.

2Nelkin D .K. Desert, Free Will, and Our Moral Responsibility Practices / The Journal of Ethics. 2019.
Vol. 23 (3). — P. 265-275.

BPereboom D. Living Without Free Will. New York: Cambridge University Press, 2003.

“Ryan W. Blaming the Victim. New York, Pantheon Books, 1971.

BSLerner M.J. The Belief in a Just World: A Fundamental Delusion. Critical Issues in Social Justice.
Springer, 1980.
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Research results

1. Divine Will and Victim Blaming. Violence in the Archaic World

In many ancient cultures, the belief in divine determinism was paramount, often lead-
ing to the interpretation that victims were fated to suffer due to the will of the gods'®
(E. Dodds). This notion implies that the perpetrator is merely an instrument of divine
will, thus shifting blame onto the victim. W. Burkert posits that such an idea fundamen-
tally aligns the divine with the oppressor, a disturbing alignment that sustains the act of
victim blaming."”

The archaic world was characterized by a different interpretation of violence. Violence
was seen not merely as an aberration, but as a god-sanctioned, or at least god-tolerated
phenomenon (R. Girard).'® In such a context, the victim is seen not as a person wronged,
but as part of a divine scheme (J.-P. Vernant), further justifying victim blaming."

Archaic societies often revered violence as a divine tool of transformation and authori-
ty (M. Eliade).”® The physical act of violence was perceived as a manifestation of divine
intervention, often sanctifying the act and its aftermath.?' This sacralization of violence,
a peculiar cultural construct, normalized and justified violent actions.

In Archaic cultures, violent acts were often seen as tools of divine justice. Mythologies
across the globe depict gods using violence to uphold justice or maintain cosmic order.
The Greek myth of Zeus punishing Prometheus for stealing fire for humans is a classic
example. Here, violence was seen as necessary and just, ordained by divine authorities.

Violence also served as a means of power and control in Archaic societies. The Spar-
tan society’s militaristic culture, rooted in brutal training and harsh discipline, stands as
an example of this aspect. The celebration and institutionalization of violence helped
maintain the societal hierarchy and control over the populace.

Archaic cultures often displayed a concerning alignment of the divine with the per-
petrator, implying the victim was part of a divine scheme.” Victims of violence were
considered chosen by gods, suggesting a divine purpose or destiny in their suffering.
This perspective furthered the notion that violence was god-sanctioned, thereby negating
empathy for the victims.

The notion of sacrifice or being a victim is a recurrent theme in mythologies across
the globe. Prometheus, known in Greek mythology as the one who sacrificed his well-be-
ing to bring fire (knowledge) to mankind, is a prominent example. Additionally, lesser-
known tales like the Inuit myth of Sedna, who was sacrificed by her father and became
the goddess of marine animals, highlight that the concept of sacrifice always carries a

“Dodds E. The Greeks and the Irrational. University of California Press: Berkeley and Los Angeles,
1951.

""Burkert W. Homo Necans: The Anthropology of Ancient Greek Sacrificial Ritual and Myth.
University of California Press, 1986.

8Girard R. Violence and the Sacred. Continuum: NY, 1977.

YVernant J.-P. Myth and Society in Ancient Greece. Zone Books. 2nd Edition, 1990.

2Eliade M. Cosmos and History. The Myth of the Eternal Return. Princeton University Press, 1971.
2Girard R. Op. cit.

2Vernant J.-P. Op. cit.
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purpose.” The act of sacrifice was seen as a necessary loss for a greater good.**

These mythological underpinnings of sacrifice being purposeful tie in with victim
blaming. The suffering of the victim is seen as a necessary precondition for a larger di-
vine or societal good.” The implication is that the victim’s suffering was ordained and
meant to serve a greater purpose, thereby justifying the harm they experienced.

Understanding the deep mythological roots of victim blaming provides a lens to cri-
tically examine this practice. The ancient notions of divine will, god-sanctioned violence,
and purposeful sacrifice offer insights into how victim blaming has been entrenched in
societal behavior. Nevertheless, it is imperative that we evolve beyond these archaic per-
spectives and cultivate a more empathetic and fairer stance towards victims.

2. Victim Blaming in the Light of Strawson’s Moral Framework

Strawson’s account posits that our moral judgements are inherently tied to our natu-
ral human responses of attitudes and emotions, specifically, “reactive attitudes” such as
resentment, gratitude, and forgiveness.? This framework can explain the phenomenon of
victim blaming. M.J. Lerner elucidates that victim blaming often arises from our natural,
albeit misguided, reactive attitudes — an attempt to maintain the illusion of a just world.?’

Further, Strawson’s argument for the necessity of a shared social moral framework
sheds light on how societal norms and biases influence our tendency to blame victims.**Bia-
ses ingrained in social norms, as critiqued by R. Forst,?” can distort our moral judgement,
leading to victim blaming.

The practice of blaming victims has deep roots in mythological narratives. In these
narratives, victims were often seen as necessary sacrifices for a greater good or subjected
to violence as a divine mandate. The fate of victims, hence, was considered justified, of-
ten shifting the blame away from the perpetrator and onto the victims.*

Moral responsibility, traditionally, is the obligation to act rightly and refrain from
acting wrongly.*' It encompasses both individual actions and their societal implications.
Therefore, in cases of violence, moral responsibility should ideally fall upon the perpetra-
tor. However, the practice of victim blaming disruptively shifts this responsibility.

The intersection of victim blaming and moral responsibility materializes when the
burden of preventing or enduring violent actions falls on potential victims rather than the
ones committing these actions. A mythologically reinforced belief that victims have a
role in their victimization allows this responsibility shift.*

»Bierhorst J. Doctor Coyote: A Native American Aesop’s Fables. Macmillan Publishing Company,
1987.

**Hubert H., Mauss M. Sacrifice, Its Nature and Function. The University of Chicago Press, 1964.

Campbell J. The hero with a thousand faces. The Collected Works of Joseph Campbell. New World
Library; Third edition, 2008.

2Strawson P. 1962. Op. cit.

YLerner M.J. Op. cit.

AStrawson P. Social Morality and Individual Ideal // Philosophy. 1961. Vol. 36 (136). —P. 1-17.
PForst R. Op. cit.

9Gigard R. Op. cit.

3Strawson P. 1962. Op. cit.

2Vernant J.-P. Op. cit.
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This intersection poses a serious challenge to societal justice. By blaming victims,
we subtly absolve perpetrators of their moral responsibility. Not only does this skewed
perspective undermine the suffering of the victims but also indirectly reinforces the cycle
of violence, thereby perpetuating societal harm.

Victim blaming and moral responsibility intersect in ways that disrupt societal ba-
lance and justice. Challenging and changing this deep-seated narrative requires under-
standing its origins and consciously reframing our perspectives. It is not an easy path, but
it is one that must be undertaken to promote empathy, justice, and a better understanding
of moral responsibility in society.

Exploring victim blaming within Strawson’s framework prompts a reassessment of
how we attribute moral responsibility. Strawson advocates a practical viewpoint where
moral responsibility attribution is based on the natural human propensity to respond to
others’ attitudes.* From this viewpoint, victim blaming could be seen as a misguided at-
tribution of responsibility driven by a desire to uphold societal norms or personal biases.**
Moreover, Strawson’s notion of moral responsibility based on reactive attitudes rather
than hypothetical scenarios lends a new perspective to victim blaming discourse.* It ur-
ges a focus on the attitudes displayed by the perpetrator rather than speculative debates
on the victim’s actions.

Strawson’s naturalistic account of morality provides a rich framework for understand-
ing the roots of victim blaming and prompts a critical reassessment of our reactive atti-
tudes and shared moral framework. In this way, Strawson’s perspective contributes to the
broader discourse on victim blaming and underscores the need for a continuous dialogue
to challenge harmful societal norms and promote empathy and understanding.

Ultimately, addressing victim blaming requires more than legal remedies; it requires
a deep understanding of our shared moral framework and a commitment to challenge the
ingrained biases and attitudes that perpetuate it. In this regard, Strawson’s naturalistic
account of morality provides a powerful tool for engaging with this critical social issue.

Discussion

Understanding the social dynamics of victim blaming, moral responsibility, and vio-
lence is crucial to disentangling the complexities of societal responses to violent inci-
dents. This paper brings together diverse strands of thought, exploring these phenome-
na’s roots in archaic mythologies and their impact on contemporary societies.

Victim blaming is not a contemporary construct; it dates back to mythological narra-
tives where victims were often seen as necessary sacrifices for the greater good or suffer-
ing due to divine dictates. These narratives shift the blame away from the perpetrators,
a legacy we still grapple with today. These patterns can be discerned from the myth of
Prometheus to lesser-known myths across the globe.

Moral responsibility is traditionally the obligation to act rightly and refrain from act-
ing wrongly. However, victim blaming disrupts this fundamental principle, subtly shift-
ing responsibility from perpetrators to victims.

Violence in the archaic world was often portrayed as pleasing to the gods. It served
as an instrument of divine retribution or as a ritualistic offering, making it a significant

3Wallace R.J. Op. cit.
*Hieronymi P. Op. cit.
3McKenna M. Op. cit.
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aspect of archaic societies. Victims were considered chosen by the gods, their suffering
destined, and any opposition was seen as defying the divine will.

The intersection of these three concepts presents a convoluted view of societal jus-
tice. Victim blaming allows the shifting of moral responsibility, creating an environment
conducive to violence.

The consequences of this intersection are profound. They not only undermine the
Justice system but also indirectly fuel the cycle of violence. The skewed perception per-
petuates societal harm, undermining the suffering of victims, and often prevents them
from seeking justice.

Conclusion

The naturalistic moral theory proposed by Peter F. Strawson offers a substantial
framework to better understand the link between morality and victim blaming. To grasp
this connection, we must first comprehend Strawson’s moral philosophy which centers on
our reactive attitudes and their role in shaping our moral judgments.

Strawson contends that our natural, emotional responses to the actions and attitudes
of others lay the groundwork for moral responsibility. By viewing our moral assessments
as an intrinsic part of our emotional lives, Strawson asserts a naturalistic approach to
morality, grounding it in our lived experiences and emotions such as resentment, grati-
tude, forgiveness, and blame. This perspective contrasts sharply with the more abstract,
principle-driven theories of morality which tend to view moral judgments as the result of
rational deliberation and decision-making.

Applying Strawson’s naturalistic moral theory to the issue of victim blaming brings
us to confront the emotional underpinnings of this phenomenon. We blame victims due to
a variety of emotions: fear of acknowledging our vulnerability to similar harms, discom-
fort at confronting injustice, and the desire to uphold societal norms or personal beliefs,
among others.

From Strawson’s perspective, these emotional reactions are not just incidental to our
moral judgments — they are the foundation of those judgments. They provide the impetus
for us to attribute responsibility, and when directed towards victims, they shape our im-
pulse to blame. As such, Strawson’s theory helps elucidate the emotional basis of victim
blaming.

Moreover, Strawson’s emphasis on the interplay of emotional responses and moral
judgments offers insights into how societies may begin to dismantle victim blaming.
By acknowledging the emotional roots of this practice, we can start to address them di-
rectly, challenging and changing our emotional responses to victims. Education, public
discourse, and narratives that elicit empathy for victims, for instance, could all contribute
to shifting societal attitudes and mitigating victim blaming.

Yet, understanding the emotional roots of victim blaming is just one part of the equa-
tion. Strawson’s theory also underscores the role of societal norms and expectations in
shaping our emotional responses. Hence, addressing victim blaming requires a broader
examination of social structures and cultural narratives that perpetuate harmful norms
and stereotypes.

Overall, Strawson’s naturalistic theory of morality serves as a potent lens through
which to investigate victim blaming, providing a framework to understand its emotional
underpinnings and societal roots. The challenge for future research and advocacy lies in
using this knowledge to foster societal attitudes and structures that support victims, rather
than blame them.
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Our understanding of morality and victim blaming, when viewed through the lens of
Strawson’s naturalistic moral theory, creates a compelling call to action: to strive for socie-
tal change, both at the emotional and structural level, to eradicate the pervasive problem
of victim blaming.

B.B.T'onuapos, 3.5 K., IBan ®paHko aTbIHAaFbl JIbBOB YITTHIK YHUBEPCUTETIHIH
KYKBIK Teopusicbl MeH ¢(uiiocopusicbl KadenapacbinbiH goueHTi (JIbBoB K., YKpa-
uHa): 2Kooipaenymini IIntep CTpPOCOHHBIH MOpaJbAbl HATYPAJIUCTIK Oarajaybl
TYPFBICBIHAH allbINTAY.

Ochbl Makana TakbIpblObIHbIH, 63ekmiaiei [Turep CTPOCOHHBIH HATYPATUCTIK MOpab-
IbIK, TEOPUSICHIHBIH, Ka31pri 3aMaHfbl KYKBIKTaHy MEH KYKbIK (puiocoduscbiHa dCepiH
XKETKIMKCI3 3epTTeyMEH OailJaHBICTBI. Byl JKaH-KaKTbl 3epTTeYy ITutep CTpOCOHHBIH,
MOpAb/bIK HATYPATUCTIK TEOPHSICHIH KO3FaIl, KIOIpIIeHY i I aI/IbIHTay KYObLIbICTAPbIH
JKOHE OHBIH €K TaMbIPIIAPIH MU(POJIOTMSUIBIK KOHTeKCTe 3epTTeifii. O CTpOCOHHBIH
HEeri3ri eHoeKTepiH OaranayaH 6acranabl, «bocTanabik neH peHi (1962) xkone «diey-
METTIK MOPaJIb >KoHe XeKe uaean» (1961), alaMHbIH 3MOLMOHANbI KAPbIM-KATHIHACHI MEH
MOpAJIL/IBIK, KayanKepIIiIiri KOFAMHBIH MOPAJIbAbIK, KYPbUTBIMBIHBIH, HET131HIe 3KaTKAHbIH
TY CIHJIIpei.

3epmmey makbipblobl KI0IpAEHYIIIHI ailbiNTay KYObUIbICHIH HETi3fey Ke3iHie Mo-
PaNb/IbIK, APrYMEHTTI KOJJJaHy TOCLIIEPiH YKOHE OHBIH, llIeKapallapblH TalflaylaH TYpPajbl.
Kymvicmoir, makcamor — >XK0IpJeHyIIHI Ka3ipri KOFamjiblK KaTblHACTap/a anbInTay-
JIbIH, e3Kenri MUoorusiiapMeH O6aiaHbIChIH TEOPUSUIbIK, TYPFbIIaH KapacThIpy, TEPEeH,
TYPaKThI OastHyiay Xi0iH Taby. TaKbipbinmuiH HaHabIbL OKY KOHE FBITLIMU dfie0UeTTep-
fie >KAOIPIICHY I Ka3ipri 3aMaHFbI KYKbIK (DIIOCO(ISIChIHAA albITay TypPaibl AU/
ePEeKILeJIiri Typallbl 3epTTeyJIepAiH 6OJIMaYLIHa KbUIMBICTBIK KYKBIKTBIH qmnocoq)m{nbm
Herisepi Typabl JISCTYpIli Mfiesinapyibl KailTa Kapay KaXeTTIriHe, acipece KylaijiblH
epki MeH K¥I[aI/IJ1bIH 30pJayllibIMEH KesiciMiHe ApXauKabIK KOFAM/Iapra eHreH CeHiMi
XKoOipNeHyIIIiHI aiibITay NapaUrMachbIHAA Kallaii KeleeTlHlHe 6aitnanbicTel. Benrimi
SKOHE TYCiHIKCI3 Mudrepe KypOaH/IbIK ATy YFbIMBIH 36pTTEN OThIPbII, JKYMBIC KypOaH-
IBIKTBIH MAKCaTTbl CUMATBHIH >KOHE OHBIH dJIEyMETTIK canjapbiH Kepcereni. CoHpaii-ak,
Makasajia apXaukaiblK, KOFaMiap/iarbl 30PJbIK-30MObUIBIKTHIH, (PUI0CO(USIIBIK, SKOHE MO-
JIEHU eJIIIeM/Iepi OfIaH 9pi GarasaHbII, 30PJIbIK-30MObUTLIKTBIH OCBIH/IAll KOHTEKCTE Kasai
KY/IAIIIBIK JIeTl CaHaJIFaHbIH Tasaijbl. 2KoGipiieHylliHI aiibInTay MEH MOpaNb/IbIK, 3Kayarl-
KepUIUTIKTIH ©3apa 6aiilaHbIChI, dcipece OJIap/iblH KOFaMJIbIK KATbIHACTAP MEH KYKBIKThHIK,
canara Kanail ocep eTEeTiHMIr 3epTTenefii. Jepmmey 20icmepi PETiHJle aHATMTUKAIIBIK,
KYKBIKTaHYyFa TOH SJIiICTEP, COHbIH, 11LIiH/E JIOTMKAJBIK, 3KOHE JIMHIBUCTUKAJIBIK, TAIIAY Sfli-
CTEPiH KOJJIaHyMeH OailIaHbICThI SIiICTEP, COH/AN-aK apHaiibl KYKBIKTBIK, 9flicTep (HOpMa-
TUBTIK TaJanTap/bl TYCIHAIPY/IH PECMU-KYKBIKTBIK 9/IiC1) KOJIIaHbUI/bI.

ZKyMbIc ocbl K@3KapacTapyibIH CUHTE31MeH asKTamnajbl, onapybiH [Tutep CTpOCOHHBIH
HATYPAJIMCTIK MOPAJb/bIK TEOPUSIChIH TYCIHYyJerl camiapbiH Kepcereni. Makanaga mMo-
panb, Xo01pJeHY1IIHI aAbINTAY >KOHE 9JIEYyMETTIK HOpMasap apachbIHarbl Ky p/eJi KaTbl-
HacTap TypaJsbl MarbIHAJbI TY>KbIPbIM/IAP YCIHBUIBIN, HET13/1eNe1l, Oy Teopusi Ka0ipJe-
HYLUIHI aibINTAY/IbIH TAOUFAThl MEH 9CEPIH TYCIHY/IEr] NaijanblIbFbIH KOPCETE]].

Tipex coe30ep: MOpaAAbObIH, HAMYPAAUCTIK MEOPUACHL, HIOIPAEHYUWIHI allbinmay,
30PAbLK-30MObLABIK, MOPAABLObIK HAYANKEPUIAIK, APXAUKAABIK KoaMoap, Mugoso2us,
ITumep CmpocoH.
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B.B.I'on4apos, K.10.H., 1oueHT Kadeapsi Teopun u pusocopuu npasa JIbBOBCKO-
ro HAMOHAJIBHOrO YHHBepcuTeTa umenn Visana ®@panko (r. JIbBoB, YKpanna): O0-
BHHEHMeE XXepPTBbI B CBeTe HaTypaaucTuyeckoi reopun mopanu Ilurepa Ctpocona.

AKmyaabHOCmb TeMbl HACTOSIILEN CTAaTbU OOYCJIOBJIEHA HEJOCTATOYHON M3yUYeHHO-
CTBIO BIIMSIHUSI HATYpATUCTHUECKON Teopun Mopaiiu [Turepa CTpocoHa Ha COBPEMEHHYIO
IOPUCTIPY/IEHLIMIO U (PUTOCO(DUIO MpaBa. DTO BCECTOPOHHEE UCCIIEIOBAHME 3aTParuBaeT
HATYpaIUCTUUECKyt0 Teoputo Mopaiu [Tutepa CtpocoHa, yriyounsisch B siBlIeHUs] 0OBU-
HEHUs! XKePTBbI U €ro J[peBHUE KOPHU B MU(POJIOTMUECKUX KOHTEKCTaX. OHO HAUMHAETCS C
OLIEHKM KJTH04eBbIX padoT CTpocoHa, «CBoboa n oouga» (1962) u «CoupanbHas Mopaib
Y VHMBUyalbHbIA upean» (1961), pazbscHss, Kak YeJ0BeUYeCKUe 3SMOLMOHAIbHbBIE OT-
HOLIEHUS] 1 MOpaJibHasi OTBETCTBEHHOCTD JIEXKAT B OCHOBE MOPAJIbHOM TKaHU OOIIIECTBA.

[Ipeomem uccae0osanus 3aKI0OYACTCS B aHAIM3E CIIOCOOOB yNOTPEOIeHUS] MOPaTb-
HOW apryMeHTAalluu U ee TPaHul] pu 000CHOBaHUM (hpeHOMEeHa OOBUHEHUS KePTBbI. [[eab
pabomul COCTOUT B TEOPETUUECKOM PACCMOTPEHUU CBSI3UM OOBUHEHUS XKEPTBbI B COBpe-
MEHHbBIX OOIIECTBEHHbIX OTHOILEHUSIX C IPEBHUMU MU(OIOTUsIMU, OOHAPY3KUBasi I1y60-
KYI0, YCTOMYMBYIO HAPPATUBHYIO HUTh. Hosusna memwvt 00yCIOBIEHA OTCYTCTBUEM B
yueOHOI 1 HayUHOU JUTepaType UCCIEOBAaHUI O criequ(UKe apryMeHTalul B OTHOIILIE-
HUM OOBMHEHUS XEPTBbl B COBpEMEHHOI (husiocoun npasa, HEOOXOAUMOCTBIO MEPeoc-
MbICJICHUS] TPAJVLIMOHHBIX Ufiel 0 (PUI0CO(PCKUX OCHOBAHUSIX YTOJIOBHOTO MpaBa, 0Co-
OEHHO O TOM, KaK Bepa B OOKECTBEHHYIO BOJIIO U corjiacue 00XKecTBa C HACUIIBLHUKOM,
BCTPOEHHOE B apXauyeckue OOIIecTBa, HAXOJUT OTpaXkKeHWe B MapajurMe OOBUHEHUS
KepTBbl. Mccnenysl nmoHsTHE KEPTBONPUHOLIEHUS] KaK B XOPOLIO M3BECTHBIX, TaK U B
MaJIOU3BECTHBIX MU(ax, paboTa OCBEILAET LieJeHANPABICHHbIN XapaKTep XKepTBEHHOCTU
U ee OOLIECTBeHHbIe MOCceCTBUS. TakkKe B CTaThe AOMOJHUTEIBHO OLEHUBAIOTCS (hu-
Jocopckre U KyJIbTypHble U3MEPEHUs] HACUIIUS B apXanyeckux oOllecTBax, pa3oupasi,
KaK HaCWIIMe CUMTAJIOCh OOXKECTBEHHbIM B TaKMX KOHTeKcTax. Mcciemyercs B3aumoc-
BsI3b OOBHMHEHUSI KEPTBbl 1 MOPAJILHON OTBETCTBEHHOCTH, OCOOEHHO KaK OHM BJIMSIIOT
Ha OOILECTBEHHbIE OTHOLICHUS U PaBOBYIO cepy. B kauecTBe memooos uccaedosanusn
NPUMEHSITUCh METOfIbl, XapaKTepHbIE JIJIsl aHATTMTUUYECKON FOPUCTIPY/ICHIUU, B TOM YKCTIe
CBSI3aHHbIE C MPUMEHEHUEM METOJIOB JIOTUYECKOr0 W JIMHIBUCTUUYECKOr0 aHA/In3a, a TaK-
Ke criequalibHble Fopurnueckue MeTofbl ((hopManbHO-IOPUMUECKUN METOJT TOJKOBAHUS
HOPMATUBHbBIX MPENUCAHNUI).

Pa6oTa 3akaHYMBaeTCsl CUHTE30M 3TUX B3IUIS/IOB, OTPasKasi X MOCIECTBUS JIJIsl TOHU-
MaHusl HaTypaucTruueckoi Teopun mopanu [Turepa Ctpocona. B ctatbe npefyioskeHbl u
000CHOBAHbI 3HAYMMbIE BbIBOJIbI O CJIOXKHBIX OTHOILIEHUSIX MEK/Ty MOPAJIbIO, OOBUHEHUEM
SKepTBbI U OOLLECTBEHHBIMA HOPMaMH, MOAUYEPKUBAsi NOJAE3HOCTb TEOPUM B TIOHMMAHUU
NPUPOJILI U BO3ACHCTBUSI OOBUHEHUS KEPTBBI.

Karouesvie caosa: Hamypaiucmuyeckas meopus Mopaa, 008UHEHUe Hepmavl, Ha-
cuaue, MOparbHas OMEEMCmMEeHHOCMb, apxauieckue obwecmaea, mugonozus, Ilumep
Cmpocon.
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FRIEDRICH HAYEK'S EPISTEMIC APPROACH TO LAW

This study aims to fill the lacuna in the legal views of a
famous economist and philosopher, Economics Nobel Prize
winner Friedrich Hayek. Although Hayek’s economic and
political ideas have eclipsed many other attempts to under-
stand and overcome the social cataclysms of the 20" century,
his legal views have never been explored in detail. Despite a
considerable volume of secondary literature, the essence of
Friedrich Hayek’s concept of law is yet to be pinned down by
scholars. In order to shed light on the topic, we will resort to
the reconstruction method, a classic in Hayek studies. For
the main hypothesis, we assume that Hayek’s conception of
law is based not on his liberal political philosophy but rather

R.S. RAAB, on his theory of knowledge or, in other words, his epistemolo-
Master of Laws, gy. This idea has not been tested systematically in earlier
independent scholar Hayek studies. The main conclusion is that the epistemologi-
(Bishkek, Kyrgyzstan), cal perspective on the topic allows us to observe some of the

email: belchikroma@gmailcom — gnecific features of Hayek’s legal views in greater depth than
the traditional “liberal” approach. Unlike these interpreta-
tions, the “epistemic concept of law” approach can help explain the radical changes in
Hayek’s late works and organize his often-disparate legal ideas into a logical system.
Therefore, we claim to have achieved a clearer understanding of the essence of Hayek’s
legal views and further clarified his contribution to the theory of law.
Keywords: epistemology, social theory, the concept of law, theory of complex
phenomena, spontaneous order, English common law, liberalism, theory of distri-
buted knowledge, Friedrich Hayek.

Introduction
Friedrich Hayek’s scientific path was not an ordinary one. On the one hand, he was
the prophet of modern cryptocurrencies, and on the other, the one whom Pope John
Paul II nearly quoted in his encyclical Centesimus Annus.' He was one of the harbin-
gers of the cognitive turn in the social sciences, the Economics Nobel Prize winner,
and, perhaps, one of the first systematic biographers of Ludwig Wittgenstein.? In short,
he was not an ordinary scientist but constituted an entire epoch of science. Assuming

©R.S. Raab, 2023

Yapma oe Como X. ABcTpuiickasi 9KOHOMHUYECKAsl ILIKOJA: PbIHOK M MPENPUHUMATEIHCKOS
TBOpYecTBO. Yensionnck: Counym, 2009. C. 115.

2Erbacher Ch. (ed.) Friedrich August von Hayek’s Draft Biography of Ludwig Wittgenstein. The Text
and its History. Paderborn: mentis, 2019. P. 7.
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we live in a progressively “Hayekian” world — the world of spontaneous orders and
decentralized network structures — the growth of interest in his scientific heritage ob-
served today seems quite natural.

Besides, it would be unwise to state that this interest is equally allocated. As a rule,
most scholarly attention is aimed at Hayek’s economic and political views. It is not dif-
ficult to understand why that is so. Rostislav Kapelyushnikov, a corresponding member
of the Russian Academy of Sciences, noted in one of his speeches that a significant part
of modern trends in economics develop the ideas that Hayek formulated. The same
can be said about the political views of the great scientist. Though modern libertarians,
liberals, and republicans often tend to distance themselves from Hayek’s ideas?, his
influence on modern political discourse, both theoretical and practical, is difficult to
overestimate.* Legal research appears to be the only area where Hayek’s ideas have not
been acknowledged yet. It is precisely what we will focus on in this article.

For Hayek’s legal ideas, one can refer to several of his works and insights. And yet,
given the current state of affairs in this area, it seems reasonable to pay central attention to
the question of Hayek’s concept of law. This question is key for the analysis of Hayek’s
philosophy of law. We can hardly assess his contribution to the philosophy of law if we
do not establish his thoughts about the essence of law. Accordingly, this article aims to
answer the question of the representation of the essence of law in Hayek’s social theory.

Main provisions

The main thesis of our research concerns the ultimate foundations of his concept of
law. They determine what social institutions can be attributed to the sphere of “law”
and what cannot. According to our research hypothesis, the theoretical foundation de-
termining Hayek’s concept of law is his theory of cognition or, in other words, his
epistemology.

The key theoretical idea of this epistemology is the distinction between ‘epistemi-
cally simple” and ‘“epistemically complex” phenomena. Such phenomena can include
both physical and social phenomena. Therefore, with respect to Hayek’s social theo-
ry, we can say that this socio-epistemological distinction of this theory is the distinc-
tion between “epistemically simple” and “epistemically complex” social contexts (or,
equivalently, situations of social action). As the study has shown, it is precisely the
divergence between these two types of social context that serves as the ultimate
“‘watershed” for distinguishing between ‘legal” and ‘non-legal” social institutions in
Hayek’s conception of law.>

To be more precise, from the viewpoint of this distinction, the word “law” refers
only to such social institutions that are suited to guide the behavior of individuals
in epistemically complex social contexts. And vice versa: such rules of individual
behavior that are suited to regulate it in epistemically simple social contexts and, at the

’It is hard to disagree with P.Yu. Rahshmir when he notes that in academic life Hayek was “a friend
among foes, a foe among his own”. For more detail see Paxwmup I1.10. CBoi1 cpey 4y>Kux, 4y>Kou cpefy
ceonx: ®.A. Xaiiek n koHcepBatusM // Becthuk Ilepmckoro ynnsepeureta. [Tonmuronorust. 2012. Ne 3. C. 54.

“Many books have been written about the influence of Hayek’s ideas on public and scientific life. See
Bépeun 3. Benukasi peBoJoLyst Wei: BO3poXK/ieHne CBOOOJIHBIX PhIHKOB nocune Bemukoit aenpeccun. M.
Mgicib, 2017. C. 20.

*Among modern researchers of Hayek’s ideas Cyril Holm is perhaps the closest to this position. See
Holm C. Hayek’s Critique of Legislation. PhD diss. Uppsala University, 2014. P. 403.
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same time, are not suitable for guiding it in social contexts of an epistemically “com-
plex” type cannot be referred to as “law” in the narrow, “Hayekian” sense of the word.

This is the main conclusion that we can derive from this research. If deemed con-
vincing, this new perspective on Hayek’s legal thinking can help recognize his origi-
nal contribution to theoretical jurisprudence. Then his contribution cannot be hastily
reduced to the legal ideas that Hayek developed on the basis of liberal ideology.® This
rediscovery of Hayek as not only a liberal philosopher of law but also a jurist who
formulated the original “epistemological” concept of law will even up economists and
social theorists with jurists and allow the latter to acquire a better understanding of law
that fits most to our “decentralized” epoch.

Materials and methods
The article studies the works of Friedrich Hayek throughout the years, reflecting the
gradual evolution of his legal ideas, as well as secondary literature analyzing his philo-
sophical, legal, and socio-economic views. The main method of research is the method
of reconstruction. This method has already become a classic’ in the field of research on
Hayek’s political and legal heritage and is suitable for achieving our goals.

Results of the study

1. From ideology to epistemology: Hayek’s intellectual transformation

While considering how Hayek’s legal ideas developed in his epistemological, legal,
and socio-economic texts, it is impossible to omit a dramatic transformation of these
ideas over time. “Late” Hayek viewed law so differently from “early” Hayek that they
literally contradict each other.® For one of the most illustrative examples, we can take
Hayek’s views on the problem of the “prospectivity” of legal rules.

In his early works, Hayek repeatedly emphasizes that strict prospectivity and exact-
ness of rules are, maybe, the main attributes of true law.? At the same time, prospectivity
of law is understood as a state of affairs in which everyone affected by a certain legal
rule is explicitly notified of its content in advance with a legal text. The well-known
absence of this kind of prospectivity in the common law system, notorious for the fact
that English courts, as Bentham sarcastically noted, inform citizens about existing legal
norms by punishing them for actions that had not been previously declared illegal in a

SKozauxun U 10. NlpaBononnmanme ®.A. Xatieka // IIpasosenenne. 1992. Ne 5. C.67.

"The first reconstructions of Hayek’s theory (by the way, based on his epistemology) began during
the scientist’s lifetime. See O’Driscoll G. Economics as a Coordination Problem. Kansas City: Sheed
Andrews and McMeel, 1977. P. xi. In modern times this method is even more relevant. For example,
see Postema G. Nature as First Custom: Hayek on the Evolution of Social Rules. In: Research Handbook
on Austrian Law and Economics / eds T. Zywicki, P. Boettke. Cheltenham: Edward Elgar, 2017. P.77.

8This point of view is supported, in particular, by one of the leading researchers of Hayek’s work, Je-
remy Shearmur. See Shearmur J. Hayek and the After. Hayekian Liberalism as a Research Programme.
London: Routledge, 1996. P. 92.

°Hayek F.A. The Road to Serfdom. Chicago: The University of Chicago Press, 2007. P. 112.
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written act'?, made Hayek one of the critics of precedent-based legal systems.!! In his
early works, he treated the common law system with quite a degree of skepticism.

This skepticism almost vanished in the later works of Hayek. To be more precise,
his attitude changed to the exact opposite. Not only did he begin to praise the common
law system, which allowed some researchers to even equalize Hayek’s concept of law
with this system of judge-made law,!? but also radically changed his ideas about the
prospectivity of legal rules. In the works of the late period, Hayek notes that prospec-
tivity of law can be understood not only as a beforehand explanation of legal norms in
official texts but also as a state of public opinion in which, even in the absence of a
legal text, the illegal nature of certain actions seems obvious to any citizen.!* Needless
to say, this view contradicts the ideas that Hayek developed at the dawn of his legal
theorizing. From harsh criticism of the English common law as non-consistent with
the idea of prospectivity of legal rules, he came to total praise of this legal tradition as
totally consistent with this crucial legal principle.

This polar transformation of Hayek’s legal ideas can be observed not only in the
question of prospectivity of law but also in a number of other questions. One could list
them for quite a long time.

2. The epistemological argument and its significance
for Hayek’s social and legal thought

To understand the nature of this transformation, it is useful to refer to the broad-
er context of Hayek’s intellectual development. Notably, Hayek underwent a similar
transformation not only in legal but also in his economic views. According to one of
the main experts on Hayek’s life and work, Bruce Caldwell, Hayek’s late economic
views do not just diverge from his early ideas in technical economics but, in a sense,
even “challenge” them.!* Later, reflecting on the “dramatic” changes that characterize
Hayek’s departure from his early works of the 1930s in the field of technical economics
in favor of completely new ideas, Caldwell calls this turn a kind of Hayek’s intellectual
“transformation”. As the source of this intellectual transformation, he points to Hayek’s
famous article “Economics and Knowledge”.!* In it, Hayek demonstrated sow much
a social analysis depends on our understanding of the problems of epistemology.

Similar judgments about Hayek’s intellectual transformations can be found in a
number of other works devoted to his intellectual biography. The core thesis of these

OFor this feature, Bentham called the English common law system “dog’s law”, likening it to how
dogs are trained through punishment.

"Hayek F.A. The Political Ideal of the Rule of Law. In: Hayek F.A. The Market and Other Orders.
Chicago: The University of Chicago Press, 2014. P. 147.

2Somewhat hasty opinion that Hayek equated the English common law with his concept of law en-
joys a certain popularity. For example, see Covell Ch. The Defense of Natural Law. A Study of the Ideas
of Law and Justice in the Writings of Lon L. Fuller, Michael Oakeshott, F.A. Hayek, Ronald Dworkin
and John Finnis. London: The Macmillan Press, 1992. P. 229.

BHayek FA. Law, Legislation and Liberty. Vol. 1. Rules and Order. London: Routledge, 1982. P.
116-118.

YCaldwell B. Hayek’s Challenge: An Intellectual Biography of F.A. Hayek. Chicago: The University
of Chicago Press, 2004. P. 177.

BIbid. P. 231.
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works can be boiled down to a statement that Hayek’s theory of knowledge became
the starting point of his later intellectual transformation.

It is reasonable to think that Hayek’s epistemological inquiry in the field of econom-
ics, based on the analysis of the dispersed distribution of human knowledge in society,
became the starting point not only for a “diametrical” change in Hayek’s economic
views but also radical transformations of his concept of law in the late period of
his work. To unfold this hypothesis, Hayek’s legal and epistemological views must be
studied in detail. It would be consistent to start with the epistemology.

The article “Economics and Knowledge”, noted by Bruce Caldwell as the starting
point for the later transformation of Hayek’s views, is, albeit important, but constitutes
only the first step in the field of Hayekian social epistemology. Of greatest signifi-
cance are Hayek’s previous works devoted to the theory of cognition and methodology
of science, as well as later articles concretizing these epistemological ideas of social
coordination and communication. A scrupulous study is due of both Hayek’s cogni-
tive-psychological treatise The Sensory Order, a brief theoretical extract from the basic
concepts of the current cognitive psychology (partly, at least), and his articles on “the
use of knowledge in society” and “competition as a discovery procedure”.

What exactly do these materials tell us? If we summarize briefly the essential so-
cio-epistemological ideas contained in these works, we can formulate three basic the-
ses of Hayekian social epistemology: 1) the thesis about radical limitations of human
knowledge with respect to numerous facts of a complex social order; 2) the thesis about
“dispersed” dissemination of knowledge in a complex society; 3) the thesis about the
“implicit” (intuitive) nature of a significant bulk of human knowledge, which a person
is unable to communicate effectively to others, and which he can use only being inter-
actively and directly engaged into specific social contexts and situations. We will gener-
alize these theses as components of the “epistemological argument™ in social sciences,
as defining the basic strategies of the “Hayekian” explanation of social order.!¢ This, in
short, is the essence of Hayek’s social epistemology.

Obviously, first of all, this epistemological argument influenced Hayek’s economic
views. The thesis about radical limitations of human knowledge in relation to complex
social orders has become the main argument against socialism and other governmental
interference in the economy. The thesis about the “dispersed” nature of human knowledge
in society gave rise to the theory of price mechanism as a “mechanism for transmitting
information” between individuals as owners of their subjective “particles” of distributed
knowledge.!” The thesis about the implicit nature of a significant bulk of human knowledge
made it possible to clarify the limits of its transmission by the method of explicit commu-
nication in the process of economic coordination. And this is only a small part of those
economic ideas that had been formulated on the basis of the epistemological argument.

Similarly, on the basis of the epistemological argument, Hayek formulated a num-
ber of ideas in the field of legal theory.

“Hayek’s epistemological argument in social sciences is discussed in detail in the monograph of the
author of this article. See Paa6 P.C. Dnuctemuyeckas ropucnpyneHuus ®pupgpuxa Xarieka: dumocod-
cko-npaBoBoe ucciepoanue. M.: IIpocnekT, 2023. C. 14-40.

"Kanearownuxos P.H . Punocodust peiaka ®.A. ¢on Xaiteka // MupoBast 5KOHOMUKA ¥ MEXKTyHAPOJI-
Hble oTHOIeHus. 1989. Ne 12. C. 16.
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The limited knowledge thesis, which served as the main argument against econo-
mic interventionism, had been transformed into Hayek’s idea about the importance of
understanding the limits of governmental legislative intervention in the processes of
spontaneous evolution of law.

According to Hayek, legislation as a way of correcting a “spontaneously evolved”
law should be used only in some rare cases and within clearly defined limits. Human
knowledge of the legal system as a part of a more complicated social order is very
limited, and in many cases the unintended consequences of governmental interference
in law can be much more harmful than what a human mind is able to foresee. Human
mind is capable of small gradual innovations of law in relation to specific cases, imple-
mented mainly within the framework of the activities of judges based on precedents
and customs.'® This was Hayek’s conclusion about how a legal system can effectively
evolve. He came to this conclusion by extrapolation of his social epistemology to his
legal thought. Without this epistemology, there would not have been that unexpected
‘reversal” toward common law we wrote about earlier. The criticism of continental
“codified” legal thinking in the works of the late Hayek, as well as the praise of the En-
glish common law jurisprudence, is a direct consequence of the first thesis of Hayek’s
epistemological argument, namely the thesis about essential limitations of human
knowledge in relation to specific facts of complex social order that makes it difficult to
modify legal system by means of intentional legislative acts. “Legal interventionism” is
as dangerous as economic interventionism in the light of Hayek’s epistemology.

The second thesis of the epistemological argument, connected with the recognition
of significant dispersion of knowledge available in society, is no less important. If in eco-
nomic theory it led Hayek to the concept of price mechanism as a mechanism of market
communication, in the field of legal theory this theory of dispersed knowledge led Hayek
to the idea of effectiveness of heterogeneous and spontaneously evolved legal systems.

The special conditions of formation and functioning of these decentralized norma-
tive systems allow them to take into account the distributed “local knowledge” that
cannot be collected by a centralized law-making body. Competition between normative
systems proliferates “natural selection” of the most effective normative structures and
contexts. It cannot be said that the market model is “literally” transferred to the sphere
of law here, but there is a certain similarity. In this sense, Hayek’s epistemological
theory influenced both his economic theory and his legal theory. Again, Hayek’s pre-
viously mentioned reversal to the common law as such a legal system in which common
law in the narrow sense of the word and equity law, “the law of justice”, historically
coexist and to some extent compete, seems quite logical in the light of the second the-
sis of Hayek’s epistemological argument about the extremely dispersed distribution of
knowledge in society. It is the dispersed knowledge thesis that explains the effectiveness
of such not fully unified and a bit “spontaneous™ legal systems as the common law.

The influence of the third thesis of the epistemological argument on Hayek’s legal
theory is even more evident. We talk about the thesis of the implicit nature of a sig-
nificant bulk of human knowledge. Before this epistemological thesis had influenced
Hayek’s legal theory, the scientist held rather positivist views on the mechanism of
law. Probably, Hayek inherited this “initial positivism” from his mentor, Ludwig von

BHayek F.A. Law, Legislation and Liberty. Vol. 1. Rules and Order. London: Routledge, 1982.
P. 122-123.
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Mises. Hayek himself mentioned Mises’ near-positivist views on jurisprudence.” In
his early political and legal works we can see this approach. However, in Hayek’s later
works, the approach changes significantly.

Positivist ideas turn out to be the object of criticism, and as one of the key theses
Hayek puts forward is the thesis about the importance of half-intuitive implicit structures
of legal thinking in jurisprudence. Hayek writes a lot about the importance of not fully
conscious “sense of law”,?® unconscious “meta-legal”?! structures of legal thinking, etc.
It is noted that it is in the system of case law that these implicit aspects of legal thinking
play a more important role. The desire of continental “codified” jurisprudence to codify
and explicate everything textually is criticized by Hayek. The source of this criticism, as
we see it, is the theory of “implicit knowledge”. It began to influence not only Hayek’s
economic theory, but also his concept of law. It is not surprising that a well-known
scholar Gerald Postema even called Hayek’s jurisprudence a theory of “implicit law”.??
This “implicit” tradition, once again, prioritizing the common law system, had been
significantly influenced by the third thesis of Hayek’s epistemological argument, namely
the thesis about the implicit nature of a significant bulk of important social information.
Before this thesis had been applied by Hayek in the area of legal studies, the scientist
was way more sympathetic to the continental positivist ideas in law.

Reflection of how the three main theses of Hayek’s epistemological argument, as
well as the other theses of this argument, influenced his legal theory, could be con-
tinued. At the same time, the above arguments already allow us to justify this kind of
hypothesis. Moreover, the study of Hayek’s legal ideas shows that they not only expe-
rienced strong influence of his epistemology, but in a sense became completely deter-
mined by his theory of knowledge. In Hayek’s later texts, the epistemological theory
does not just influence certain legal ideas, but completely determines the very essence
of all the legal ideas of Hayek. The very concept of law in the writings of the ‘late”
Hayek is determined by his theory of cognition.

3. Hayek’s epistemic approach to law
To figure it out, we need to go beyond the previously indicated epistemological ar-
gument and focus on the socio-epistemic theory that is a byproduct of this epistemolo-
gy. The main idea of this socio-epistemic theory is the idea of a distinction between
‘epistemically complex” and “epistemically simple” social orders. Given the fact that,
as it seems to us, the late Hayek’s concept of law is dependent on this epistemological
distinction, it is necessary to consider it in a more detailed way.*

YHayek F.A. Nobel Prize-Winning Economist Friedrich A. von Hayek. Interviewed by E. Craver, A.
Leijonhufvud, L. Rosten, J. High, J. Buchanan, R. Bork, T. Hazlett, A. Alchian, R. Chitester / The Oral
History Program and the Pacific Academy of Advanced Studies. Los Angeles: University of California,
1983. P. 242.

®Hayek F.A. The Primacy of the Abstract. In: Hayek F.A. New Studies in Philosophy, Politics, Eco-
nomics and the History of Ideas. London: Routledge, 1990. P. 46.

2 Hayek F.A. Rules, Perception and Intelligibility. In: Hayek F.A. The Market and Other Orders.
Chicago: The University of Chicago Press, 2014. P. 251.

2pPostema G. Legal Philosophy in the Twentieth Century: The Common Law World. Vol.11. New
York: Springer, 2011. P. 141.

BA brief but succinct description of the theory of “complex phenomena” can be found in Hayek’s
short lecture “Economists and Philosophers”. See Hayek F.A. Economists and Philosophers. In: Hayek
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What is the meaning of that distinction? To figure it out, it is necessary to under-
stand what, in principle, differentiates an “epistemically complex” phenomena from an
“epistemically simple”. In some sense, we can say that “simple” phenomena are such
phenomena in respect of which a scientist can make a prediction of a “specific nature”.
For example, a prediction of how far one billiard ball will roll back if another billiard
ball with a certain mass and speed hits it. The system of two billiard balls on a flat sur-
face is an “epistemically simple phenomena™.

An epistemically complex phenomenon is exactly the opposite. This is a system
of elements in respect of which it is impossible to make any predictions of a specific
strictly quantitative nature. It is impossible to predict how a word spoken out loud by
someone in a crowded square will affect the crowd of people gathered there. Each
person is a “complex” phenomenon in itself. A society consisting of these “complex
phenomena” is even more complicated. Therefore, no predictions of a specific nature
about the interactions of its elements are possible. This, in short, is the difference be-
tween “epistemically simple” and “epistemically complex” phenomena from the point
of view of Hayek’s epistemology.

The most important consequence of this epistemological difference is the socio-
logical difference between epistemically simple and epistemically complex social
orders. Of course, this difference is a bit arbitrary. Any complex social order, such as,
for example, the system of global market economy, consists not only of individuals,
but also of their organizations as a kind of “simple” social orders. Simple social orders,
such as commercial companies, military units or government agencies, interact with
each other and combine into a complex order. There is no doubt about that.

And yet, Hayek makes a distinction between rationally organized, let’s say, “epis-
temically simple” orders and “epistemically complex” social contexts, within which
these simple orders interact and form a more global decentralized system of sponta-
neous coordination.

At a glance, this distinction seems to be purely socio-epistemological, but a clo-
ser examination makes it clear that, apparently, this distinction lies at the basis of
Hayek’s concept of law. A concept of law that attributes the very name “law” not to
all the social rules that are important from the point of view of liberal political theory,
but mainly to those rules that determine human behavior in epistemically complex
social contexts. And vice versa: those rules of behavior that regulate human behavior
in epistemically simple social contexts are not defined as “law™ by “late” Hayek (even
in cases when these norms are extremely important from the point of view of his liberal
political philosophy).

One of the best examples of such an “epistemic” logic in Hayek’s legal theory is his
opinion about the nature of procedural law. This branch of law is extremely important
as a liberal institution. It would be more than reasonable for Hayek as an advocate of
the liberal concept of law to call these rules “true law”. But, surprisingly, Hayek does
not (!) define the rules of procedural law as “law”.?* It is not “law” in his theory. Why
is that so? The liberal interpretation cannot give an answer. But the epistemic can.

F.A. The Market and Other Orders. Chicago: The University of Chicago Press, 2014. P. 438-441.

Hayek F.A. Law, Legislation and Liberty. Vol. 2. The Mirage of Social Justice. London: Routledge,
1982. P. 125.
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According to the epistemic interpretation, the rules of procedural law regulate indi-
vidual behavior in such a strict way that is more reminiscent of predictable collisions of
billiard balls with clear parameters than spontaneous behavior of undetermined market
actors. In a sense, the social context of procedural law is an ‘epistemically simple”
social context. Provided that only the rules of epistemically complex social contexts
are defined as “law” in Hayek’s theory, the exclusion of the rules of procedural law
from the field of Hayek’s concept of law seems logical, even though the enormous
importance of procedural institutions from the point of view of liberalism. There is no
other way to logically explain this exclusion of procedural law from Hayek’s “liberal”
concept of law but to recognize the idea that separation of “law” and “non-law” in
Hayek’s legal theory is based not on the ideology of liberalism, but on the epistemologi-
cal theory of “simple” and “complex” social contexts.

To support this hypothesis, let’s consider another example — rules of the road. Un-
doubtedly, they generate a certain kind of “spontaneous order”. It was spontaneous
orders that Hayek considered the most “liberal” and economically productive. Isn’t it
logical to include the “spontaneous” rules of the road in the liberal concept of “law™?
On the one hand, of course yes. Hayek does so in his early writings.?® On the other
hand, in his later works Hayek changes his mind and no longer attributes the term
“law™ in the “narrow sense of the word” to the rules of the road. He defines them as
“rules of organization”,?® not “law”. Again, the liberal interpretation cannot explain
such a decision. Only the epistemic one can.

The “epistemic” reason for exclusion of the spontaneous-order generating rules of
the road from the very concept of law implies that though traffic order is “spontaneous”,
nevertheless, it is not epistemically complex. In fact, it is relatively simple, and its ele-
ments operate within a limited set of pre-established parameters. Given the hypothesis
that Hayek recognizes as “law” only such rules that are oriented to epistemically com-
plex social contexts, Hayek’s decision not to use the term “law™ in relation to the rules
of the road start to seem justified, even though the scientist highly appreciates sponta-
neous orders as effective and liberal.

Is there any other reason, besides epistemology, that could compel Hayek, a theo-
rist of liberalism and spontaneous orders, to deny the very name “law” to the liberal
institutions of procedural law and the rules of “spontaneous” traffic? Hardly any. The
only possible reason why these rules had been excluded from the field of Hayek’s rath-
er specific concept of law is: the ultimate basis of Hayek’s concept of law is not liberal
ideology or spontanecous order theory, as it is often claimed in the secondary literature,
but Hayek’s epistemology. Hayek’s idea of distinguishing epistemically simple and
epistemically complex social contexts. The idea that produces a specific “epistemic”
approach to law, found in Hayek’s works instead of a rather more expected liberal le-
gal philosophy (which, as it turned out, cannot explain why “liberal” Hayek excluded
from the very concept of “law” such an important legal institution as the law of due
process). And though in this article we are barely able to explicate all the aspects of this

“The distinction we have just used between formal law of justice and substantive rules is very
important and at the same time most difficult to draw precisely in practice. Yet the general principle
involved is simple enough. The difference between the two kinds of rules is the same as that between
laying down a Rule of the Road, as in the Highway Code, and ordering people where to go”. See Hayek
F.A. The Road to Serfdom. Chicago: The University of Chicago Press, 2007. P. 113.

%Hayek F.A. Law, Legislation and Liberty. Vol. 1. Rules and Order. London: Routledge, 1982. P. 138.
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“epistemic” concept of law, there is a hope that we have managed to attract attention to
Hayek’s “epistemic” way of legal thinking. A lot of new insights into the nature of law
and social order can be expected from such an epistemic approach.

Discussion

Within the framework of our analysis, it is useful to discuss a viewpoint of one of
the main researchers of Hayek’s legal theory — Gerald Postema. It should be noted
that Professor Postema, being a supporter of the liberal-ideological interpretation of
Hayek’s legal theory, nevertheless points to the significant role of epistemology. He
notes that liberal institutions of law contribute to decentralized coordination of “dis-
tributed knowledge”, which is why they are an important institutional element of a
complex spontaneous order. It is something we can agree with.

The only thing that seems objectionable is Professor Postema’s too limited inter-
pretation of the epistemic function of these liberal institutions of law. The scientist is
inclined to reduce this epistemic function to the coordination of expectations of social
actors and comes to the conclusion that it is impossible to draw a clear borderline
between the rules of justice as “law” in the narrow sense of the word and the rules of
organization (as “non-law”) using the instrumental “epistemological argument” that
describes the role of these rules in complex spontancous orders.?’

As aresult, Professor Postema states that Hayek’s epistemological argument regard-
ing the role of the rules of justice in complex orders seems to be even less well-found-
ed” than the already “controversial” normative thesis about individual liberty. It is not
surprising that for Professor Postema it is the normative thesis of liberal jurisprudence
that turns out to be more important® than the epistemological thesis about the meaning
of the rules of justice as coordinating distributed knowledge in epistemically complex
social contexts.

So far as we reduce the epistemological function of the rules of justice to an abstract
idea of “coordination of distributed knowledge”, Professor Postema’s position is ac-
ceptable. On the other hand, if Hayek’s epistemological thesis is not being reduced to
the idea of coordination of distributed knowledge, the central role of his epistemologi-
cal argument starts to seem more convincing.

It will be found out that coordination of distributed knowledge in a complex order
does not exhaust the epistemological function of legal institutions as institutions of a
complex social context. There are other aspects. These aspects include, for example,
issues of perception of “abstract” behavioral elements in complex orders® and the
negative nature of ‘pattern recognition” in a complex context, correlating with ‘ab-
stractness” and ‘negativity” of true law in Hayek's philosophy. In Hayek’s theory
law is defined as a system of abstract and “negative” rules, mostly because only such
rules can successfully guide the behavior of individuals not in any, but precisely

YPostema G. Legal Philosophy in the Twentieth Century: The Common Law World. Vol. 11. New
York: Springer, 2011. P. 179-180.

2Ibid. P. 180.
#Ibid. P. 172.

Practically no one pays due attention to this problem, while Hayek considered it almost the key
to social theory. See Hayek F.A. Economists and Philosophers. In: Hayek F.A. The Market and Other
Orders. Chicago: The University of Chicago Press, 2014. P. 442-443.
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in an epistemically complex social context. Epistemic complexity of these contexts
and situations is the ultimate reason for such necessary features of true law in Hayek’s
theory as “abstractness” and “negativity”.

Not only “abstractness” and “negativity” as necessary attributes of true law are deter-
mined by epistemic considerations. Many other necessary attributes of “hayekian” law
can be derived from the fact that Hayek’s concept of law defines law as an institution of an
epistemically complex social order. The necessary “evolutionary” genesis of law and the
“piecemeal” pattern of its transformation by judges are the most exemplary ones. Both of
them, as many others, are best explained not by liberal theory, but by the complex-epis-
temic nature of true law in Hayek’s “late” theory. It is difficult to omit that in Hayek’s
theory the borderline separating law from rules of a different kind strictly follows the line
separating institutions of an epistemically complex social context from institutions of an
epistemically simple social context. The epistemological principle of distinguishing these
social contexts quite exhaustively explains all the unique features of true law as essen-
tially different from other kinds of simple-order oriented rules. Given the failure of the
liberal interpretation of Hayek’s legal theory to explain all these unique features of the
“hayekian” concept of law as persuasive as it is obtained in the “epistemic” interpreta-
tion, the epistemological approach seems to be more productive.

Conclusion

Summing up, we can conclude that the hypothesis regarding the epistemic essence
of Hayek’s concept of law seems quite reliable. As it was shown in the study, Hayek’s
conception of law not only is not always coherent with a rather “popular” interpre-
tation of his ideas as purely “liberal”, but also underwent quite a radical evolution in
the works of “late” Hayek. From a skeptical estimation of the common law type of
jurisprudence, “late” Hayek came to a positive view of the common law system. It is
very difficult to explain such a radical transformation until we rely on liberal reading
of Hayek’s conception of law. To explain this radical transformation, we need a dif-
ferent theoretical basis. According to our hypothesis, this proper theoretical basis is
Hayek’s epistemological theory. Having reconstructed Hayek’s conception of law in
the light of his epistemology, we can estimate how much this epistemology determines
his concept of law. How epistemology, not liberal ideology, provides a basis for distin-
guishing “law” and “non-law” in Hayek’s social theory. Such an epistemological view
of Hayek’s concept of law makes it possible not only to better understand the essence
and evolution of his legal ideas, but also to evaluate Hayek’s original contribution to
theoretical jurisprudence.

P.C. Paa6, 3an maructpi, Tayeici3 3eprreymi (bimkek, Kpiproizcran): ®puapux
XaieKTiH 3aH TYXKbIPbIMAAMACHI: THOCEOJIOTUSLIIBIK TICIJI.

Makanaga oWrisi 3KOHOMUCT KoHe unocod, 3KoHOMUKa canacbiHaarbl HoGenb
ChINBbIBIHBIH,  JlaypeaTbl Ppuapux XaiekTiH KYKbIKTbIK KO3KapacTapblH >KaHa
TYCiHipyre ThIpbicaibl. Erep XailekTiH 5KOHOMMKAJbIK KoHE casicu uiesapbl XX
FACBIPJIbIH KOINTEreH 9JIEyMETTIK KaTaKJIM3M/IEPIH TY CiHY/Ie MaHbI3/Ibl POJI aTKapca, OHla
FaJIbIMHBIH, KYKBIKTBIK, WJESIapbl, OJap/blH MaHbI3AbUILIFBIMEH, 9J11 TOJBIK TYCIHY MEH
KOJIJIaHyFa Tan 00JFaH >KOK,. XaiieK IbIFapMalllblIbIFbIHbIH KONTETeH 3€PTTEYLILIEP] OHbIH
KYKBIKTBIK TYCIHITIHIH MOHI Typajibl €IIKALIaH XaJlbl KOPBITBIHABEA KEJIreH X0K. by
MOCEJIEHI HAaKThUIay YIIiH XaieK LIbIFapMallblIbIFbIH 3€PTTEY/Ie KIACCUKAIbIK OOJFaH
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KalTa Kypy 9iCiHe XK YTIHY KaXKeT JIeNl CAHAMbI3. 3epTTEeY/I1H HEr13ri runoTe3achl — Xanek
3aHbIHBIH, TY>XXbIPbIMJAMAChl OHbIH, J1Oepaibl casich (PUIOCO(UIChIHA HET13[eIMETeH,
OITKEHl OJl Wl alTbUIa[bl, Olpak OHBIH TaHbIM TEOPUSCbIHA HEMECE COJl CHUSIKTbI
OHBbIH, THOCEOJIOTUSICbIHA HET13[IeJreH JIereH OoJiKaM. XaleKTiH IIbFapMalllblbibIHA
OarpITTaIFaH alfIbIHFbI 3epTTeysepe Oyl runoTes3a i KyWell TYpie TeKCepUIMEreH.
Ochbl runore3aHbl TEKCEPY HOTMKECIHJIE Kacallybl MYMKIH KOPBITbIH/bI — XaieKTiH
KYKBIKTBIK TYCIHITIHIH MOHIHE THOCEOJIOTHSJIbIK Ke3Kapac JICTYpil “mbepanibl”
TOCUIre KAparaHia OHbIH KYKBIKTBIK TYKbIPbIMIAMAChIHbIH, OipKaTap €peKIIeTiKTepiH
QMIeKaiiia XKakChl TYCIHAIpyre MyMKIHAIK Oepeni. JIuGepanibl uHTEpnpeTauusiaapaaH
aflbIpMallbUIbIFGI, XaleKTIH KYKbIKTBIK TYCIHITIH  “3aHHbIH ~ THOCEOJOTUSIIbIK,
TY>KbIpbIMJIaMachl” PETIHJE TYCIHAIPY “Keul” XaieKTiH KYKbIKTbIK KO3KapacTapbIHbIH
TyOereii e3repyiH TYCIHAIpIN KaHa KONMail, COHBIMEH KATap OHbIH KeWie op TYpJi
KYKBIKTBIK MIESIapbIH JIOMMKAJbIK JOMEKTI XKyiere aiHanbIpybl MYMKiH. OCbI TOCIIiH
apkacbiHa XaneKTiH KYKBIKTBIK TYKbIPbIMJAMAChIH HEFYPJIbIM HAaKThl TYCIHYre raHa
€MEC, COHbIMEH KAaTap OHbIH TEOPUSJIbIK KYKbIKTaHYFa KOCKAH ©3IHJIK YJECiHe KOJI
SKETKI3LIEN].

Tipek c630ep: 2HOCCONOUA; INCYMEMMIK MeOPUA,; KYKbIKMbIK MYCIHIK, KYpoeai
KYOblablcmap meopuscol;, CMUXUAABIK, MIPMIN, YUIMOACMbBIPY; ARbLAUbBIHHbIH, HAANbL
KYKbl2bl, aubeparusm; benineer oiaim meopusacol; Ppuopux Xaiiex.

P.C. Paa0, maructp opucnpyjeHIiu, He3aBUCUMbIN uccienoBartesb (bumkek,
Kbipreiscran): Konunemuuss mpaBa @®puapuxa Xaieka: 3MMCTeMOJOTMYECKUH
MOJAXO.

B cratbe npepnpuHMMaeTCsl MONBITKA HOBOM MHTEPIPETALMM MPABOBLIX B3IVISAIOB
W3BECTHOIO 3KOHOMUCTA M (puiiocoda, naypeara HoOeneBckoi mpeMun o 3KOHOMHKE
Opuppuxa Xaieka. Ecim s5KOHOMUYECKHE U MOJUTUYECKUE Uen XaleKa Y>Ke ChIrpajun
CBOIO BaXKHYIO POJIb B OCMBICJIEHUM MHOTMX COLMANIbHBIX KaTaKIM3MOB XX BEKa, TO
NPaBOBbIE UJIEW YUYEHOTO, MPU BCEM MX 3HAYMMOCTH, MOKA €I1le HE BCTPETUJIM TOJHOTO
NOHMMaHWs U NPUMEHEHUsI. MHOrOUYMCIIEHHbIE UCCIIE0OBATENN TBOPYECTBAa XaleKa Tak
Y HE NMPULUIM K OOLIEMY BBbIBOJIy O CYLLIHOCTH €ro NpaBolnoHMMaHusi. [JaObl MPOsSCHUTH
3TOT BONPOC, Mbl CUUTAEM HEOOXOMUMBIM MPUOETHYTb K METOAY PEKOHCTPYKLMH,
CTaBUIEMY YK€ KIJIACCUYECKMM B MCCIIEIOBaHUSIX TBOpuYecTBa Xapeka. OCHOBHOM
TMIOTE301 MCCJIEJOBAHUS SIBJISIETCSI NPEANOJIOKEHUE O TOM, YTO KOHLEMLMS IpaBa
Xajleka OCHOBaHa HE Ha €ro JMOEpaIbHON MOJIUTUYECKON (hrunocodun, Kak 3TO 4acTo
YTBEP>KAAETCS, @ HA €r0 TEOPUM MO3HAHUS, WM, YTO TO XK€ CaMOE, €ro 3MUCTEMOJIOTUN.
B npenpiiynmx ucciaeqoBaHMsX, MOCBSIILEHHBIX TBOPYECTBY Xaieka, aTa TMIOTE3a
elle He MOoJBeprajach CUCTEMaTUYECKOW MpoBepKe. BbIBOJ, KOTOPHII MOXHO CHIENaTh
10 UTOTY NMPOBEPKU JJAHHOW T'MIOTE3bl, 3aKJIF0YAETCS B TOM, YTO 3MUCTEMOJIOTMYECKUN
B3IJI51] HA CYLIHOCTb ITPABONOHMMaHMs XaieKa MO3BOJIIET ropasfo Jiydule OObICHUTh
LEJIbIF Psij] ceugUIECKUX YePT €ro pUAMYECKON KOHUETIUUN, HE>KEJU TPA/IMIMOHHbIN
“nubepanbHbli” noAxof. B oTianume oT JmOepanbHbIX MHTEpHpeTalyid, TPakKTOBKa
NpaBoNoHnMaHus Xarieka Kak CBoeoOpa3HOM “3MMCcTeEMUYECKOI KOHLETLMK TPaBa’” MOXKET
HE TOJIbKO OOBSICHUTH PaJIMKAIbHYIO TPaHC(OPMalMIO NPABOBbIX BO33PEHUI “TIO3IHEr0”
Xaijleka, HO M yNOPSIOYNATH €ro Mog4ac JOBOJBbHO Pa3pO3HEHHbIE HOPUANYECKUE HNIEN
B JIOTMYECKM TOCJIEIOBATENIbHYIO CUCTEMY. bnarogapss TakoMy NOAXOy JIOCTHraeTcs
HE TOJNBKO 0oJiee SCHOE NOHMMaHWE HOPUANYECKON KOHUEenuuu Xaieka, HO U €ro
OPUTMHAJILHOTO BKJIaJla B TEOPETUYECKOE NPABOBEICHUE .
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Karouesbie cao6a: anucmemono2us,; COYUAAbHAA MeOPUsL; NPABONOHUMAHUE ; MEOPUSL
CAONCHBIX (PEHOMEHO8; CNOHMAHHDLIL NOPAOOK, OP2AHUIAUUA; AH2AUICKOE 00Uee NPABo,
aubeparusm; meopus pacnpedeseHHo20 3Hanusn,; Ppuopux Xaiiex.
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OCNIABJIEHHAA PEAJIbHOCTb MNPABA*

PeanbHOCTh mpaBa MOXKET BOCIPUHMMATLCS I0-pa3HO-
My. Eciim oHa oCHOBaHa Ha 3MNMPUYECKU MOATBEPIXKAEHHBIX
COOBITUSIX, TAKMX KaK 3aKOHOJIATEJIbHbIE aKTbl, TO MPUAETCS
CTOJIKHYTBbCSI C MPOOJIEMOI1, YTO 3TU aKThl MOTYT OKa3aThCsl
NPUHATBIMU OYEHb JJABHO U HE COOTBETCTBOBATH MMEIOLIEICS
npakTuke. Takas nmpakTHKa UCXOAUT U3 TOTO, YTO KOHKPET-
HOE cofiepxkKaHue 00Jiee BaXKHO, YEM €0 AMUCTEMOJIOTNYECKUe
CBOWCTBA. A 3HAYUT, PEAJILHOCTb MpaBa SIBJSIETCS] Ocaal0IeH-
HOW. AHAJOrMyHasi KapTMHA BO3HMKAET, €CIUM OOOCHOBAThb
peanbHOCTh NpaBa NMYTEM €ro OHTOJIONMYECKU WJIEAIbHOrO
cyliecTBoBaHus. Takoe CylecTBOBaHUE AEVICTBUTENBHO MOXK-
| HO JIOMYCTUTb, U MPABO B 3TOM OTHOLIEHUU MOKHO CPABHUTb
A.KDAEP, C JIPYTMMHM OHTOJIOTMYECKM WJIEANbHbIMU CYLIHOCTSIMM, Ta-

AOKTOP TIpaBa, mpodeccop KUMU KaK YKCJIa WK pacckasbl. OfHAKO U OHU OyAyT JIMIIb
TOPHAMECKOTO paKyAbTeTa 0cJ1abJIeHHOI (POPMOIi PealIbHOCTH, OCKOJIBKY TO XK€ camoe
BpemeHcKkoro yHuBepcHTETA MOZKHO CKa3aTb U O 3dKOHaX, KOTOpPbIC CYWIECCTBYIOT JIMIUIL B
(Bpemen, Tepmanns), aHTa3usIX WM ABHO OTMEHEHbl. OHTONIOrMYecKasl uiealib-

email: Ikachler@uni-bremen.de HOCTb HOPM, TaKUM 0OPa30M, HE SIBIISIETCS IOCTATOYHBIM OC-

HOBaHMEM JIJ1s1 pa3pabOTKU peajMcTCKON Teopuu npasa. Beé
9TO 3aCTaBJIKICT YCOMHUTBLCS B TOM, SABJISIETCS JIM PE€AJIbLHOCTD HO)IXOII?[LU,CIZ KaTeropuei?I
muist onucanus npasa. [IosToMy B cTaThe yTBEP>KAAETCS, YTO PEAIBHOCTD IIPABa B JIyYLleM
Clly4ae SIBJISIETCSl OCJIa0JIEHHOM.

Kaiouesvie crosa: pearbHocmy, Cyu,ecmeosanue, OHMOAOUS NPA6a, NPAasoeoll pea-
AU3M, NPONOSUYUOHAABHOE COOEPICAHIUE, UOEANbHBLE CYUHOCTIU, ADCMPAKMHble 00BEK-
mbl, IMRUPUHECKUE PAKmMbL, HOPMbL NPABA, 3AKOHOOAMENbHbIE AKMbL.

BBenenne
Ecaun npaBo He gBisieTCSl pealbHbIM, O HEM HE CTOUT OecrnoKouThesi. HepeanbHoMy
NpaBy HET MECTA B «PEAJIbHOM MUPE», U TOIIa HEOOXOMMOCTb ITpaBa yTPAUMBAET BCSIKUI
CMbICI. DTa upesi, Oy/lyun pealtucTCKOM Mo CBOE MPUPOJE, ObLIa MOMYyJIsipHA B FOPUCTIPY-
nenuy XX Beka.! Ho v ceroiHsi oHa no-npekHemy MpUBJIEKaeT BHUIMAHUE MHOTHX TIpa-

© JI. Kasmep, 2023

*[TepeBop c anru. Orne3neBa B.B. Bemonnen no uzpganuto: Kihler L. The Attenuated Reality of Law //
Law and Realism / ed. André Ferreira Leite de Paula & Andrés Santacoloma Santacoloma. Stuttgart: Franz
Steiner Verlag, 2021. — P. 23-42.

'Cm.: Holmes O.W. The Path of the Law // Harvard Law Review. 1897. Vol. 10. P. 457; Llewellyn K.N.
The Bramble Bush. Oxford: Oxford University Press, 2008. P 5; Fisher W., Horwitz M., Reed T. American
Legal Realism. Oxford: Oxford University Press, 1993.
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BOBe/IOB.” V1 XOTSI peayin3M NpUHUMAIT caMble Pa3HOOOpa3Hbie (hOPMbI, OCHOBHAS €T LIeJTb
Obly1a HalpaBJIeHa Ha CO3/1aHKUE IOPUCTIPY/IEHIIMM, KOTOPas y/esija Obl BHUIMAHUE OPHIU-
YeCKOM NMPaKTUKE U MPaKTUYECKOMY MOHUMAHUIO NPaBa, a HE PACCMOTPEHUIO a0CTPAKT-
HbIX NOHSTUI 1 paBuJl. [IoHnMaHue npaBa Kak MPaKTUYECKON AEITEIbHOCTH BpEMEHAMU
ObLI0O HACTOJBKO BIIMSITENIbHBIM, YTO Ha3BAHUE «PEATU3M» CTAJI0 BOCIPUHUMATHCS KakK
camo co00il pazyMeroleecs, a OObSICHEHUE ONPENEISIEMON UM PEaIbHOCTH OTXO/AUJIO Ha
BTOPOM IUIAH.

B dunocodckoit Tpaguuuy NOHATHE «peali3M», KaK MPaBUIIO, UCTOb3YeTCs st
0003HaUeHUsI MO3ULIMHU, YTO WJIEH CYLIECTBYIOT aBTOHOMHO® U SIBJISIFOTCSI JIUIIIb MIMEHAMHU
SBJIEHUI (PU3MUYECKON pealbHOCTH. Pean3M B 3TOM CMbICiIE MPOTUBOIOCTABIISJICS HE f1a-
JEKOMY MUPY a0CTPaKTHBIX UIEH, a HOMMHATIU3MY , KOTOPbII UCXOAWUII U3 TOTO, YTO MPABO
SIBJIIETCS OHTOJIOTMYECKU UICANIBHON CYIIIHOCTBIO, HE3aBUCUMOI HU OT MBILUIEHHS, HU OT
(pusnyeckux oObEKTOB. MHOrME NpaBOBbIE PEATIMCTHI, HAIIPOTUB, CTPEMUIIUCH N30aBUTh-
Csl OT MOJIOOHOTO POJia YTBEPK/CHUIA," MPOHNUECKH Ha3bIBast X «TPAaHCUEHACHTAIBHON
Oeccmbicuueii».” [IpaBoBoit peanu3m 1Mo 9TOW MPUYMHE BLICTYNAN CKOPee PauKaIbLHON
BEpCHEN HOMUHAIN3MA, HEXKEJIN TPAJIMLIMOHHOIO Peajn3Ma.

XyXe TOro, MpaBOBbIE PEAIUCTbI YCEPHO MNBITAINCH OOBSCHUTH, KAKME UMEHHO
YTBEP>KACHUS, 110 UX MHEHUIO, SIBJISIFOTCSL PEAJIbHBIMU, & KaKue — (haHTaCTUYECKUMHU, Bbl-
MBILLIEHHBIMUA WJIM CHEKYNATUBHbIMU. HO faxke cpeay MX ONMOHEHTOB HE ObIJIO MOYTH
HMKOT'O, KTO CUMTAJ Obl, YTO MPAaBO HEPEAJBbHO M UYTO OHO HE BIICYET JIs JIIOAEH eMy
NOIUMHSTIOLMXCSl HUKAKUX COUMabHbIX nmocnencteuil. ['anc Kenb3eH B cBOMX MO3HUX
paboTax MoyTy NMpUOIU3UICA K aHTUPEAIMCTCKON MO3ULIMU, YTBEPXK/asi, YTO OCHOBHASI
HOpMa — 3TO (PUKILKS, MPOTUBOpeyarasi peanbHocTu.® Ho OH He MOIIEN 1anblie u He cjie-
JIal BbIBOJ], UYTO BCE MPABO €CThb (PUKLMS, IPOTUBOPEYALLAsl PEAIbHOCTHU, U B 3TOM CMBICIIE
OHO HepeasibHO. HanmpoTus, OH TpakToBas NpaBo Kak 3HaYEHUE «UMEIOLIMX MECTO Peailb-
HBIX aKTOB BOJI».” M1 4TOOBI M30€XKaTh «HEHAYYHBIX>» CNIEKYJISIIHIA, NBITAIICS yCTAaHOBUTh
TECHYIO CBSA3b MEX/Y NPAaBOM U (pU3NYECKON PEATTLHOCTBIO, IONYCKast, YTO HOPMBI — 3TO
KOHLIENTYJIbHBIE CXEMbI, MMO3BOJISIOIIME TPAKTOBATh 3MIIMPUYECKUE AKTHI B KAYECTBE
topunueckux.® Kak u peamictbl, Kenb3eH X0Ten BO3ABUTHYTH MPABO Ha «PEabHbIX»
aKTax, a He Ha UJUTIO30PHOM MJIM CEKYNATUBHON Mopanu. [IoaToMy HEyMBUATEIBHO, YTO
OH CUMTAJI TPABO PEAJILHBIM.

Leiter B. Naturalizing Jurisprudence. Oxford: Oxford University Press, 2007. P. 59; Tamanaha B.A
Realistic Theory of Law. Cambridge: Cambridge University Press, 2017. P. 194; Dagan H. Reconstructing
American Legal Realism & Rethinking Private Law Theory. Oxford: Oxford University Press, 2013. P. 14.

*Miller A. Realism. The Stanford Encyclopedia of Philosophy. 2016 // URL: https://plato.stanford.edu/
archives/win2016/entries/realism/ (05.06.2019).

“Holmes O.W. The Path of the Law. P. 460-461.

*Cohen F. Transcendental Nonsense and the Functional Approach // Columbia Law Review. 1935. Vol.
35. P. 809.

%Kelsen H. Allgemeine Theorie der Normen. Wien: Manz, 1990. P. 206.
’Ibid. P. 202.
8Ibid. P. 3.
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PeanucTbl BHICTYNAIOT OCHOBHBIMU ONIOHEHTaMU (DOPMAJIMCTOB U CTOPOHHUKOB Me-
XaHUYECKOI WM KOHIENTYAIbHOI opucnpyaeHIyn.” AGCTpaKTHbIN XapakTep Ha3BaHWil
9TUX TEUYEHUI 3aCJIOHST COOOM TO, MPOTUB YEr0 MMEHHO BbICTyNAN peanu3M. Tak yxX im
CUJIBHO (pOpMaNIMCTBI OTPULIAIIM PEAJILHOCTD MpaBa, YTO PEANUCTaM NPUILIIIOCHh BCTYNUTh-
cs1 3a €ro cyllecTBoBaHue? Bbul M FOPUANYECKUI HUTHIIM3M HACTOJIBKO PaclpoCTpaHEH-
HbIM, YTO TpeOOBajOCh Obl BMEIIATENLCTBO? KOHEYHO, MOXKHO NMONPOOOBATH MOUCKATh
HUTMJIMCTCKUE TO3ULIMU B Teopusix mpaBa pyoexka XIX—XX BB. (Onaropgapsi BIUSIHUIO
Huue), HO Bpsij I 4TO-TO yAAcTCs HAWTH la’ke B pad0oTax Takux (pOpMaMCTOB, Kak,
Hanpumep, Kpucrodep JIsurpein'® unu Bepuxapn Bunmmeiin'!', o6a 13 KoTopbIx fomy-
CKaJI CylLecTBOBaHMe npaBa HampoTus, TO, 4YTO OHM HAcTaMBajM HA PALMOHAIBHOM pe-
LIEHUH FOPUMYECKHX BOPOCOB, ObIJIO 1aJIEKO He oTpullaHueM npasa. Ckopee, UX B3IJIsi/bl
OTHOCWJIUCh K NIPaBOBOMY PEAJIM3MY M IOPUCIPYAEHLIMA UHTEPECOB, KOTOPAsi CUATAIIACH
KOHTMHEHTAJIbHBIM POJICTBEHHUKOM NPAaBOBOIO peajn3Ma, NOCTABUBLIAS MOJ] COMHEHUE
UJICI0 O TOM, YTO JIJIsl PELLEHNs] CYyAEOHBIX €] JOCTATOYHO BOCIOJIb30BaTHCS NPABOBbIMU
HOpPMaMH, ¥ UTO TPABO CYILECTBYET JIO MPUHSITHSI TAKUX peleHuil. '

Hekoropble yTBEp>KAEHUS] pealMCTOB ObIIM Aaxke Oojiee MeTapU3MYECKUMH, 4eM
YTBEP>KACHUS] KPUTUKYeMOro umMu popmanusma. CKaHJMHABCKUE PEATUCTbI, HApUMeEp,
CUMTAJIM, YTO MPABO €CThb HE YTO MHOE KAK 3MIMPUUYECKN YCTAHOBIIEHHbIE (DAKThI, BPOJE
MBICJIEH, C TOUKU 3pEHUsl ICUXO0J0rnu."* B yacTHOCTH, OHM TIOJIaraiu, YTO HOPMbI MpaBa
HE MOTYT CYILLIECTBOBATb BHE YEJIOBEYECKOro MbllieHnst. Ho gaxke ecim 310 1OMyCTUTD,
TaKasi TMIOTe3a BICYET BECbMA CMEIIbIE NTPEANIONIOXKEHNS O CYLLIECTBOBAaHUN OHTOJIOTMYE-
ckux BonpocoB. Hanpotus, popmanuctsl, Bpoae JIsHraeiina niv Bunueiiia, OHTOn0ru-
YecKue BONPOChI NPOCTO WTHOPUPOBAJIMA, OTPAHNYMBASICH JIMLIL BONPOCAMHU JIOrMaThye-
CKMMU U METOJIOJIOTMYECKUMHU.

YnopHoe oTpullaHue PeabHOCTH TpaBa aMEPUKAHCKUMU peasiicTamu'® He moiydu-
JIO IIMPOKOW MOAIEPKKHU. BMeECTO 0OCYKAEHUSI OHTOJIOTMYECKUX BOIPOCOB, OHU COCPe-
JIOTOYWJIMCH HA APYTOM B3IJIS/IE HA NMPAaBO M COMYTCTBYoLIEN MeTofosnoruu. [IpaBosoit
peanusM TpaKTOBaJ MPABO KAK COLMAIILHOE SIBJIEHHAE M CTPEMUIICS] OCIIOPUTD TE3UC (Pop-
MaJli3Ma, 4YTO IOPUANYECKUE PELLIEHNUS] MOXKHO NPUHUMATh UCKIIFOUUTENBHO C MOMOILBIO
IOPUMYECKUX METOJIOB, HAIPUMEP, YKa3aHUsl Ha 3aKOH WJIM Ha JIpyroe cyjieOHoe pele-
HME. AMEPUKAHCKUE PEAIMCTBI CYATAIIM, YTO 3TOrO HEJOCTATOYHO, HAJl0 MPUHMMATH BO
BHMMaHMeE U Ipyrue (pakTopbl, IMEHHO NO3TOMY OHU NIPU/IABAJIA BaXKHOE 3HAYEHUE COLMO-

Llewellyn K. The Bramble Bush. P. 5; Dagan H. Reconstructing American Legal Realism & Rethinking
Private Law Theory. P. 17. ITogpo6ree cM.: Schauer F. Foreword // Karl Llewellyn and the Realist Move-
ment, Second Edition / ed. William Twining. Cambridge: Cambridge University Press, 2012. P. IX-X.

"Langdell C.C. A Brief Survey of Equity Jurisdiction, Second Edition. Cambridge: Harvard Law Asso-
ciation, 1908. P. 19: «MiMeHHO moTOMYy, YTO MpaBa CYIIECTBYIOT U MHOTJIA HAPYIIAIOTCS, Hy>KHBI CPEAICTBA
[IPABOBOW 3aLUTbHD».

"Windscheid B. Lehrbuch des Pandektenrechts. Vol. 1. 9th Edition. Aalen: Scientia, 1963. P. 272, rne
TO>KE TOJITBEPIK/AETCSI CYIIECTBOBAHNE TIPAB.

2Cwm., nanp.: Frank J. Law and the Modern Mind. New York: Routledge, 2009. P. 50, rje yTBep>xa-
€TCsl, C TOYKM 3PEHHsT «OOBIMHOTO YENIOBEKa», UTO «JI0 TeX TMOp, MOKA HE BBIHEC PEIICHNS] Ha OCHOBAHNN
UMeoIIMXCsl (paKTOB, HUKAKOTO MPaBa He CYIIECTBYET; 10 MPUHSTHS TAaKOTO PELleHUs] eUHCTBEHHBIM J10-
CTYIHBIM TIPABOM SIBJISICTCS] MHEHHE FOPUCTOB. ..>».

BOlivecrona K. Law as Fact. Ejnar Munksgaard, 1939. P. 47-48.

“Cwm.: Schauer F. Foreword // Karl Llewellyn and the Realist Movement, Second Edition / ed. William
Twining. Cambridge: Cambridge University Press, 2012. P. IX.
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JIOTUM ¥ IPYTUM HayKam,'> YIyCTHB TeM CaMbIM U3 BUJLy OHTOJIOTMUECKHI BOTIPOC O TOM,
peasIbHO JIM PABO U B KAKOM CMBICIIE.

Jlaxke cerojiHsi MHOTHE MpaBoOBe/bl U30eratoT 00BSICHEHUSI OHTOJIOTMU, HECMOTPSI Ha
YacThle OTCHUIKY K peasi3my.'¢ [ToaToMy paccMOTpeHre TOro, Kak peaicThl U MpejicTa-
BUTEJIU JIPYTUX FOPUIMYECKUX TEOPUI 3TO OOBSICHSIIOT, MPEJICTABIISETCS BIIOJHE ONpaB-
faHHbIM. YTO 3HaUMT NpHaBaTh 3HaYEHKME peajbHOCTH npaBa? B KakoMm cMbicie npaBo
peanbHo? [Janee st nocTaparoCh NPOSICHUTB 3TH BOIPOCHI MyTEM 00CYK/IEHUS JIByX OCHOB-
HbIX 3HAYEHWI, KOTOPbIMHU, KaK MHE KaXKeTCsl, IOHATUE «PEATbHOCTh MpaBa» 00Ja1aeT —
AMIMPUYECKOE U OHTOJIOTMYECKHU UfIeaIbHOE 3HAYECHUSI.

IMnupuyecKas peajbHOCTh
1. HepocTaTo4HOCTh SMIUPHYECKUX (PaKTOB

JOCTYNMHOCTh SMIMPUYECKON PEalbHOCTH MHOTUM MpPaBOBE/laM MO3UTUBUCTCKOTO
TOJIKA Ka3aJIaCh HACTOJILKO OIPOMHBIM MPEMMYIIECTBOM, YTO OHM TIHITAJIUCh pAaCCMATpPU-
BaTh MPaBO UCKIIIOUUTELHO B €€ KoHTeKcTe. C 3TOi TOUKM 3peHUs, PAaBO TaK >Ke pealib-
HO, KaK ¥ aMnpuyeckue siBiiennsi. Kak yxe ObIJI0 cKa3aHo, HanboJiee POCTOl Teoprei,
OOBSICHSIIOLIEH TIPABO B 3TOM KJItOU€E, ObIJT CKAHMHABCKUI1 TIPABOBOIA Peajii3M, TPAKTYO-
I «ITPaBO Kak (pakT». DTo ObUIO HEe TOJLKO Ha3zBaHueM TpakTara Kapsia Ommsekpo-
HbI,'” HO ¥ €ro MPOrpaMMoOii, COTJIACHO KOTOPOH pealbHOCTh TpaBa 00YCJIOBIIEHA €T0 CY-
IIECTBOBAaHKMEM B (PM3MUECKOI1 PeaIbHOCTH, & HOPMBbI MPaBa SIBJISIFOTCSI HA Y€M WHBIM, KaK
NICUXOJIOTUYECKUMU WK colosiorndeckumu paktamu. OCHOBHAsI €ro Wjesl 3aKII0vanach
B TOM, YTO YTOOBI NPUJIATh MPABY HAYYHBIN XapaKTep, €ro Hajio PaCCMaTPUBATh Kak TO,
YTO MOXKHO MCCIIE[IOBATH C MOMOIIIBbIO METOJIOB €CTeCTBeHHbIX HayK. OTcCIofia, Kak BbIpa-
3usicst amepukanckuii peanuct Onusep Y aHAe 1 XoaMc, YeJ0BeKOM OyayLIero J0JIsKeH
CTaTh «CHEUMATUCT B 00JACTU CTATUCTUKKM M 9KOHOMUKI» .8

OpnHako cpazy ke BO3HUKJIM COMHEHUSI, & MOXKET JIM TaKOW MOAXOf] CTaTh yOeauTeb-
HbIM 00bsicHeHHeM npaBa. OJIHO U3 eCTECTBEHHBIX BO3PAKEHUIN MOXKET COCTOSITh B TOM,
YTO 3aKOH COJIPKUT TaKue HOPMATHBHbIC CYIIIHOCTH, KaK MpaBa U 00SI3aHHOCTH, KOTO-
pble CYIIECTBEHHO OTJIMYAIOTCS OT SMIMPUYECKH YCTAHOBJICHHBIX (pakToB. Benp nmpasa
1 00SI3aHHOCTH MPEINKCHIBAIOT, YTO HAJIO C/IENATh WJIM KAKOTO MOJIOXKEHUS JIe CIIe/y-
eT npuiepKuBaThes. Takue npeanvcanusi OTAMYAIOTCS OT onucaHuil akToB. Cyiiee u
JTIOJIKHOE — 3TO pa3Hble Kareropun.'’ A 3HAUUT, peasibHOCTh MPaBa He MOXKET, MO KpaitHen
Mepe, OJTHOCTBIO COCTOSITh U3 ONUCAHMIA (DaKTOB.

Kosb ckopo mpaBo OTIMUAETCs OT SMIMPUYECKUX (DAKTOB BHEUIHETO MUPA, BO3HU-
KaeT coOJIa3H pacCMaTpPMBaTh €ro B KOHTEKCTE BHYTPEHHErO MHpa MBICJICH U OTHOILIE-
HU. MHOTHE MO3UTHUBUCTBI, IOMUMO MPABOBBIX PEAMCTOB, T UIMEHHO TAKUM MyTEM.
HawuGonee ynaunbiM npuMepoM siBisieTcst ujest [epGepra XapTa o BHyTpEeHHE!N TOUKe 3pe-

“Holmes O.W. The Path of the Law. P. 469; Llewellyn K. The Bramble Bush. P. 41; Frank J. Law and
the Modern Mind. P. 100-107.

“Tamanaha B. A Realistic Theory of Law; Dagan H. Reconstructing American Legal Realism & Re-
thinking Private Law Theory.

7Olivecrona K. Law as Fact. Ejnar Munksgaard, 1939.
"SHolmes O.W. The Path of the Law. P. 469.

Hume D. A Treatise of Human Nature. Oxford: Oxford University Press, 2000. P. 469; Kant I. Grund-
legung zur Metaphysik der Sitten. Vol. IV. Berlin, New York: Walter de Gruyter, 1963. P. 427. [Ipyroit
nogxopt cM.: Searle J. How to Derive “Ought” From “Is” // The Philosophical Review. 1964. Vol. 73.
P. 43-58.
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HMs Ha npaBo. C €€ MOMOILBIO OH ONKUChIBAJI OTHOLLEHKS K MPABY YEJIOBEKA UJIM TPYMIIbI
JIIOfIEi, pasfelIsoLIMX IPUMYecKie MpaBuiia U UCNOJb3YIOIMX UX KaK PyKOBOJCTBO K
neiicTBuro.”” Ho OTHOLICHWSI ¥ MBICIH MPUHAJJIEKAT 00JIACTH CYLIEro, Mo KpaiHeil Mepe,
€ClIi UX paccMaTpuBaTh HE B KauyeCTBE OOBEKTMBHBIX CYLIHOCTEH, HE3aBUCUMBIX OT
MblIeHust (Kak 9To fienan ®Ppere?'), a kak ncuxojoruyeckue (aktol. M Toraa Mbicib
OyJeT NMpefICTaBIsATh OO0 peasbHOE MOJIOKEHUE JIeJ ONPENIEIEHHOrO YelloBeKa B Onpe-
JIEJIEHHBII MOMEHT BPEMEHM U B ONpefieIEHHOM MecTe. E€ MoxKHO OyfieT uccrefioBath, B
COOTBETCTBHU C TIPOrpamMmmoii Xapra,? ¢ OMOLIBIO IECKPUIITUBHOI conponoruu. Mpiciu
Y OTHOLLIEHUSI, C 3TOM TOUKM 3peHusi, Oyly T HE MPEANMCAHUSIMU O TOM, YTO JJOJIKHO MPOU-
300TH, a pakTaMK 00 ONpeIeIEHHOM YeJIOBEKe WIM IPYIIe JHOfAeH.

Ho MbIC/u 1 OTHOLLIEHUSI MOTYT ell¢ yKa3bIBaTh M HA TO, YTO IOJIXKHO npousoiTu. U B
9TOM OTHOLLEHNY OHA HOPMATUBHBI. OJJHAKO MBICJIb, yKa3bIBatoLllasi HA HOpMaTUBHOE Npefl-
JIO3KEHUE, He CTAHOBUTCS 3TUM TMPETIOKEHUEM, OHA OCTAETCS TICUXOJIOTMYECKUM (PaKTOM,
MOKAa3bIBAIOLMM, YTO YEJIOBEK MbICIUT. [IpeMeT MbICIU eCcTh UCKIIOUMTEIHHO HOpMa-
TUBHbIN Bonpoc. Hanpumep, korjga A fymaer, uto B jomkeH emy 10 €, ncuxosnornyeckum
¢paxTom OyzeT To, uTo A Tak gymaet. Ho 37ech HUUero He roBOPUTCS O TOM, a I0JIXKEH JI
BOOOLIE B ni1aTuTh A. B MOXKET OT 3TOr0 OTKA3aThCsl, MPU3HABAs! IPU 3TOM, YTO A IyMaeT,
yto B nosked eMy 10 €. OTpuianue HOpMaTUBHOTO NpeyIoXKeHus (B JOJDKEH IEHbIM
A) He BIEUET MO OOJBUIOMY CUETY OTPULIAHUS JECKPUIITUBHOTO MPEIoKeHus (A nymaer,
4T0...). Hao60poT, MbICIIb O TOM, UTO B JIOJZKEH HEUTO CIeNlaTh, POCTO HE BIEYET TOrO,
4yTOo B 00513aH 3TO cienaTb. TakuMm o0pa3oM, JJaKe €CIM MbICIb U HOpMa MpaBa U UMEIOT
OJIMHAKOBOE MPOIO3ULMOHAIILHOE COfIEpKaHUe,, X MPEIMEThI CYILEECTBEHHO Pa3InyaroTCsl.
MHeHue 0 TOM, 4TO JJOJKHO MPOU30MTH, U HOPMA O TOM, UTO JI0JI’KHO POU30MTH,, TPUHAJI-
JIeXKAT Pa3HbIM KAaTErOPUSIM U NMO3TOMY He CIIOCOOHBI OObSICHUTD JPYT JIpyTa.

Takum 00pa3oM, peabHOCTh MpaBa HE MOXET OCHOBBIBATBHCSI MCKIIFOUUTENBHO Ha
NICUXOJIOTMYECKUX (pakTax. B MpOTMBHOM cilyyae CBOWMCTBO HOPMATMBHOCTHU TpaBa HC-
ye3510 O6b1. Ho 310 He 03HavaeT, 4YTo amMnupuyecKas peasibHOCTb He UMEET OTHOLLEHUS K
npaBy, a TOJILKO TO, YTO /IJIs TPaBa e€ HEAOCTATOYHO.

2. Cps3aHa i1 peajibHOCTh MPaBa ¢ HOPMOTBOPYECTBOM?

Jlaxe ecav HE MPUHMMATH BO BHUMAHUE MPUHIMNHUAIBHOE Pa3Inyne MeXy (pakTamu
Y HOPMaMM, BCE K€ CJIO>KHO MOHATh, HA KAKMX MMEHHO (paKTaX peaslbHOCTb MPaBa OCHO-
BaHa. A NOCKOJIbKY HOPMbI paBa BO3HUKAIOT TPU ONPEAEIEHHBIX OOCTOSTENLCTBAX, TO
peaNbHOCTB MPAaBa MOXKHO MONBITATHCS OOHAPYXKUTh B 3TUX OOCTOSTENbCTBAX. [J1s1 3TOrO
MO>KHO ObUIO Obl OMUCATh aKTbl, HEOOXOMMBIE Il IPUHATHS 3aKOHA B MapJIaMEHTE, U
JIOIYCTUTb, YTO OHU COCTOAT U3 3MIUPUIECKUX (PAKTOB, BKIIIOUAS TE, YTO ONPENIETIEHHbBIE
JIIOIM COOpPaJIMCh B ONPENIETIEHHOM MECTE, TOJIOCYIOT ONpPEAENEHHBIM 00pa3oM M ompe-
JIENIEHHBIM 00pa30M MyOJMKYIOT cBOM pelieHus. Ho 1ake npu TakoM ONMmMcaHuv HOpPMBbI
SIBJISIFOTCS PE3YJILTATOM YETKOW MPOLEAYPhI, & HE camMoil 3To npoueaypoi. [loaromy Bcé
K€ CJIEYET OTIAMYATh (PaKThl, COMJIACHO KOTOPbIM BO3HMKAET ONpPEACIEHHAs HOPMaA, OT
HOPM Kak Mx pe3yJibraTa. OueHb BaXKHO pa3inyaTh, CO3AaETCs JIU MPaBO ONPEEIEHHBIM
aKTOM, UJIM K€ CaM aKT PAacCCMaTPUBAETCS B KAUYECTBE MpaBa.

Hart H.L.A. The Concept of Law. Oxford: Clarendon Press, 1961. P. 86.

2'Frege G. Der Gedanke // Logische Untersuchungen / ed. Giinther Patzig. Gottingen: Vandenhoeck &
Ruprecht, 1966. P. 43.

2Hart H.L.A. The Concept of Law. P. V.
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Hanpumep, He HopMma Kak TakoBasi SIBJISIETCS] FOPUAMYECKUM aKTOM, HO TO, YTO OHA
npuHsTa napiaameHToM. MiHaue oHa mpecTaHeT ObITh IOPUAMYECKU 3HAUMMON, KaK TOJIb-
KO 3aKOH OyjeT npuHsT. Hopma mpojioiizkaeT cyiecTBoOBaTh a’ke TOrfa, KOrja 3aBep-
HIMJIOCh HOPMOTBOpPUECKOe AieficTBre. Takum 06pa3oM, 4TOObI MOHSTh, YTO TAKOE HOpMa
npaBa, He CTOUT OrPAaHUYMBATHCS JUILIbL ONMKMCAHKEM HOPMOTBOpUYecKoro jerictus. To xe
camoe OTHOCUTCS U K JIPYTUM IOpUIMYecKuM JeicTBusiM. Hanpumep, cynonpousBojicTBO
SIBJIIETCS. BaXKHOU MPOLEAYPOii, B paMKax KOTOPOI MOTYT CO3/IaBaThCsl HOBbIE HOPMbI,
€CJIM CY/Ibl Ha 3TO YMOJHOMOYeHbI. OffHaKO cyieOHbIe HOPMOTBOPUECKUE JIEVICTBUS TOXKE
OTJIMYAIOTCSI OT caMUX HOPM. Jlaxke eciiu MOKHO ObLIO Obl IPOCHIEUTH NPOUCXOXK/CHUE
KaXK/I0i HOPMBI /IO ONpPeJIeIEHHbIX SMIUPUUECKUX (PAKTOB, TAKMX KAK aKThl MapjaMeHTa
WU CY/1a, BCE K€ UX ObLIO Obl HEJOCTATOYHO, YTOOBI MOHSITh, UTO TaKOE MPAaBO.

Paznuuue mMexxay nmpaBoM M NPaBOTBOPUYECKUMU JICHCTBUSMU MPUBOAUT K TOMY, UTO
HOPMbI CTAHOBATCSI HOPMATHBHO 3HAUYMMbBIMU MMOMUMO JIECTBUIA MO UX co3fanuio. OHu
MOTYT JIeICTBOBATh (M OOBIYHO TaK U MPOUCXOAUT) HeompeneacHHoe Bpemsi. OaHasKIbI
BO3HHKHYB, UX TPUMEHEHUE HE HYK/IAeTCsl B AMIUPUYECKUX aKTaX. UToOObI HOpMATUBHOE
npefinicaHie OCTABAJIOCh OPUANYECKHU JIEHCTBUTENbHBIM, HET HYX/bl B (PaKTUUECKOM
OCHOBaHUU (TOJILKO €CJIN YCIIOBUSI €r0 IEHCTBUTENILHOCTY HE OrPaHMYEeHbI TAKUM OCHOBA-
HueM). [IpyunHa Bcero aToro B TOM, UYTO HOPMbI PaCpOCTPAHSIFOTCSI Ha BCeX JIFOiel, OHU
IEVICTBYIOT B IPOCTPAHCTBE 1 BO BPEMEHU, UTO 3aKPEIIEHO JIMOO0 B YCIOBUSIX CAMUX HOPM,
160 B HOpMaX , OMpeeIsIOIMX UX TpuMeHeHune. Hanpumep, 06s13aHHOCTH COOCTBEHHMKA
HEJIBIDKUMOCTU HE 3aBUCAT OT CPOKa 3aKJIIOUEHHOTO MM JIOTOBOpA apeH[ibl, OHU MOTYT
yTPAaTUTh CUIIy TOJBKO B CIyyae UX 3aKOHOJIATEIbHON OTMeHbI. M oKa OHM OCTaroTCst
IOPUMYECKU JIEICTBUTENbHBIMU, OHU JIOJKHBI UCTIONHSTHCS 0e3 yuéTa SMIUPUUECKUX
akToB. FIMEHHO 3Ta ropuinuyeckasi OrpaHuYeHHOCTh HaJIeJIIeT akT CO3[]aHus paBa orpe-
NIeNEHHON HOpMaTHBHON cusioii. [IpuHsiTas mpaBoBasi HOpMa OOBIYHO MpUMEHsieTCsl 6e3
KaKuX-JMOO OrpaHUYMTEINIbHBIX ycaoBuil. [IpaBonprMeHHUTENSIM HE HY>KHO CIIPAIIUBATH
corjacus Ha e€ npuMmeHenue. M 6narofgaps 5ToMy HOpMa BIIOJIHE MOKET OKa3bIBATh BIIUSI-
HIE Ha PeaibHOCTh, /IasKe eCJIM OHa OblIa COo3/IaHa MHOT'O JIeT Ha3al.

Takast He3aBUCUMOCTb HOPM OT (PaKTOB HAKJIAJbIBAET CEPbE3HbIE OrPAaHNYCHUS HA TO,
a MOKHO JI1 PaccCMaTpuBaTh PeajbHOCTh MPABOBbIX HOPM B KOHTEKCTE 3MIUPUUYECKUX
aKTOB, CBSI3aHHBIX C UX co3flaHueM. 160 uToObl OOHAPYKUTH MPaBO, OHUX TaKUX (haK-
TOB SIBHO HEJJOCTATOYHO. Bosee Toro, HOpMbl MOTYT ObITh MPUHSITHI IOBOJLHO AaBHO, a
NOTOMY MOTYT UMETh cilaboe 3HaueHue JJIsl TeKyIIero nosuoxkenus aei. [lo atoi npuuu-
He, HanpuMep, TpaskIaHCKUii KojieKe PpaHiyn, KOTOPbIA XOTs ¥ ObLT MPUHST MHOTO JIET
Ha3a/J U NpU ONpefieSIEHHbIX UCTOPUYECKUX OOCTOSITENbCTBAX, MPOJIOJIKAET OCTaBaTh-
Csl FOPUJIMYECKHU W COLMOJIOTMYECKU 3HAYMMbIM. UTOOBI TOBOPUTH O PEATLHOCTU HOPM
npaBa, OJHUMHU JIUIIb UCTOPUUECKUMU (paKTaMU UX CO3[aHUsI HE 0OOUTUCH. XOTs OHU U
NPEJICTABISIOT UHTEPEC, BCE K€ OHU HE PAaCKPBIBAIOT 3HaYeHusi HopM. OHU MOTYT JIMIIb
OOBSICHUTD, KaK HOpMa Obllla CO3/]aHa, HO HE MOYeMY OHa JI0 CUX Mop JielcTByeT. PaKkThl
CO3JIaHKsI HOPMBI HE U3MEHSITCS 1asKe TOryIa, KOrjia aTa HopMa 0yjieT (hopManibHO OTMEHe-
HA WUJIM K€ OT HeE MPOCTO OTKAXKYTCS.

[ToaTOMYy MOMUMO aKTOB CO3[JaHMSI HOPM HY3KHbI €IIE U KPUTEPUU,, TIO3BOJISIFOIIIUE OT-
JIMYUTH UCTOPUUYECKOE MPABO OT COBPEMEHHOro. [Is 3Toro Hajo, Kak MUHUMYM, yCTa-
HOBUTH, KAaKUM 00pa3oM aKThI MPOITIOro CBsi3aHbl ¢ HacTosiuM. Mnu cnoBamu Tomaca
['066ca, «3aKoHOfIATENIeM SIBIISIETCS HE TOT, Ubel BJIACTHIO 3aKOH BNEPBbIE U3/IaH, a TOT,
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Ybeil BOJIEH OH MPOJO/IKAET OCTABAThCs 3aKOHOM».> BOT mouyeMy ¢ MOMOIIBIO OfJHUX
JUIIb (paKTOB CO3/IaHUSI HOPM CJIOSKHO OOBSICHUTH PeajlbHOCTh camoro npasa. HyskHbl
emi€ pakThbl O HACTOSIILIEM.

3. CBs13aHa M peajibHOCTh NPaBa C AeNCTBYIOUUMH
3aKOHOAATEJIbHBIMU aKTaMu?

Ccebuika ['o06ca Ha BOJIIO 3aKOHOAATENsl 00J1ajaeT TEM NPEUMYLECTBOM, UYTO 3aKO-
HOJIaTeJb PUHAMAET 3aKOHbI, PYKOBOJCTBYSCH HE NMPEAbIIYIIMMU aKTaMH, a TEKYyLLEN
cutyauueii. ['060c nosaras, 4To 3aKOHBI 3aBUCSIT, O OOJILLIOMY CYETY, OT HBIHEILIHE-
ro cysepeHa. YtoObl HOpMa Oblila NPU3HAHA CYBEPEHOM, MAJIO HAJIM4YMs y HEE MOPAJIU U
ucropuyeckoro npoucxoxpaenusi. Ho npegnoxennoro ['o66com pasnmuunst ICTOPUYECKO-
IO 3aKOHOJIaTeJIsl U HBIHELLTHETO CyBEPEHA HEJJOCTATOYHO, [IOTOMY YTO U TOMY, U IPYTOMY
NPUXOJUTCS MOJIAraThCsl HA aKThl, IPUHSATHIE 10 HETO U KOTOPBIE OH JOJDKEH MPU3HATD.
OpHako B NpU3HaHMY BCEX PAaHEE NMPUHSTHIX 3aKOHOB HET HUKAKOK HEOOX0oaUMMOCTH. OHM
Oy[yT IENCTBOBATH 10 UX (POPMAJIbLHOI OTMEHBDI.

[ToaTOMy Ba’kHO NOHMMATb, KAKAE MMEHHO AKTbI 3aKOHOJIATEJISl FApPAaHTUPYIOT, YTO
CTapble 3aKOHbI «ITPOJIOJIKAIOT OCTaBaThCsl 3aKOHaMM». OTKy/la Mbl 3Ha€M, YTO MPE/bI-
AyLIME aKThl NOJYYUIIN Opuanyeckoe npusHaHue? OCOOEHHO 3TO KacaeTcsl TEX HOPM,
KOTOPbIE NPUMEHSIOTCS KpaiiHe peako. Kak MoHATh, MpU3HAN JIM UX HBIHELIHWIA 3aKO-
HOJIaTeJIb U KaK OH 3TO cfienan? OOLenpruHsaTON NPakKTUKU TaKOro NMpu3HaHus HeT. Bos-
MO>KHO JJaXKe€ TaKO€, YTO 3aKOHOJATENb UX HE MPU3HAET, HO OHM NPOJOJIKAIOT MpUME-
HAThCs. [lofoOHast cuTyauyst MOXKET BO3HUKHYTh, B YACTHOCTH, TOIJIA, KOIJIa HA CMEHY
CTaporo MOJUTUYECKOrO OOJIBIIMHCTBA MPUXOAUT HOBOE, KOTOPOE €LE HE MPUCTYIMUIIO
K oOeljaHHbIM pepopMam. M HEBa>KHO, HACKOJIBKO HETaTMBHO HOBOE OOJIBIUMHCTBO OT-
HOCUTCSI K CTapbIM 3aKOHaM, OHU NPOJOJIXKAIOT JIENCTBOBATh, NOKA HE OyyT OTMEHEHbI
HOBBIM 3aKOHOJJATENIEM.

MHorpa crapble 3aKOHbI MOTYT NPU3HABATBLCS] 3aKOHOIATEJIEM C MOJTYAIMBOIO COIJIa-
cusi. Ho 3T0 He 0OBSICHSET, OYEMY 3TH 3aKOHBI JIOJIKHbBI IEICTBOBATH U MPUMEHSTHCS Ha
npakTuke. [Toka rocnogcTByeT BEPXOBEHCTBO 3aKOHA, IVIaBHBI BONPOC MPABONPUMEHE-
HMS 3aKJIFOYAETCS] HE B TOM, KaKM€ 3aKOHbI HAWJIy4YIIMM 00pa3oM COOTBETCTBYIOT MOJIU-
TUYECKUM NPEANOYTEHNSM HBIHEIIHETO 3aKOHOATENISA, @ B TOM, KAKHME 3aKOHBI SIBIISIFOTCS
IOPUAMYECKU JIEMCTBUTENIbHBIMU. Ero OTHOLIEHNE K paHee NMPUHATHIM 3aKOHAM HE UMEET
0co00ro 3HaYeHus JI1s AeficTBYoLIero npasa. [IpMHATHIE 3aKOHBI, TOKA OHU HE OTMEHEHBI,
SIBJISIFOTCS. YaCThIO NPABOBOW CUCTEMbI, KOTOpasi HE JIOJIKHA 3aBUCETH OT MOJUTUYECKUX
VU3MEHEHUI WM MPEANOYTEHNI 3aKoHozaTens. Bcé aTo, onpefenéHHo, ecThb CIEICTBUE
KOHTMHYWUTETA MPABOBOM CUCTEMBI, a HE AMIMPUYECKOro akTa. To, yTo HOpMbI NPOAOJI-
KAIOT AEVICTBOBATH JJO MX OTMEHDI, SIBJISIETCS] HEAMIIMPUYECKNM CBOMICTBOM MPABOBOW CH-
crembl. Ho ecim npaBonpuMeHUTENM paccMaTpUBaOT NPaBO BCEPBE3, TO 3TO CBOWCTBO
BIIOJIHE MOKET OKa3bIBaTh BIMSHUE HA SMIIMPUYECKYIO peanbHOCTh. M X0Ts ux neicTeus
SIBJISIFOTCS. AMIIMPUYECKU BOCIPUHUMAEMbBIMU, UX BPSIJL JIU CIIEYET PACCMaTPUBATh B TOM
K€ KJIH0Ye, YTO U IECTBUS 3aKOHO/IaTels. B MpoTUBHOM ciiyyae 000t pailoHHbIA CY/Ibs
cTaj Obl 3aKOHOJATENBCTBOBATD, M TOT/IA MOHSITUE 3aKOHOJATENS YTPATUIIO Obl CMBICI.

Teopuro '060ca MOKHO ObLTO Obl peadUIUTUPOBATH CllefyroMM oopa3om. Bo-nep-
BbIX, CKa3aTh, YTO MPABOBAsl CUCTEMA OCHOBAHA IJIaBHbIM 00pPa30M Ha BOJIE HBIHEIHETO
3aKOHOJATENSl U, BO-BTOPBIX, YTO TaKas CUCTEMAa COCTOUT U3 BCEX KOIJA-JIUOO MPUHS-

Hobbes T. Leviathan. Cambridge: Cambridge University Press, 1991. P. 139.
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ThIX U HEOTMEHEHHBIX HOpM. [loaTOMy ciiefiyeT paccMaTpuUBaTh HE OT/IEIbHbIE 3aKOHbI, a
NPABOBYIO CUCTEMY B LIEJIOM, IEMCTBEHHOCTh KOTOPOI OOBSICHIETCSI €€ OTHOCUTELHBIM
NpU3HAHMEM 3aKOoHoAaTeNsl. M Torna ¢ NOMOIIbIO BOJIM HBIHELTHETO 3aKOHOAATENS] MOXKHO
ObLI10 Obl MOKA3aTh, MIOYEMY HOPMbI, TPUHSATBIE MHOTO JIET Ha3a/, BCE elE NEeUCTBYIOT U
NOTOMY SIBJISIFOTCS] PEAJIbHBIMU.

Ho Takoe smmmpuyeckoe onucaHue npaBa Ccpaszy K€ CTAIKMBAETCS C CEPbE3HbIMU
TpygHocTssmMu. V160 mpuaéTcsi 0ObSCHUTL, MOYEMY NPAaBOBasl cucTeMa O0a3MpyeTcsl Ha
onpeieNEHHbIX IEMCTBUSX HbIHEIIHEro 3akoHoparessi. Ha ocHoBaHMM Kakux amMmmpuye-
CKHX aKTOB 9TO MOXHO cpienaTh? JlocTaToYyHO JM TOro, YTO 3aKOHOJATENb MOCTOSIHHO
NPUHUMAET HOBbIE 3aKOHbI U PACCUMTHIBAET HA UX ucnosHeHue? Ho aroro Bpsj im XBa-
TUT, YTOObI COXPAHUTh B CUJIE IPYTUE 3aKOHbI, IOTOMY YTO MPAaBOTBOPYECKUE AKThl HE-
00513aTeJIbHO JI0JIKHBI ObITh CBSI3aHbl C CyLIECTBYIOLMMUA HopMamu. [IpaBoTBOpueckue
aKThl MOTYT JIMIIb MPEANoJaraTh CYLECTBOBAHUE PYTMX HOPM, HANPUMEP, €CIA OHU
OTrPaHUYMBAIOT JICMICTBUE OMPEJEJICHHOr0 CyObeKTUBHOIO MpaBa, AONYyCcKas TeEM CaMbIM
ux cyuiectBoBaHue. Ho 3To TOAbKO OffHa U3 BO3MOXKHOCTEN, KOTOPasi HE CBUMIETEIILCT-
BYET O TOM, YTO HET TAKMX 3aKOHOB, KOTOPbIE HE MPU3HAHbI AKTaMU HBIHEILIHETO 3aKO-
Hopiatens. OCOOEHHO 3TO XAPAaKTEPHO JJIsi COBPEMEHHBIX MPABOBBIX CUCTEM, KOTOPbIE
cofiep>kaT OrPOMHOE KOJIMYECTBO 3aKOHOB, CJ1a00 CBSI3aHHBIX JIPYT C ApyroM. Manosepo-
SITHO, YTOOBI OT/I€JIbHAsI HOpMa Npenoaraa CyleCTBOBAaHUE BCEX IEWCTBYIOLLIMX HOPM
1 6e3 HUX He umesna Obl FopuMYecKoi cuitbl. HeT Takoro eficTBuUsl, KOTOPOE MpuaBaso
Obl FOPUIMYECKYIO CUITY BCEl PABOBOI CUCTEME.

YT100bI U3 IENCTBUI 3aKOHOAATENS BEIBECTU UMIUTMUUTHOE [AOMYILEHUE O CYLIECTBO-
BAaHUM HbIHEUIHEW MPABOBOW CUCTEMbI, HY>KEH apryMeHT, CIOCOOHBII MOKa3aTh, MOYeMy
€ro JIEVCTBUS HE CIEeyeT TpakToBaTh MHaye. Ho Takoil apryMeHT CjI05KHO MPOBEpPUTH,
160 3aKOHOJIATEIb MOXKET OrPAaHUYUTHCS JIUILb BHIOOPOYHBIM BMELIATEILCTBOM B ITPaBO-
BYIO CUCTEMY , HE 3aTparuBasi OpUMIECKOM IEHCTBUTEILHOCTH BCEN CUCTEMBI. A 3HAYUT,
MOXKET OCYILIECTBIAThH OT/IEbHbIE 3aKOHOAATENbHbIE NPOEKThI 0€3 NPU3HAHUS BCE Npa-
BOBOI1 CUCTEMBI.

Bosnee Toro npusHanue Bceil MPaBOBOIM CUCTEMbI yK€ MPEANOoaraeT 3HaHUE O TOM,
YTO TaKasi CUCTEMA COCTOMUT U3 CYLIECTBYIOLIMX HOpM. Takoe 3HaHuWE HE MOXET ObIThb
OCHOBAHO Ha OT/IEJIbHOM JIEVCTBUHU, HO TOJIbKO HA COBOKYNTHOCTH NPEAbITYILIMX ACHCTBUIA.
CrnienoBaTesibHO, HY>KHA TEOPUs, KOTOpasi mokKas3asa Obl, YTO MPaBOBasi CUCTEMA POUCXO-
AT U3 9TUX aKTOB. B OCHOBaHMM TaKoii TEOPUM IOXKHbI JIEKATh APTYMEHTBI, KakK 00be-
JIMHUTb HECKOJIbKO TAKMX AKTOB M KaK MX MOHMMaTh. OHA JJOJLKHA OOBSICHUTH, CPEAU
NPOYEro, Npu KaKuUX yCIOBUSIX HOPMbI NPUOOPETAIOT U TEPSIIOT CBOKO CUJIy U KaKUMU
HOpMaMU PYKOBOJICTBOBATLCS B Clly4yae UX KOu3uu. Y1 XOoTsl npebiyye akTbl MOTYT
MMETb 3HaYEHKE JIJI51 TAKOI TEOPUM, OHA HE MOKET ObITh NOCTPOEHA TOJBLKO HA HUX. 160
OHA JIOJIKHA UCXOJIUTh U3 TOTO, YTO Pa3yMHO, & HE U3 TOrO, YTO JiecTBUTENILHO. Cefo-
BaTEJIbHO, PEAIbHOCTD MPAaBa HE MOXKET ONUPATHCS JIMILIb Ha IEVCTBYIOLLME AKThI 3aKOHO-
parens. IX HeOCTaTOYHO, YTOObI OOBICHUTD, KaK NPAaBO (DOPMUPYETCS U3 HECKOJIBLKUX
3aKOHOMIATEIbHBIX aKTOB.

AHaJIOrM4HOE BO3PA’KEHUE MOKHO BBbIJBUHYTH MPOTUB BTOPOI YacTH apryMeHTalyu
['066ca, a IMEHHO MPOTUB TOTO, YTO KOIJIA-TO NMPUHATHIE U €1E HEOTMEHEHHbBIE HOPMBbI
SIBISIFOTCS. YaCTBhIO CYILECTBYIOLLEN MPaBOBOIl CUCTEMbl. KaK akT HbIHELIHEro 3aKOHO-
faTelnsi MOXET OOBSICHUTh, YTO HEKasi cTapasi HopMma BCE ellg 00sajaeT IopUMIecKoil
cunon? Kak yxe oTMeyanoch, HET HU MPAKTUKUA, HU HEOOXOAUMOCTHU NMPU3HABATH BCE
npeabiyiye 3akoubl. M XoTs B Takue 3aKOHbI MHOTIa MOT'YT BHOCUTBCS] U3BMEHEHMS], UTO-
Obl MPOSICHUTH OT/IEJIbHBIE UX MOJIOXKEHUS, BCE K€ 3TO JIEJAETCS JIMUIb U3 COOOPaKEHUN
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ya00CTBa, a He U3-3a TOr0, YTO UHAYE CTAPbIA 3aKOH yTpaTuT cuiy. ClenoBaTeibHO, HET
TAKOro JIEMCTBEHHOTO SMMUPUUYECKOr0 aKTa, KOTOPbI MOT Obl HAJIEKHO MOATBEP/IUTS,
YTO OJJHAKJIbI IPUHSITHIE HOPMbI BCE €ILE SIBISIFOTCSI YaCThIO MMPABOBOI CUCTEMBI.

YT0ObI NOHSITH, MPUMEHSIETCS JIU TO-MPeXKHeMY ONpefieIéHHasi HopMa UK 3Ke OHA 3a-
MEHEeHa HOBbIM 3aKOHOM, HaJI0 pACCMATPUBATh HOPMbI B UX COBOKYITHOCTHU. DTO CJIOXKHAs
npolLelypa, MOCKOJbKY BKIIFOYAET B ce0s1 He TOJILKO MOUCK OCHOBAHMIA ISl X (hOpMaib-
HOWl OTMEHbI, HO M CKPbITBIX U3MEHEHUI, 00YCIJIOBIEHHBIX 00Jiee MO3HUMU 3aKOHAMMU.
Takue u3MeHeHus: UMEIOT MEeCTO TOT/Ia, KOrjla HopMa MOJHOCTBIO0 WM YaCTUYHO MPOTH-
BOpeunT 60Jiee COBpeMeHHbIM 3akoHaM. Hanpumep, Koria nocneyrolye 3aK0Hbl n3Me-
HSIOT OMpefiesieHNe KaKOro-To MOHSITHS, COfIEP>KAIlerocsi B HOpMe, UK e OrpaHnuyurBa-
10T 006/1acTh ero npumeHeHus . Ce0BaTeIbHO, BOIIPOC O TOM, SIBJISIETCS JIM ONpefie/IEHHAs
HOpMa TMO-TIPEXKHEMY «XOPOILIUM 3aKOHOM» U B KAKOW CTENeHH, 3aBUCUT OT COBOKYITHO-
CTH MpefbIIyIIUX aKTOB.

YcTaHOBUTH peasbHOCTL MpaBa TOJBKO HA JICMCTBYIOLIMX aKTaX 3aKOHOJATENs Ka-
SKeTCSl HEBO3MOXKHBIM. B 3HaUMTENILHON CTEeNeHn 3Ta peallbHOCTh (POPMUPYETCs Mpefbl-
AYIIMMHA aKTaMU U TE€Opueill O TOM, Kak OHM B3auMOJIeHCTBYIOT. Hu To, HU fpyroe He
3aBUCUT OT JIEVICTBYIOIIMX AKTOB. 3aKOH OCTAETCS peasibHbIM, JaXKe €CJIM HbIHELIHUI 3a-
KOHOJIaTeJIb HA MTHOBEHHUE YMOJIKAET.

4. CBsi3aHa i1 peaJIbHOCTD NMPaBa ¢ MPAKTHUKOM?

B Buj1y OMMCaHHBIX BbILIE TPYHOCTEN, CBA3aHHBIX C OOBSICHEHHEM PEaIbHOCTH MpaBa
C MOMOIILIO TIPEILITYIMX WM HbIHEIIHMX aKTOB 3aKOHOJATeIs1, 60Jiee MepCreKTUBHBIM
TMPEJICTABIISICTCST OOBSICHEHNE C TIOMOILBIO IENCTBYIOIIEH MPAKTUKN TPABONPUMEHEHHSI.
Takasi mpakTHKa UMeeT OoJiee IMPOKYI0 OCHOBY M MO3TOMY SIBJISIETCS 60Jiee peaibHOM,
10O CBsI3aHa HE TOJILKO C JIEUCTBUSIMU 3aKOHOJATEISI, HO M CO BCEMHU JICHCTBUSIMHU 11O TIPH-
MEHEHMIO MpaBa. A 3HAUYMT, OHA OXBATBHIBACT KaK IMOBCEJHEBHbIE PEIICHNUS CY/Ieil 1 opra-
HOB MCIMOJIHUTEIBHON BJIACTH, TaK W (PU3MIECKUX U IOPUAMUIECKUX Juil. [ToaTomy ecim
3aKOHbI MPOILJIOrO /I0 CUX MOP MPUMEHSIIOTCSI Ha TIPAKTHKE, OHU BIIOJIHE MOTYT paccMa-
TPUBATHCS B KAUECTBE PeasibHOrO Mpasa. M Tor/a Obliin Ji 3aKOHbI IPUHSITHI HEJABHO MJTN
IaBHBIM-JJABHO — OCOOOr0 3HAYEHUS HE MEET.

[To cpaBHEHMIO C MOJIEJIBIO MPSIMOTO yKa3aHWsl HA aKThl, CBSI3aHHbIE C CO3[[AHHEM
HOPM, MOJIEJTb MPAKTUKHU 00JIa[laeT TeM MPEUMYIIIECTBOM, YTO OHA HE OOBSICHSET peallb-
HOCTb CTapbIX 3aKOHOB MPY TIOMOIIY aKTOB, MPUHSTHIX MHOTO JieT Ha3aj]. OHa criocoOHa
OOBSICHUTH BAXKHOCTh CTAPbIX 3aKOHOB MyTEM X BKJIFOUCHUS B JICUCTBYIOILICE 3aKOHOIa-
TEJILCTBO Yepe3 CYLIECTBYIOIIYO MPAKTUKY MpaBonprMeHeHusi. IMEHHO 3Ta NpakThKa, a
HE aKThI MPOIILTIOrO, SIBJISIETCST B TAKOM CJTydae 0oJiee BaskKHOI.

YKazaHue Ha CYIIECTBYOILYIO MPAKTUKY 00J1a/IaeT MPEUMYIIECTBOM U B OTHOLICHUN
OOBSICHEHHSI, KOTJIa PEaIbHOCTD MpaBa 000CHOBBIBAETCSI AKTAMK HBIHEILIHETO 3aKOHO/Ia-
Tesist. Mojiesib PakTHKK TPABONPUMEHEHHMST He 00513aTeNIbHO MPEJIOJIaraeT, YTO HbIHEIII-
HMI1 3aKOHOJIaTeJIb BCET/ia MPU3HAET MPaBoBYIO cucTeMy. OH BHOJIHE MOKET BO3JIOKUTh
9Ty 3aja4y Ha mpaBonpumMenuTessi. Kaxercs, npoie 00bsICHUTL CYIIECTBOBAHKE ITOM
MPAKTUKK, Y€M MbITAThCSI OOBSICHSITH, KAaK C MOMOIIBI0O KOHKPETHOIO aKTa MPU3HAETCS
Wi 00pa3yeTcsi MpaBoBasi CUCTEMa. Y YaCTHUKYM TaKOU MPAKTUKU He JIOJKHBI 00JIa/laTh
HaMepeHHeM TPU3HABATh MJIM CO3/IaBaTh MpaBo. JIOCTATOUYHO GoJiee MPU3EMIIEHHOTO Ha-
MepeHHs €ro MPUMEHSITh.

[MpaBo 6e3 AEMCTBUIA MO €ro NPUMEHEHUIO IEUCTBUTENBHO OY/IET OCTaBaThCs B 00-
JIACTU WIeN U HE CMOXKET MMETh MPAaKTUUeCKOro 3HaueHusi. OHO He CMOXKeT (hOpMHPO-
BaTh PEAbHOCTL M OY/JeT UMETh JIeJIO JIMIbL ¢ TEOPETUYECKUMU Bompocamu. [1oaTomy
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aKThI PABONPUMEHEHNS] UT'PAIOT BaXKHYIO POJib B IOHUMAaHUK peasibHOCTH npasa. Moyienb
NPaKTUKU KaxKeTcsl 6oiee NOAXOMLLEH 1l 0ObSICHEHUSI e1lE U TOrOo, MoYeMy MpaBo — 3TO
HE MPOCTO TEOPETUYECKasl CYLHOCTh, @ HEUTO peajbHOe U BayKHOE /ISl HbIHEIHEH, a He
TOJILKO J1J151 MPOLJION COLMAILHOM >KU3HMU.

OpHako cchlIKa Ha MPAaKTHUKY NMPaBONPUMEHEHHUS, KaK W HA IPYrMe MOJEN, HECIO-
COOHO NMPEOI0NETh NMPUHLMIMAIBLHOTO pa3pbiBa MEX/Y CYLIMM U IOJIKHbIM. [leficTBUs 1o
NPUMEHEHHIO HOPM — 3TO COLMANbHbIE (DAKThI, XapaKTEPHbIE /17151 KOHKPETHOW CUTYaL|H.
Onu 6a3upyroTCs Ha TOM, YTO O MPaBE AYMAIOT CY/IbU, aJBOKAThI U PyTrUe NPaKTUKYIO-
LIY€ IOPUCTBI, U JIMILB 10 TEX MOP, MOKA X MHEHUE C MPABOM COBNAJAET. DTU IEUCTBUS
YKa3bIBAIOT TOJILKO Ha TO, YTO HA CAMOM JieJIe IPOU30ILLIO0, & HE Ha TO, YTO JI0JIKHO ObLIO
NPOU30MTH B MPOLLJIOM UJIM TIPOU3OMNET B OYIyLLEM.

VIMEHHO 3TO HOPMATMBHOE N3MEPEHUE JIOJKHO ObITh YACTbIO peaslbHOCTH NpaBa, Mo-
CKOJIbKY OHO COCTAaBJISIET OCHOBY ero 3HaueHusi. HopmMaTuBHble TpeOGOBaHUSI HE MOTYT
CBOJUTBHCS K TOMY, YTO JIFOIM HA CAMOM JIeJie JIENaoT WK aenani. OHu cKkopee BbICTY-
NalT NMPUYMHAMH, NOYEMY JIFOIM BEAyT ceOsl onpefie€éHHbIM oOpa3oM. Henb3s noHsTh
NPaKTUKY NMPABONPUMEHEHNUSI, HE TPU3HABAS IPU 3TOM, YTO MIPABO UMEET JIENIO C TEM, UTO
JIFO[IU JIOJIKHBI JIENIATh, @ HE C TEM, YTO OHM JIENAOT. JIFOM NOJKHBI, KaK NPaBUJIO, BO3-
[IEP>KUBATHCS OT COBEPILEHHUSI IEFICTBUI, 3aNpelIEHHbIX 3aKOHOM. Pasnuuue mexuy Tem,
YTO OHU XOTEJM Obl C/IENaTh, U TEM, YTO OT HUX FOPUMUYECKU TpeOyeTcs cearhb, ucue-
3aeT, €C/IM COCPEOTAUMBATBLCS HA TOM, KaK OHM B UTOr€ MOCTYMSIT. AHAJIOTMYHbIM 00-
pa3oM, NMpaBONPUMEHUTENIb MOXKET HENPaBWIILHO MCTOJIKOBATb HOPMY WIIM MPOCTO €&
NPOIJISZIETh, B PE3YJbTAaTe YEro ero NpaBoONpUMEHUTENBHOE JIECTBIE MOXKET C MPaBOM
pasoiiTuchk. Ho Takoe pacxokjieHue CI03KHO OObSICHUTD, €CJIM NMPABO OTOXK/IECTBIISIETCS
¢ ero npuMeHeHueM. Takue IeficTBUSI THOT/Ia MOTYT KOPPEKTUPOBAThCS, HAPUMEP, €CIIN
OHM SIBJISIOTCS TIpEJIMETOM CyfieOHOro paccMoTpenusi. Ho He Bce ieficTBUsl NpOXOfsT Ta-
Kyto npoBepky. W Torja Hy>KHbl apryMeHTbl, IOYEMy TO WJIM MHOE JIeMICTBUE COOTBET-
CTBYET WJIA HE COOTBETCTBYET 3aKOHY. DTOrO HE CAEJIaTh HA OCHOBAHUU 3MIUPUYECKUX
aKTOB, HO MOXHO CJIeNlaTh, €CJIM, 0 KpalHell Mepe OTYacTH, UCXOAUTh U3 Pa3yMHOCTH
npasa. ClieoBaTeNIbHO, OJJHUX JIMLIb aKTOB NPUMEHEHMS TpaBa HEJOCTATOYHO JJIsl TOTO,
YTOOBI CJIOKUJIOCH NTOJTHOE MPEJICTABIIEHUE O NMPaBe, & 3HAYUT U O €r0 pealbHOCTH.

3HayeHue 3TON HEIOCTATOYHOCTU CTAHOBUTCS 00JIee OUYEBU/IHBIM, KOT/]a YEJIOBEK Ha-
MEPEHHO HapyLLIAeT 3aKOH, 3Hasi 0 ero TpedoBaHusiX. OH MOXKET JIEMCTBOBATh BONPEKM 3aKO-
Hy Jla’Ke HECMOTPSl Ha BO3MO>KHbIE CaHKLMK U MpeHeOperaTb MU, TIOCKOJIbKY OTHOCUTCSI K
VCTIOJTHEHUIO CBOMX FOPUMYECKUX 0OSI3aHHOCTEH, KaK K JIENTy KpaiiHe HEBbIFOHOMY. AHAIU3
NOI0GHOrO pofja CUTYalMii OyIEeT HEMOJHbIM, €CJIM HE NPUHUMATh BO BHUMaHUE pOJlb NpaBa
TOJILKO MOTOMY, YTO JIMLO, MPMHUMAIOLIEE pelleHue, ISUCTBYET BONPEKU €ro TpeOOBAHUSIM.
N60 camo npaBo, Kak MUHMMYM, CIIOCOOHO BJIMSITh HA COOOPAyKEHMsI TAKOTO JIMLIA.

[TpaBo MoKeT NOOYAUTH YeJIoBeKa MOCTYNUTh MHAYE, YEM OH OObIYHO MOCTYMAET, U B
HetopHIueckux cutyauusix. Hanpumep, BMecTo TOro yToObl NEpeXoiTh YJIMLLy Ha 3arnpe-
IIAIOLIMI CUTHAJT CBeTO(hopa, NEeLEeXo/l, ONnacasCh CaHKLMIA, MOXKET NEePEeNTH YUy 4yTh
flanblie oT cBeToopa, XOTs NelexofiaM Tak JeJaTh Helb3s. Takum 06pa3oM, 3aKOH MojI-
BOJIUT €ro K JIEMCTBUIO A (MepeiTu yauly nojablie OT cBeToopa) BMECTO AeiCTBUsl B
(mepeiTy Ha 3anpeLaoLIMil CUrHaN cBeTO(hopa), HECMOTPSI Ha TO UTO €JMHCTBEHHbIM Npa-
BOMEPHBIM pelieHreM OyzieT aericteue C (mepeiiTi Ha pa3pellarollyii CUTHAI CBETO(OPA).
DTOT NpuMep NMOKa3bIBAET, YTO MPABO MOXKET OKa3bIBATh MMPAKTUUYECKOE BO3JCHCTBUE HA
TMIOBEJICHHE JIIOIE U B 3TOM CMbICJIe ObITh pealIbHbIM JIa’Ke TOT/a, KOrjla OHO HapyIIaeTcsl.
[TosToMy Haflo pa3aMyaTh pealbHOCTb NMpaBa U ero 3(p(eKTUBHOCTD, NOJ] KOTOPOH MOHHU-
MaeTcs CTeneHb ero coodmoneHns. OTIeNbHOMY 3aKOHY MOXET HE XBaTaTb 3(peKkTus-
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HOCTH, U TEM HE MeHee OH OyJeT 00sajjaTh CEepbE3HbIM NMPAKTUYECKUM 3(pheKToM, ecin
oy OyAyT yUYUThIBATh €ro TpeOOBaHUSl U CAaHKLMM, PEXK/IE YeM MPUHSTH PeLleHHE.

PeanbHOCTh NpaBa MOXHO MOMBITATHCSI PACCMOTPETh Yepe3 MPOLECChl MPUHSATHUS pe-
LIEHWI, TPOUCXOASILME B HallleM CO3HaHUU. Braroapst MO3roBbIM MOTOKaM, 3aMycKato-
LIMM 3THU TMPOLECChl, OOHAPYKMBAETCSI HEKOE MaTepualbHOE OCHOBaHME, KOTOpOE, MO
KpaitHeil Mepe TeopeTHYEeCKH!, MOSKHO m3MepuTh.>* Ho 3Ta amMnupuueckasi OCHOBA JI0BOJIb-
HO cllaba, MOCKOJIbKY HE CBs3aHa HaNpsiMylo ¢ HaOsofaeMbIM nosefieHueM. OHa MMeeT
JIeJI0 C MEHTAJILHBIMU MPOLECCAMU TIPUHSITUS PELLIEHUI, KOTOpbIE JlaxKe MPU OIMHAKOBBIX
YCJIOBUSIX MOTYT NPUBOAUTH K Pa3HbIM pe3yibTaraM. YETKO MAEeHTU(ULMPOBATH 3TH
NpoLEecCchl, M0 KpailHell Mepe CErojiHsl, I0BOJbHO CJIOXKHO, MOCKOJIbKY OHU MOTYT CMe-
LIMBAThCS C Pa3HBbIMU IPYTUMU MBICIISIMU M aMoLsiMU. CKaHepbl FOJIOBHOTO MO3ra MoKa
HE CIIOCOOHBI OT/IEIUTh MBICIIM C OCOObIM OPUIMYECKUM COIEP>KAHUEM OT TaKUX COMYT-
CTBYIOLIMX MM COOOpaKeHMIT, Kak MOPAJIbHbIC U COLMallbHbIe 0Xuaanus.”> [Toatomy am-
NUPUYECKKE CJIEfIbl FOPUAMYECKUX MBbICJIel HE MOTYT BbICTYNATh HAJIEXKHBIM OCHOBAHUEM
peabHOCTH TpaBa.

[TpakTHKa NpaBONMpPUMEHEHUs] K TOMY e KacaeTcs JIMIIb HeOOJbIIONH YaCcTH NpaBo-
BbIX HOpM. MHOIi€ HOPMbI OCTalOTCs 6€3 NPUMEHEHMs,  TOTOMY He TOASTCS /7Sl pellie-
HUSI TpakTUYecKuX 3ajiad. Cpein HUX eCTh 3aKOHbI, KOTOPbIE NpeiHa3HAYEeHbI /IJIs1 CUTYa-
Ui, KOTOpble OOBIYHO HE BO3HMKAIOT MM OHM CIYYarOTCsl KpaiiHe PefIKo, Hampumep,
00bsIBJIEHNE Ype3BbIYAHOTO MoJioxKeHus. HopMbl, B KOTOPBIX cofepKaTcsi CyObeKTHB-
HblE TpaBa, UMEIOT OoJiee IIMPOKOe MPUMEHEHUE, U UX npolle 0o6ocHoBaTh. Mnu xe mo-
>KeT BO3HMKHYTb CUTYyalusi, KOT/ia NpoLeypa, MPeayCMOTPEHHAs! 3aKOHOM,, OKa3bIBAaeTCsl
CJIMLIKOM IOPOTOCTOSIILEN WU CJIMIIKOM HESICHOM, MO3TOMY Ha MPAKTHUKE UCTIOJIb3YHOTCS
[ipyrue MexaHu3Mmbl. TeM He MeHee, BCe 9T HOPMBI SIBJISIFOTCS YaCThEO NPABOBO CUCTEMBbI
U B HEKOTOPOM CMbICJIE OHU peasibHbl. Kpome Toro, eni¢ ecTb 3aKOHbl, KOTOPbIE UMEIOT
CUMBOJIMYECKOE 3HAYEHUE U TIOITOMY He MpeiHa3HAYEeHHbIE /JIs1 PEeLIeHHs] MPAKTUIECKUX
3aj1a4, HO BCE >K€ OHM SIBJISIIOTCS YaCThIO MPABOBO CUCTEMBI, IOTOMY YTO C MX MOMOLIbIO
3aKOHOJIaTelb MPOBO3IJIAILAET ONpPeAeIEHHbIE MPUHLMITBI MK LIEHHOCTH.

Takum 06pa3oM, eCTb 3aKOHbI, KOTOPbIE XOTS ¥ HE UMEIOT PELarOLLEero 3HaueHusl sl
NPaKTUYECKUX 3aJlau, HO TEM HE MEHee pealibHbl B TOM CMBbICIIE, YTO SIBJISIFOTCSI YaCThIO
NPaBOBOI CUCTEMbI U O0JIAJJAOT MOTEHUMATBHON MPUMEHUMOCTBI0. OHM BasKHbI CaMy 110
cebe, T.e. 6e3 KaKoro-a1oo JJOMOJHUTENILHOIO 3aKOHO/IaTesbHOro akTa. [IoaTomy HecMmo-
TPsl HA UX OrPAHMYEHHOE HbIHELIHEE NPUMEHEHHE , OHU MTPEJICTABIISIIOT COO0I HEUTO 00JIb-
11ee, YeM MpOCTO 3aKOHbI U3 MUpa (paHTa3uil. He crout orpaHnumBaTh peajbHOCTh NpaBa
TOJIbKO TEMHU 3aKOHAMM, KOTOPbIE YK€ NMPUMEHSIIOTCS Ha npakTuke. 6o B Takom ciy-
yae 6oJIbIlasi YacThb MpaBa CTaHeT HepeanbHoW. [loaToMy peanbHOCTBH MpaBa He crnocoo-
Ha pacKpbITh COfIEp>KaHKue NMPaBoBOii cucTeMbl. MIHaue oHa npeBpaTusiach Obl B MOHATHE,
KOTOpOE He MOAXOAUT HU JJIsl TOHUMaHMUSI TpaBa, HU U1l OObSICHEHNUS €0 MPaKTUYeCKOro
3HAYEHUs1. ITO BCE PABHO, YTO OTPULATh, YTO OMPEIENEHHBIE UHCTPYMEHThI B SILLIUKE CY-
IIECTBYIOT TOJIKO MIOTOMY, UTO MOKA OHU HE MCTIOJIb3YIOTCS.

PeanbHOCTH HOPM MOKHO ObIJIO Obl NONPOOOBATH YCTAHOBUThL Ha OCHOBE MpEJICKa3a-
HUI O TOM, KaK OHU OY[lyT NMPUMEHSITHCS, KOIJIa BLIMOJHSIOTCS UX YCJIOBMS. Tak cunTan
OnuBep ¥YaHaena XoJMc U pyrue NpaBoBble pealicThbl, UCTOJIKOBbIBAs PABO KaK Npef-

*Le Bihan D. Looking Inside the Brain. Princeton: Princeton University Press, 2015. P. 38.

BJnst 9TOro NOTPeOOBANICs Obl MOPOOHBII HEMPOHHBII KOfieKe, KoToporo noka Het. Cp. Le Bihan D.
Looking Inside the Brain. P. 151-152.
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cKazaHue Oy/yIero nopejeHus cyaei.” I xoTsi Takoii MoXoJ| CUMTAJICS OJIMIETBOPEHHM-
€M peayn3Ma, BCE e OCTal0TCSl COMHEHUSI, BOIUIOIIAET JId OH PEAIMCTCKOE MOHUMAaHue
npaBsa, T.€. NOHMMaHKE, OCHOBAHHOE HA YCTAHOBJIEHHbIX (pakTax. YKa3aHWe Ha TO, YTO
NPOU30MNIET, CBSI3aHO C OYAYLIMM, KOTOPOE SIBJISIETCS] HEONPeIeIEHHbIM U HE BOCTIPUHU-
MaeMbIM. F160 Oynyiiliee CylecTByeT He B IMIUPUUECKOIl pealbHOCTH, a B HallleM BOOO-
paskeHuu.

PeanbHOCTB Ke CKIaJbIBaeTCs M3 TaKUX CYIIECTBYIOIIMX (paKTOB, KaK, Hapumep,
uMeroIasics mpakTuka. Ecim xoueTcs yCTaHOBUTD peaibHOCTh MpaBa Ha OCHOBE MpefiCcKa-
3aHuUl OyIy1IUX PelIeHUii, TO MPUAETCS B KAUeCTBE OCHOBAHUS UCTIOIB30BATh AKThI MPEfl-
ckazaHuii. Ho npefckaszanue MOXKET CIIyYUThCs 3a/10JIr0 10 TOro, Kak cOyaeTcs npefcka-
3aHHOE coObITHE. CerofHsi MOXKHO MpeJCcKa3aTh TO, KAKOE PELIeHUE Cy/l MPUMET 3aBTPA.
Takoe npejickazaHue eCTh SMIUPUYECKUI aKT, KOTOPBI MOXKHO YYBCTBEHHO BOCIPUHU-
MaTh, MOJATBEPK/Aasi TEM CaMbIM €ro peajbHOCThb. 3aKOHbI, KOTOPbIE CErOfiHsl HE NMpUMe-
HSIFOTCSI, MOTYT CUMTATHLCS PeATbHBbIMU, €CJIM Obl CYIIECTBOBAIN PeaibHbIE MPeCKa3aHus
ux npumeHeHus B Oynyiem. Ho Torga mpaBo cocTosisio 6b1 HE U3 TOro, YTO MPefICKa3aHo,
a U3 aKTOB MpeJcKa3aHusi. A 3TO He COIJIacyeTcsl CO 3HaUeHUEM MPaBa, KOTOPOe KacaeTcs
TOTr0, YTO JIOJIKHO MPOU30INTH, & HE TOTO, YTO, TIO CJIOBAM KaKOT0-TO, POU3OMJIET.

Ho paxe c 3Toit TOUKM 3peHusi MHOTME 001acTU paBa Oy1yT HepealbHbIMU, TOTOMY
YTO He BCE 3aKOHbI MOTYT OBbITh MPEMETOM MpeICKa3aHWii TOro, KAKOe PelleHue Cyf B
utore npumeT. Hopmbl MOTyT 06J1a1aTh IOPUANYECKOI CUTION U ObITh YaCTbIO MPaBOBOM
cUCTeMbl 6e3 Kakux-a1bo MpejcKa3aHuii Kak OHU OyyT MCTOJIKOBAHbI UM UCMOJIbL30Ba-
Hbl Ha nmpakTuke. CloXHO OyKBaJlbHO BOCHPUHUMATL ONpefiesieHne XoJaMmca U paccma-
TPUBAThL MPABO B 3aBUCUMOCTU OT TpefckazaHuil. [IoToMy 4TO MHaye MHOTHE HOPMbI
OylyT HEpeaJlbHbIMU J]axKe MPU TOM, UTO OHU SIBJISIFOTCSl YaCThIO MPABOBOM CUCTEMBI U
NPUMEHSIIOTCS TPU BO3HUKHOBEHUH OMPE/IeEHHBIX OOCTOSITENbCTB.

A 3HauuT onpefesneHre XoamMca cliefyeT MoOHUMaTh He-0yKBaJbHO, T.€. KaK HEKYIO Be-
POSITHOCTB TOT'0, Kak cyj] nocTynuT. Y Torga HOpMbl, KOTOPBIE JI0 3TOTO HE MPUMEHSUIUCH,
MOTYT PacCMaTpUBaThCs B KauecTBe peasibHbIX. Ho 1aske Takoi mojixoy He UMeeT MpsIMO-
IO OTHOLIEHHUS K SMIIUPUUYECKON PeAIbHOCTH MpaBa. OH He yKa3bIBAET HU HA UMEIOLLIUECS
U B 3TOM CMBbICJIe peasibHble MpefcKa3aHusl, HU Ha Cy/ieOHbIe U B 3TOM CMbICTIE peasbHble
peuwienusi. OH KacaeTcsl IMlb BEPOSTHOCTH.

Kpome Toro, Takast Mojiesib He JAaET OTBETOB Ha FOPUIMUECKKE BOMPOCHI, TOTOMY UTO
J000#1 MPOTHO3 MO CBOEN NPUPOJIE SIBISIETCS UL O0siee-MeHee BeposiTHbIM. OHa MpoCTO
YKa3bIBa€T Ha BO3MOXKHbIE Oyayume peuieHus. OHa cnocoOHa JIMILIb CKa3aThb, C KaKoW
BEPOSITHOCTBIO TO WJIM MHOE pellieHre Oy/ieT NMPUHSITO. A 3HAYUT, HA OJIHU U T€ K€ BO-
NPOChI MOTYT OBITh JJAHbI Pa3HbIe OTBETHI U C PA3HOW CTEMEeHBbI0 BEPOSITHOCTH. Tak, BMe-
CTO MPSIMOT'O OTBETA Ha BOMPOC, MPU3HAETCS JIU IOTOBOP JICUCTBUTEIHHBIM, MOXKHO OBLIO
Obl CKa3aThb, YTO OH OyJeT AeicTBUTENbHbIM HA 80% 1 HenencTBUTEbHBIM Ha 20%. OT
TAaKOW KOHUENTYAJIM3ALMU MAJIO TOJIKY, OHA HE NPUBOJUT K ICHOCTH. OHa OyJIeT UMEThb
JIeJIO JIUIlIb C BO3MOKHBIMU JIEUCTBUSIMU, KOTOPbIE, MO CJI0BaM XOJIMCa, MPUHAjIIekaT
«TMIPETEHIMO3HOI» 00JaCTH BOOOpaskaeMbIX MUPOB, & 3HAYUT, OOIACTU UfIeH, a He He3a-
BUCHMOI OT HUX PEaIbHOCTH.

Holmes O.W. The Path of the Law. P. 461; Llewellyn K. The Bramble Bush. P. 6: «Camoe BaskHOe
— 3TO TO, YTO JOJKHOCTHBIE JIUIA COOUPAIOTCS cliesiaTh»; a Takke Frank J. Law and the Modern Mind.
P. 52: «IIpaBo MOXKHO Ipy6O ONPENETMTE KaK onpedeteHHble npouLibie i 6yoyujue cyOeOHble peuueHis, Konmopble
UCNIONHSTIOMCSL UALL COONHOOAIOMCS» .
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Takske He 0c000 MOHATHO, HA KAKOM 3MITMPUYECKOM OCHOBAHMU MOXKHO JIeNlaTh Mpo-
rHO3bI OylylMX peuieHuil. TonbKo ML HEKOTOpbIe TeKyLIHe CyAeOHbIe Iea HallOMU-
HAIOT T€, 0 KOTOPbIM pelleHune yxke npuHsaTo. [IpumeHeHne ropuuyeckux NOHITUN Ya-
CTO 3aBMCUT OT MHOXKECTBA Pa3HbIX OOCTOSITENBCTB. DTO OTHOCUTCS, HAPUMEP, K TAKUM
HOHSITUSIM KaK «CTeNeHb BUHbI» WM «pa3Mep Bpefia», 3HAU€HHUs KOTOPbIX MOT'YT CUJIbHO
OTIIMYATHCS. [IBa BHEILIHE CXOXKUX CY/IEOHbIX Jlesla MOT'YT CUJIbHO Pa3JIMuaThCs B IETANISIX.
W naxe ecam paccMaTpuUBaeMoe JIEJI0 BO MHOTHMX OTHOLIEHUSIX CXOXKEe C MPebITyLInM,
3aKOH 32 9TO BPEMsI MOXKET TaK CUJIbHO U3MEHUTbCS, YTO IOPUAMYECKUI pe3yJIbTaT ero
paccMoTpeHust Oy/IeT COBEPILEHHO MHbIM. A 3HAUUT, HE BCET/ja MPOrHO3 Cye0HOro perie-
HUSI MOXKET ObITh OCHOBAH Ha pe3yJibTaTax MpeblIyLIMX CyAeOHbIX Aed.

BmecTo aToro caefyer nonaraTbcs Ha oOLLKE TPaBUIIA, OXBATHIBAOLIME HEOTPAHUYEH-
HOE KOJMYeCTBO cutyaipii.’ Bejib OCHOBHasI PUYMHA MX CO3[[aHUsI COCTOUT B TOM, UTO
NpaBUIIa, PACCUUTAHHbIE HA YETKO OFOBOPEHHBIE U KOHKPETHbIE 00CTOSITEIILCTBA, HE MOTYT
npeycMaTprBaTh BCEro MX MHOrooopasusi. Bor nouemy 3akoHbl cofiepskatr oOLiue npaBy-
Jla. AHAJIOrMYHBIM 00pa30M MCIOJIb3YIOTCS MPEUEACHTH, ratio decidendi KOTOPBIX puMe-
HUTEJNILHO K HEOrPAaHUYEHHOMY KOJIMUECTBY HOBBIX CY/IEOHBIX /IEJI MOKET PACCMATPUBATHCS
¥ KaK o0llee npaBuiio®, u Kak ocHoBaHue.” VIMEHHO CyIIeCTBOBaHME OOLMX MPABUIT WK
OCHOBAHMI MO3BOJISIET JIeNIaTh MPOrHO3bI PE3YJIbTATOB OYIYLIMX CYEOHBIX fIEN.

OO61me mpaBusIa MO3BOJISAIOT ONPENEIUTD OYIyLIME PELIEHUS HE TIOTOMY, UTO UX ITPH-
MEHEHUE XapaKTepU3yeTcsl TaKUMM 3MIMPUYECKUMHU CBOWICTBAMHU, KaK ONpeAeSEHHOe
BpPEMs U MECTO, HO OJlarofjapst CBOEMY COJIEPKAHUIO. DTO COAECPKAHUE 3aBUCUT TJIaBHBIM
00pa30M OT 3HaYEHUs UCNOJb3yeMbIX cJIOB. [I03TOMY MPOrHO3 ¢ MOMOLBIO OOIIUX Mpa-
BUJI HE MOXKET CTPOUTHCS] HA OCHOBE AMIUpHUECcKuX pakToB. Ha 370 MOXKHO BO3pa3uTh,
COCJIABIUKCH Ha IIUPOKO PACIPOCTPAHEHHOE B (PUIOCO(UU A3bIKA MHEHUE, YTO 3HAUCHUE
CJIOB 3aBUCHUT OT MPAKTHKU UX MPUMEHEHHs1.* A 3HAUMT, MOXKHO YTBEP3K/ATh, UYTO COAEP-
>KaHKe NMPaBUJI B KOHEYHOM CUETE ONpefiesieTcsl uX npumeHeHueM. M torjga Kaxkercsi, 4to
AMIMPUYECKUE aKThl TPUMEHEHUS] HOPMbI CIIOCOOHBI OOBSICHUTh, YTO TAaKOE MPaBO.

Ho paxe ecau JOMyCTUTb, YTO 3HAYEHUE CJIOB 3aJIaéTCsl UCKIIIOUMTEIBHO UX MpUMe-
HEHUEM, 3TO €lIE€ HE O3HAYAET, YTO 3HAYEHUE TOXKJIECTBEHHO NMpuMeHeHuto. OIHO Jieo,
OIPEJIEISIIOT JIU MPABONPUMEHUTENbHbIE AKThI 3HAYEHUE, I COBCEM JIPYroe — KaKOBO 3TO
3HaueHue. Hayo pasznuuaTte npuunHy u caeactsue. OOLiee NOHSATHE MOXKET ObIThb CJIE/-
CTBMEM YNOTpPeOIIeHUsI ONpeieNIEHHbIX CIIOB, HO PU 3TOM OTKJIOHSITBCSI OT CBOErO YIO-
TpebneHus. TouHo Tak ke BeyT ce0sl 1 00lIMe NpaBuiia, KOTOPbIe OXBATHIBAIOT pa3HbIE,
a He KOHKpeTHbIe cuTyauun. Het Takoro npumeHeHust HopM, KOTOpoe 1MO3BOJIUIIO Obl M0-
Ka3aThb, KAKOBO COJIEp>KaHME OOLIEro NMpaBuia. DMIMPUYECKUI aHAIU3 HE CIIOCOOEH T0-
CTHYb OOLLEro xapakTepa HOpM, MO0 OH OrpaHUYEH KOHKPETHbIMU CITy4asiMHU.

Bonee Toro, ciaegyer pazavyaTh NMPAKTHKY, MO3BOJISIIOLIYI0 YCTAaHOBUTH 3HAau€HME
CJIOB U NMPEJIOKEHUI, U NMPAKTUKY NMPUMEHEHUs NpaBa. 3aKOHbI 00JI/Jal0T 3HAYEHUEM
10 X MPUMEHEHMsI, IOTOMY 4TO COpPMYJIMPOBaHbI B OoNpefenéHHOM si3bike. [Toaromy

2Kapn JIneBeJuMH CUATAT MHAYE W Ha3bIBANl «OOIINE CYXKJICHHs MyCThiMi», cM.: Llewellyn K. The
Bramble Bush. P. 4.

#Siltala R. A Theory of Precedent. Oxford: Hart Publishing, 2000. P. 85.

®Duxbury N. The Nature and Authority of Precedent. Cambridge: Cambridge University Press,
2008. P. 58.

“Wittgenstein L. Philosophische Untersuchungen. 10th Edition. Frankfurt am Main: Suhrkamp,
1995. P. 43.
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BOIMPOC O TOM, KaK CJIOBa NPUOOPETAIOT 3HAUYEHHWE, MOXKHO OCTABUTh JIMHTBUCTAM WIIU
¢punococam si3pika. JJOCTATOYHO JIMLIB TOTO, YTO 10 CBOETO NMPUMEHEHNUSI TPABOBbIE HOP-
MbI y>Ke 00J1a/1at0T 3HaYeHUEM. A 3HAUUT, aKThl UX PUMEHEHUS HE SIBJISIFOTCS ISl IpaBa
OTPEIENISIOLLMMU.

Takum 06pa3oM, 3HaU€HHE HOPMbI BBIXOIUT 32 PaMKU CUTYalMii, 17151 NIPUMEHEHUs K
KOTOpbIM OHa CO3/laHa. 3HauYeHe OTHOCUTCS K TeM BelllaM, KOTOpble CYILIECTBYIOT He3a-
BUCKMO OT HOPMbI. BOT nouemy npaBoBble HOPMbI MOTYT OXBaThIBATh TaK MHOI'O Pa3HbIX
CUTYyalU, MPUYEM KakK MPOLIIOro, TaK U HACTOSILLEr0. IMIUPUUECKOE OCHOBAHUE HOPMBbI
0 3TOI NPUYMHE SIBISETCS OCIA0NEHHbIM, a ISVCTBUS, CBSI3aHHbIE KaK ¢ €€ (hopMyJmMpo-
BaHUEM, TaK U C MPUMEHEHUEM, — SMIUPUUYECKH peanbHbIMU. Ho copepskaHne HOpMbI He
MOKET CBOJIUTBCS K TAKMM SMIMPUUYECKUM 00CTOATENbCTBaM. OHO yKa3bIBaeT Ha 3Haye-
HUE, CYLIECTBYIOILIEE HE3aBUCUMO OT JIeHCTBUI. 17151 MOHMMAaHUsI HOPMbI BasKHO He Jieii-
CTBME, OTChUIAIOILIEE K ONPEAIEHHOMY 3HAUE€HHIO, HO CaMO 3TO 3HAYEHUE.

To, 4TO MpaBOBbIE HOPMbI XapPAKTEPU3YIOTCS OCIAOIEHHON PEATbHOCTBIO, OCOOEHHO
BAKHO /17151 OCHOBOMoOJIAraoyx ((pyHaaMeHTa bHbIX) HOPM, ONPEEISIIOLMX, KaK1e 3a-
KOHBI SIBJISIFOTCSI YAaCThIO MPAaBOBOI cucTeMbl. OHU 00J1a1at0T BLICOKOI CTENEHbIO OOLL-
HOCTH, TIOCKOJIbKY COAIEpKaT KPUTEPUH, O KOTOPbIM HOPMbI MPU3HAIOTCSI NPABOBLIMMU.
[TapagurManbHbIMU NPUMEPAMHU TaKUX HOPM SIBIISIFOTCS. HOPMbI IIUCAHHON KOHCTUTYLMH,
NPU3HAIOLIEN paHee NMPUHSThIE 3aKOHbI U ONPEJEISIoLIe MPOLEeypbl CO3[]aH1SI HOBBIX.
3TH HOPMBI MOT'YT Pa3BUBATLCS, HE OY/lyUM BbIPaXKEHHbIMU B KOHCTUTYLMU. Ho ecaint oHu
YKOpEHEHbI B MPAKTUKE IOJIKHOCTHBIX JIUL, KOTOPbIE C MX MOMOLIbIO NPU3HAIOT, KaKue
HOPMBI SIBIISIFOTCS IPABOBBIMU,’! OHU MOT'YT BBICTYNATh UX SMIMPUYECKUM OCHOBAHUEM.

KaxeTcsi, 4To 3TOro 3MNMPUYECKOrO0 OCHOBAHUSI [OCTATOYHO, YTOObI NEpefaTh
peasbHOCTh TpaBa. Ho aTo nuib Ha mepBblil B3rs. OnsiThb-Taku 3/1eCh CIEAyeT pas-
aryaTh (OCHOBOMOJIAraroliMe) HOPMbI U X TNpuMeHeHre. OCHOBOMoJIaratole HOpMbl
Cofiep>KaT KpUTEepHUHU, N0 KOTOPLIM OT/IEJbHbIE MOJIOKEHHSI CTAHOBSITCS FOPUMUYECKUMMU.
WX npuMeHeHre no3BoJsieT 000COOUTh TaKue MOJIOXKEHUSI U NPU3HATh UX IOPUINYECKHU-
MM, a COfiepXKall|ecs B HUX KPUTEPUU PaCclpPOCTPAHUTh HA BCE CUTYyalUH, KOTOPbIE UM
YAOBIETBOPSIIOT. AKTbI e NMPUMEHEHNs] HOPM SIBIISIFOTCSl BCETO JIMIIb NMPUMEpaMu Ke-
JaeMoro npumeHeHusi. M1 Tosbko Graropapsi 3TOMy OCHOBOIOJIAratolie HOPMbl MOTYT
NPUMEHSITHCS B HEOrPAHMYEHHOM KOJIMYECTBE CUTYAlUil, KOTOpbIE 3aKOH NPU3HAET HOPU-
JIMYECKUMHU, lasKe MPU TOM, YTO KOJIMYECTBO TAKUX CUTYaLMil MOXKET ObITh OrPAHUYEHHO.
BoT nouemy Ba>kKHOCTb 3TMX HOPM CBSI3aHa C UX COJIEP>KaHUEM, a He C IEHCTBUSMU MO UX
npuMeHenuto. Hajio u3yyarsb 1 pa3BuBaTh 00L1Iee Cofiep>KaHue, a [JIsl 3TOr0 HEJOCTATOYHO
aHaJM3a aKTOB NMPUMEHEHUs!, KAKUM Obl MTH(POPMATUBHBIM OH HU ObLJ.

YacTHble cyyad NPUMEHEHUs] HOPM BOOOLLE HE MOAXOAAT JJIsl BBEJIEHUs B INICTBHE
o61ero 3akoHa. EquiHnuHble AEfCTBUS B JIydllleM cCilyyae JIMILIb MOKa3bIBalOT, YTO OIpe-
JIENEHHOE PelleHUE SIBJISIETCS! FOPUMUIECKUM, HO HUYEro He TOBOPST O CUTYaLMsIX, elE He
BO3HMKILMX. TOYHO TaK e MOXKHO ObLIO Obl OOBSICHUTD IEHCTBUE MO PUMEHEHHUIO HOPMBbI
C MOMOLIBIO TPaBUIIA, KOTOPOE OFPAHNYEHO YxKe pa3pell€éHHbIMU cuTyauusmu. Hanpumep,
NPaBUIIO, YTO BCE NPUHSITHIE HA IAHHBI MOMEHT 3aKOHBI CJIEyET IPUMEHSITH 6E30r0BOpOY-
HO, SIBJISIETCSI JIULLIb OfHUM M3 BO3MOXKHBIX OOBSICHEHUI1 ONPE/IEIEHHON MPAKTUKK, KOTOpast
COOTBETCTBYET JICHCTBYIOLEMY 3aKOHOAATENBLCTBY. V1 paBHbIM 06pa3oM MOXKHO ObIIO Obl
NPENONIOXNUTh, YTO CYILECTBYIOT JJOMOJIHUTEbHbIE HEMMCAHbIE YCIIOBUS IPUMEHEHMS Mpa-
BWJI, TaKue KaK HeJIONyILEeHNEe IPakKIaHCKO BOWHbI, KOTOPbIE B HACTOSIIEE BpeMsl 0COO0M

31Cp. ¢ npaunom npm3Hanwst [.JI.A. Xapra, cm.: Hart H.L.A. The Concept of Law. P. 97.
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POJIK HE UT'PaArOT. OHHI/I JIIIb (paKTbI COBMECTUMBI C MHOTI! 006pa31/IeM MpaBuJi, a IOTOMY UX
HEJOCTATOYHO, YTOOBI IOKA3aTh COCTOSITEILHOCTD JIFOO0r0 U3 HUX.*

HOHBCJICM uToru. MoxxHo CKa34aThb, YTO aKThbl IPUMCHECHUS MpaBa SIBJISIFOTCSA BayKHOM
4aCTbIO IOpH]IH‘JCCKOﬁ MPpaKTUKU, KOTOpasi, B CBOIO OYCPE/Ib, ABJIACTCA YaCTHIO IMITUPU-
4yecKou PCAJILHOCTHU. O):[HaKO 9TU AKTBI HE OXBATBIBAKOT BCC CJIydau, MPEAYCMOTPCHHLIC
HCfICTBYIOIHHM 3aKOHOJaTCJIbCTBOM. Bonee TOr'o, BAa2KHOCTb 3THUX aKTOB OCHOBBLIBACTCS
HE HAa UX SMIIUPUICCKUX CBOI?ICTB&X, a Ha ux O6HICM COJICp>XKAaHNU. 3T10 COJICp>KaHUE BBIXO-
AUT 3a NpeCJIbl CAMUX AKTOB. CJIGIIOBaTCJIbHO, OMIIMPUYIECKaAsl p€AJIbHOCTD IpaBa MOKET
JIUIIIb B OFpaHquHHOfI CTCIICHN OCHOBBIBATHCA Ha HeﬁCTBHﬂX O MPUMEHEHUIO HOPM.

OHToONIOrNYecKas uaeaJbHOCTh

[ToCKONIbKY SMIMPUYECKU YCTAHOBJIEHHbIE (PaKThl 0OECIEYNBAIOT MPABO TOJIBLKO OC-
JaGJIEHHBIM OCHOBAHMEM, BOBHUKAET CO0JIa3H OOBSICHUTH PEalbHOCTh MPaBa ero OHTOJIO-
I'MYECKU HJIeaIbHBIM CYIIECTBOBAaHMEM. B 3TOM OTHOIIEHMH MPABO MOKET MOHUMATHCS
KaK HEYTO MOXOKee Ha TakKue CYHIHOCTH, KaK YMCJa, PacCKasbl U JIPyrue B HIMPOKOM
cMbiciie uier. VI XoTsi Bce OHM HemaTepuasibHbI, HO TeM He MEHee OHU CYIIECTBYIOT U B
TaKOM Cjlydae peasibHbl. Ha nx ujeanbHoe CyIiecTBOBAaHME YKa3bIBAET TOT (DAKT, YTO OHU
SIBJISIFOTCSI TIOJXOISIIIMMK OO'bEKTaMU MbIIUIeHUs U pedepeHunn. Jlrou, He 3Harolpe 00
UX CyLIECTBOBAHMM M HUKAK C HUMH HE CBSI3aHHbIE, MOTYT O HUX JIyMaTh WJIM TOBOPUTH
OJIMHAKOBbIM 00pa3oM. CliefloBaTeNIbHO, MX CYIECTBOBAHUE HE 3aBHCUT OT Ybero Obl TO
HU GbIJIO CO3HAHUS M HE MCYE3aeT BMECTE C JIyMAIOIIMM O HUX YesioBekoM. Yucia, Hanpu-
Mep, He UCUYE3HYT, eCJIM JIFO[ MEPECTaHyT 00palaTh Ha HUX BHUMAaHKe.

[MoaTomy cretyeT pa3inyaTh MbICIb KakK MCUXOJIOMMYECKHUI aKT ¥ MBICJIb Kak orpe-
JICNIEHHOE OHTOJIOTMYECKH MicalibHOe cofiepkanue. Eciii Obl OHM ObLIN TOXKIECTBEHHbI,
YeJIOBEK , Pa3MBbIILLISIsE, IPOCTO Obl 0OPAILAJICS K caMOMy cebe, TOorjia Kak MpeMETOM MHO-
I'MX MBICJIEH SIBJISIETCS TO, YTO HE 3aBUCHT OT YeJIOBEKa. APryMEHThI O YKCJIax, paccKa3ax
WK W/esiX B EJOM yKa3bIBAIOT Ha OMpEICIEHHOE MPOMO3UIMOHAILHOE COfiepsKaHue, a
HE Ha MEHTAJIbHBII TPOIIECC, KOTOPbII NX COMPOBOXKIACT. A 3HAUMT, OCOOEHHOCTHU MbIC-
JISIIErO YeJIOBEKa M ero MbICIM He MPUMEHMMbI B Takoi aprymenTauuu. Hanpumep, pe-
IIIEHUE OMPENIETEHHOrO YPaBHEHHsI HE 3aBUCHUT OT JIEJIAIOIIEro BhIYMCIICHUE YesioBeka. 1
TOI/Ia BIOJIHE MOKHO TMPEJIOJIOKUTh, YTO WjeabHble OOBEKThI, HAIIPUMEP, YUCia, Cy-
IIIECTBYIOT KaK OOBEKTHI, HE 3aBMCUMbIE HU OT CO3HAHMS OTJIEJBLHOIO YesIoBeKa, HU OT
npyrux joieii. OHU SIBJISIFOTCS 4aCThEO TOTO, YTO ['0T106 ®pere Ha3Bas «TPeThUM MUPOM
(Reich) MbICei» , KOTOPBIN HE MPUHAITIESKUT HU BHEILIHEMY MUPY, HM HAILAM MPECTAB-
nenusiM o HEM.? B tepmunonorun Kapia Tlonmepa oHM SIBJISFOTCSI YaCThIO HE MEPBOrO
(pr3MYeCKOro MUpa M He BTOPOIO MMPA CO3HATENILHBIX TMIEPEsKUBAHMIA, 2 TPETHErO MUPA,
COCTOSIIIETO U3 «HJE B 00 BLEKTUBHOM CMBICIIE» >4

Yro6bl paccMaTPUBAThL MPABO KaK OHTOJOIMYECKUI Mieall, Halo OCO3HATh, YTO OHO
OTHOCHTCSI K OHTOJIOTMUYECKH MIealIbHbIM CYIIHOCTSIM. Ha 3T0 yKasbiBaeT TOT (hakT, 4To
MPaBOBbIC HOPMbI, MOIOOHO YKCJIAM WITM paccKaszam, 00JIaJialoT ONpe/IeIEHHBIM MPONO3H1-
[MOHAJILHBIM COJIEPYKAHUEM, KOTOPOE BbIPAsKaeTCsl HOPMOTBOPYECKUM aKTOM WJIU JIPY-

32Cp. Kripke S. Wittgenstein on Rules and Private Language. Cambridge, Mass.: Harvard University
Press, 1982. P. 55.

3Frege G. Der Gedanke. P. 43.

3Popper K. Objective Knowledge. Oxford: Clarendon Press, 1972. P. 74, 153-154, rae nomMumo ipy-
rux ynomuHarorcs [lnaton, Jleitouun u ®pere.
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MMM JIMHTBUCTUYECKUMU cpeficTBaMu. OIHaK/bl CO3/IaHHbIE HOPMbI, MOJOOHO YKCHIaM,
CYLIECTBYIOT HE3aBUCHMO OT KaKOro-Jub0 KOHKPETHOTrO O HUX BbICKa3bIBaHUS, U, Clie-
JI0OBATEJILHO, SIBIISIFOTCSI OHTOJIOTMYECKU ueanbHbiMU. Kak M uucaa, npaBoBble HOPMBbI
NPOJIOJIKAIOT CYLLECTBOBATh, HE3ABUCHMO OT TOT'O, YMAIOT JIM O HUX, MULIYT JIM O HUX,
UCTIOJIb3YIOTCS JIM OHU HA MPAKTHKE.

Bcé 310, KOHEUHO, HE TOBOPUT O TOM, YTO 3aKOHBI TOXOXKH HA YMCIIA U YTO UX MOXKHO
u3yyaTh Ha MaHep uyuces B MaTemaTuke. CylleCTBeHHbIE OTINYMS, KOTOpbIe OOHAPYKU-
BAIOTCSl Y Pa3HbIX MUJleAlIbHbIX OOBEKTOB, HE MO3BOJISIIOT UX OTOXKAECTBUTH. Yucna, Ha-
NpUMep, He 3aBUCST OT >KMBBIX CYILECTB, @ BOT pacckasbl 3aBUCAT. CII0XKHO COracuThCs
C TeM, YTO CKa3Ka CYIIECTBYET JI0 TOro, Kak oHa Obuia pacckazaHa. K Tomy e nmpaso
MOXKET PacCMaTPUBATLCS U KaK COLMATbHBIN apTeakT,” CTaBsi TeM CaMbIM I10J] COMHe-
HUE CYILLIECTBOBAHUE HEKOI HOPMBI /10 TOT0, KaK NpaBo ObLIO BHEpBble c(hOPMYIMPOBAHO.
Ho aTOT aprymMeHT He ocnapuBaeT OHTOJIOIMYECKYIO MfleallbHOCTh nmpaBa. Hopma npasa
CYLIECTBYET HE3aBUCHMO OT JMla e€ co3flaBliero. M B 3TOM OTHOILIEHMU OHA MOXO0XKa
Ha MpUyMaHHbIe paccKasbl, KOTOPbIE TOXE CYLIECTBYIOT, JaKe €ClIM UX yXKe HUKTO He
BCIIOMUHAET.

CxopcTBO NpaBa ¢ pacckazamu MO3BOJISIET U30ABUTHCS OT LIMPOKO PAaCpPOCTPAHEHHOTO
3a0JTy>K/IeHUs], YTO UjieasbHble CYILIIHOCTH, MOJOOHO YKCHIaM, I0JIKHbI ObITh BeuHbIMU. [Tpa-
BO B TaKOM CJTy4ae CJIefloBaJIo Obl PACCMATPUBATh KakK OHTOJIOTMYECKUIA UfIeasl, COCTOSILLMI
13 HEU3MEHHbIX HOPM ECTECTBEHHOIO MpaBa. M Toria oHO cTasio Obl YaCThIO MIIATOHOBCKOTO
Mupa BeuHbIX ueit. Ho Takue yTBepykiaeHus 6e30cHoBaTeNlbHbl. MOXKHO NPU3HABATh, YTO
HOPMbI CO3/IAIOTCS B ONPENIENEHHBIII MOMEHT BPEMEHU U TEPSIIOT CBOKO CUJTY NPH Onpefie-
JIEHHBIX OOCTOSITENILCTBAX , HE OTPULIAS ITPU 3TOM MX OHTOJIOTMYECKON MeanbHOCTU. BbITh
OHTOJIOTMYECKM WJIEAIbHBIM MPOCTO O3HAYAET, YTO CYUIHOCTh OOJajlaeT ONpeeEHHbIM
NPONO3ULMOHABLHBIM COfIEPKaHUEM, HE MOJIPa3yMeBAOLM €€ BEYHOCTH.

[TpaBoBblE HOPMbI HE SIBJISIIOTCS BEUHBIMU, TOTOMY YTO OHM MOTYT CO3aBaThCsl U
OTMeHsTbCs. VX ropujueckast cusia MoxeT u3MeHsThes. Ho Torna ckiaipiBaercs Brie-
YaTJieHue, YTO CYLECTBOBAaHME HOPMbI 3aBUCUT OT €€ ropuuyeckoit cuibl. HekoTopble
JIeICTBUTEIIHHO TaK CUMTAIIH, ¥ pexkjie Bcero — Kenb3eH,* uTo 3ak0H, He MMEFOLIUIT FOpH-
JIMYECKO CUJIbI, HE CYLIECTBYET. 3BYUUT HEMpaBAonogooHo. MoxHo 6e3 Tpyja chopmy-
JMPOBaTh, ONMKCATh U 00CYX/aThb HOPMbI, KOTOPbIE HE UMEIOT FOPUAMYECKON CUIIbI, HEe
fiesniast IpyU 3TOM CTPAHHOT'O YTBEPXKJEHUs!, UTO X He cyuliecTByeT. Hanpumep, pumckoe
NpaBo /10 CUX MOP 0OCYXKAAETCsl, HECMOTPSI HA TO YTO OHO yxke He fieficTByeT. To ke
camoe MOKHO CKa3aTh U O 3aKOHAaX , KOTOPbIE U3-3a NPOTUBOPEYMS] KOHCTUTYLIMU NPU3HA-
I0TCSl HEIGUCTBUTEILHBIMU. MOXKHO Jlaxke CKa3aThb, YTO TaKKe 3aKOHbI HE SIBJISIFOTCS Ya-
CThIO MpaBoBoil cucTeMbl. Ho 3T0 He Mo3BOJISIET clienaTh BbIBO/, YTO UX HE CYLLIECTBYET.

[ToHrMaHue TOro, YTO HOPMBI SIBJISIFOTCS. OHTOJIOTMYECKU WEAbHBIMU CYLIHOCTSIMM,
M03BOJISIET OOBSICHUTD, YTO UX CYIIECTBOBAHNME HE 3aBUCUT OT UX FOPUIMYECKON CUITbI. A
MOCKOJIBKY IJIOXME UJIEU — TO BCE K€ UJIeU, TO M HEJIeMICTBUTENIbHbIE HOPMBbI — 3TO BCE e
HOpMbI. EcTh pa3zHuia Mexx1y npeyioxkeHrueM, KOTopoe 00J1ajjaeT HEKOHCTUTYLMOHHBIM
U K TOMY K€ aMOpaJIbHbIM COJIEp>KaHUEM, U MPEATIoKEeHUEM BOoOILEe 6e3 cofepKaHusl.
[Tpennosxenue Bpojie «benbIM JTofiiM 3anpeiieHo BbIXOAUTD Ha YIIUILY» HUKOTJIA He ObLIO
U, HaJIelOCh, He OY/IET YacThbIO MPABOBOIA CUCTEMbI. TeM He MeHee OHO 06J1aJjaeT MPOoNo3u-

3Cwm.: Law as an Artifact; ed. Luka Burazin, Kenneth Einar Himma, Corrado Roversi. Oxford: Ox-
ford University Press, 2018.

*Kelsen H. General Theory of Law and State. Cambridge, Mass.: Harvard University Press, 1945. P. 30;
Kelsen H. Allgemeine Theorie der Normen. P. 202.
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MOHAJIbHBIM cofiepKaHueM, oOpa3yrolum HopMy. Ho Takyro HOpMy criefyeT oTimyaTh
OT ciyyvaitHoro Habopa OykB Bpojie «Puyiipeniyeny», KOTOpbIii, 0 KpailHeN Mepe Moka,
HE MMEET MPONO3ULMOHAIBHOIO COJIEP>KaHusl, a MOTOMY HOpMoii He sBisieTcs. Cyue-
CTBOBAHUE U FOPUIMUYECKAS CHJIA HOPMBI — 3TO pa3Hble noHsATusl. Hanpumep, «paBBUHCKOE
NPaBO» MOXET NPU3HABATHCS MPABOM JIa>Ke MPU TOM, UTO €r0 «HUKTO HE MPUHUMAT U HE
MPUMEHST Ha MTPAKTHKE, PUYEM JIasKe YIEHbI nyei».*’

HesaBucumocTs cyl1iecTBOBaHMSI HOPMbI OT €€ FOPUAMYECKOI CUITbI HE ONTPOBEPraeTcst
TeM (paKTOM, UYTO FOPUIMYECKasl CUJIa HOPMbI CBSI3aHA C ONpENIeEHHBIM BPEMEHEM, Ha-
npuMep, Korjia jJis e€ BBejieH!sl B IeficTBUE TpedyeTcsl KoHKpeTHast jata. Ho ato — geno
BECbMA YCJIOBHOE, XOTS U UMEIOLLEE MECTO BO MHOTMX 3aKOHAX, yCTAHABJIMBAIOLLIMX JICH-
CTBEHHOCTb HOpM. Ho ecThb cityyan, Korga aToro BoBce He Tpedyercs. Hanpumep, HOpMbl
IOGPOCOBECTHOTO MOBEJIEHNST YaCTO HE 3aBUCST OT BpeMeHM M mpocTpaHcTBa.*® HukTo
HE MOXET CKa3aThb, KOrJja OHU HAa4yaju JIEMCTBOBATh. VX 3aKOHOATENbHOE 3aKperyieHne
YKa3bIBa€T JIMIIb HA TO, YTO OHU YK€ CYLIECTBOBAIIH.

Kakoii 661 mpaBnonogo0Hoii HY OblIa OHTOJOTMYECKHU UjiealbHas MPUPOJIA MpaBa, OHa
NIOJIKHA BbI3bIBATH OECMOKONCTBO y T€X, KTO CTPEMUTCSI 0OOCHOBATH MPABO MCKJIIFOUM-
TEJILHO C TIOMOILBIO AMnUpuYeckux ¢akToB. OHM MoryT, Benes 3a Penrkcom KosHowm,
BOCIPUHUMATbL WJI€AJbHYIO OOJaCTh HOPM HE MHAye KaK «TPAHCLEHJIEHTAJbHYI Oec-
cMbicauiy»¥ uim, kak Kapn Ommsekpona®®, BooOlie OTpUIATh, YTO MPaBO CYIIECTBYET
BHE cO3HaHus mofei. Ho kak ke Torja pasHbie JHOM MOTYT OOCY3KIaTh OIHU U TE XKe
HOpMbI? Beb TOKHA e ObITh CYUIHOCTD, SIBISIFOLIASCS MPEAMETOM MX OOCYKJCHUS.
[Toaromy cTpemiienne peam3Ma NpOEMOHCTPUPOBATH UCTUHHYIO KAPTUHY IPaBa HE MO-
>KEeT 000MTH CTOPOHON MPU3HAHUS €r0 OHTOJIOIMYECKU UICAILHON MTPUPO/bI.

Ho B Takom cnyyae peanbHOCTh MpaBa CTAHOBUTCS ellE O6ojiee coMHUTENbHON. Kak
NoKa3aJl MpefbIIyLIUi aHaIU3, JJIs1 TOrO YTOObl HOpMa CYILIECTBOBAJIA B OHTOJIOTUYECKHU
UJIeaJbHOM CMbICIIE, TpeOyeTCsl OYeHb HEMHOIo€. 3/1eCh HE HY>KHbI Pa3roBOPbI HU O €&
IOPUJINYECKON CUJIE, HU O €€ MOPAJIbHBIX IOCTOMHCTBAX , HA YK TeM 0oJiee O e€ mpumMeHe-
HUM Ha npakTuke. Benp jaxke 3a0bITbie, HEEMICTBUTENBHbBIE U AMOPaJIbHbIE HOPMbI SIBJISI-
FOTCS1 OHTOJIOTMYECKU UICATTbHBIMUA. B NPOTUBHOM Cllyyae X HEBO3MOXKHO ObLIO Obl Jaxke
00Cy>KIaTh WM KPUTUKOBATD 32 UX HEJIEHCTBUTEIBLHOCTD UM aMOPAIIbLHOCTB. [IpocTo He
ObL10 ObI HUYETO, HA YTO MOXKHO ObLIO ObI cOCaThes 1l NoATBEpXK/AeHus . ClieoBaTeb-
HO, HOPMbI, KOTOPbIE YK€ JJABHO MEPECTAIN ObIThb JEHCTBUTEIbHBIMU, BCE K€ CYIIECTBY-
IOT B KAY€CTBE OHTOJIOTMYECKU UCANIbHBIX CylIHOCTEN. M 1aske HOpMbI 3aKOHONPOEKTA,
KOTOPBII TaK ¥ HE ObUI NPUHSIT, TOXKE CYIIECTBYIOT B YKa3aHHOM BbILIE CMbICJIE.

CrienoBaTeIbHO, CBOWICTBO OHTOJIOTMYECKON WIEATbHOCTU TPABOBBIX HOPM BaXKHO
IJ1s1 0OBSICHEHUS1 ciocoba cylecTBOBaHus npaBa. OHO SBIISIETCS BayKHOW YACTBIO €ro pe-
aJbHOCTU M UMEET peliaroniee 3HaueHue JIj1sl TOHUMaHUs €ro npupofbl. M3 a3Toro MoxxHo
ClieJlaTh MHOTO Pa3HbIX BbIBOJIOB (HalpuMep, O JEHCTBUU 3aKOHA BO BPEMEHH), KOTOPbIE
BIIOJIHE COIJIACYIOTCSI C TPAMLMOHHBIM 3HAYEHUEM «peanm3Ma». Ho Takoil peanmsm J1o-
BOJIBHO €J1a0. OH He MO3BOJISIET OTIANYUTD JICHCTBYIOLLIME 3aKOHbI OT BooOpaxkaembIx. 1160
BOOOpaxkaeMblii 3aKOH TOXKE UMEET MPONO3ULMOHAILHOE COfIEPKAHUE, & 3HAUYNT , SIBJISIETCSI

*Raz J. The Authority of Law, Second Edition. Oxford: Oxford University Press, 2009. P. 157.

*Cwm., Hanp.: Pemienne BepxosHoro cyna I'epmannu ot 14.10.1992 // Neue Juristische Wochenschrift.
1993.P. 259, 261.

¥Cohen F. Transcendental Nonsense and the Functional Approach. P. 35.
“Olivecrona K. Law as Fact. P. 47.
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OHTOJIOTMYECKH ujieanbHbIM. [ToaTOMY /1151 NPU3HAHKS CYLLIHOCTHA OHTOJIOTMYECKU Uleallb-
HOI1 TpebyeTcs Tak Mano. OHToorMYecKasi MleallbHOCTh MpaBa MPUBOAUT JIMILIb K OCJla-
65eHHOI (hopMe peanbHOCTH. E€ HaCTOMNBbKO JIErko YCTaHOBUTb, UTO HE HAJI0 PACLIEHUBATD
HOPMbI KaK €IMHCTBEHHO «peallbHble», MO0 J1t00asi HopMa, YTOObl ObITh OCMBICIIEHHON 1
3aTeM c(popMyJIMPOBAHHOM, HYK/JA€TCSl B 3TOI OHTOJIOTMUYECKH U/I€AIbHON PeasTbHOCTH.

B 3TOM OTHOLLIEHMM HOPMbI OTJMYAIOTCS] OT MaTepUAbHBLIX Beweil. [11s nocaeqHux
pasnuyre MeX/y peasibHbIM U HEpeabHbIM UMEET CMbICI MIOTOMY, YTO peallbHble BEllU
XapaKTepU3yTCsl (PU3NYECKUM CYLECTBOBAHMEM, TOIfla Kak BOOOpa’kaeMble — HET.
TOYHO Tak K€ MOXKHO OTJIMYUTH pealibHble COOBITHSI OT BOOOpPAXKaeMbIX, HOTOMY YTO
NOCJIE/IHUAE B OTJIMYKE OT (PU3MUYECKUX CYILECTBOBATH HE MOTYT (KpOME KaK B CO3HAaHUU
npeCTaBstolIero ux yesjaoseka). Ho paznuunth nogo6HbIM 06pa3oM BooOpaskaemble U
peasibHble HOpMbI Hedb3s. Hu Te, Hu apyrue He o6sajatoT (pU3MYECKMMU CBOMCTBAMM.
BooGpaskaemass HOpMa OHTOJIOTMYECKHM pealibHa B TOM K€ CaMOM CMbICJIE, YTO U HOp-
MbI JIeFiCTBYIOLLEH MpaBoBOi cucTeMbl. CIIOXKHO 1a’ke CKa3aTb, YTO TaKOE HepeasbHas
HOPMa, MOTOMY YTO €CJIM HEYTO MOXKHO OMUCATh KaK HOPMY, OHO JIOJIKHO YK€ KaKUM-TO
00pa30M CYyILLECTBOBATh U ObITh B OHTOJIOTMUYECKH HUIEAIbHOM CMbICTIE PEATIbHBIM.

Becnone3Ho onpefensiTh pealisHOCTh MpaBa 4epe3 ero JefcTBUTENbHOCTh. M160 fiefi-
CTBUTEJILHOCTb HOPMbI — 3TO CBOICTBO, KOTOPOE 3aBUCHUT OT €€ COfiep>KaHus 1, 10 Kpaii-
Heil Mepe, OTYaCTH OT HEKOTOPOro (PU3MYECKOro CBOMCTBA COOBITUSI WM BelU. 3/1eCh
HajI0 YUMUTBIBATh pa3Hble MOMeHTbI. Hanmpumep, Hopma, npoTrBopeyalas OCHOBOMNOJIA-
raloLMM MpaBaM, 3aKPETIEHHBIM B KOHCTUTYLMU, MOXKET OKa3aThCsl HEIECTBUTEIBHOM.
E€ KOHCTUTYLIMOHHOCTb HE MOKET ObITh BbIBeleHa U3 (PU3MUECKUX CBOKCTB 3aKOHOJIA-
TEJILHOIO aKkTa. Bpemsi, MecTo 1 axke UCTONIb3yeMblil PU €€ CO3[]aHUM SI3bIK HE UMEIOT
pelIaollero 3HayeHusi. BMecTo 3Toro e€ KOHCTUTYLMOHHOCTh MOXKET OOOCHOBBIBATHLCS,
Harnpumep, A0CTATOYHbIM 0OOCHOBAHUEM OrpaHMyeHHs cBOOO/bI. BocnpuHumats nojo6-
HOT'O pojla KpUTEPUU U COMYTCTBYIOIIME MM MPUYMHBI KaK peaibHble 03HA4ajo Obl MpuU-
3HATh WJIeW peajibHbIMU B 1iesoM. V160 Bpsi1 M CyIIECTBYET HEKMil JIMMUT NMPUYMH, KO-
TOPBIMU MO>KHO BOCIIOJIb30BAThCS 7151 000CHOBaHMsI cBOMX npaB. Eciu cyiecTBoBaHust
TaKMX MPUYMH JOCTATOYHO /I PeasbHOCTH MPaBa, TO TPAAULMOHHOE MOHSTHE peanu3Ma,
OTChUIaKOLIee K CYLIECTBOBAHUIO UJIEH, OCTAETCSl HEBpeIMMbIM. Y Toraa He ocTaércsl Hu-
4ero, KpoMe NpocTo OCIableHHON (DOPMbI PEaTbHOCTH.

3akaoueHne

PeanbHOCTH MpaBa MOKET BOCHPUHUMATHLCS Mo-pa3HoMy. Ecnu ona Gasupyercs: Ha
AMIUPUYECKU YCTAHOBIIEHHBIX COOBITUSIX, TAKMX KaK 3aKOHOAATENIbHbIE aKThbl, TO NPU-
NETCS CTOJIKHYTHCSI C MPOOIEMOIi, YTO 3TU AKThl MOTYT ObITh MPUHSTHI OTHOCUTEIHLHO
IaBHO, U OHU HE 0013aTEJIbHO OTPAKAIOT TEKYIIYIO MPAKTUKY. JTa MPaKTUKa OCHOBAaHA
Ha OOLLMX KPUTEPUSIX, VISl KOTOPBIX OMpe/IeSIEHHOE COfiep>KaHue BaskKHEee, YeM ero aMIu-
puueckue cBoiicTBa. BoT mouemy peanbHOCTB npaBa ociabieHa. M xoTs npaBo eiicTBU-
TeJILHO peajibHO, HO 3TO HE BJMSET Ha ero 3HaYeHue.

AHanornyHasi CUTyalusi BO3HUKAET, KOT/]a peajbHOCTh NMpaBa OCHOBAHA HA €r0 OHTO-
JIOTMYECKU UJIeaIbHOM CYILIECTBOBaHUU. Takoe CylleCTBOBAHUE, IENCTBUTENBHO, MOXKHO
JIOMYCTUTh, U TOT/]A MPABO MOKHO YHOIOOUTH IPYTMM OHTOJIOTMUYECKU UJIeAbHBIM CYIII-
HOCTSIM, TAKUM KaK YMcJia WK pacckasbl. Ho OHM MpUHUMAIOT Nulllb ocliablieHHyo (op-
MY peajbHOCTH, IOTOMY YTO MPUMEPHO TO K€ CaMOe MOXKHO CKa3aTh O 3aKOHAX , KOTOPbIe
60 NPOCTO CYLIECTBYIOT B (paHTa3MU, TMO0 ObIJIM OTMEHEHbI MHOTO JIeT Ha3aj. Caeno-
BaTeJIbHO, OHTOJIOTMYECKAasl UICAIbHOCTh HOPM He SIBJISIETCS JIOCTATOYHBIM OCHOBaHUEM
17151 pa3pabOTKK PEaMCTCKON TEOPUM NpaBa.
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Bcé 310 3acTaBnsger YCOMHUTBCS B TOM, a ABJISIETCA JIX PEAJIbHOCTDH yuaquﬁ KaTero-
pHCﬁ JUIA ONMMCAHMs TTpaBa. BOBMO)KHO, JIyqmie OBl MMOAOLIJIN TaKUe 0oJiee TOUHBLIE KaTe-
ropum, Kak ropyuamudeckas culiia, S(I)q)CKTI/IBHOCTL WJIK SMIIUpUYECKada 3HAYNMMOCTb. Cre-
A0BATCJILHO, MIPEIJIO2KEHUE NMPABOBOI'O p€ajini3Ma, YTO B IIPABE HAZIO pA3JIM4aTh pCaJIbHOC
1 HEPEAJIBHOC, HY2KIACTCA B CCpbéSHOM YTOYHCHUM.

JI. Kasiep, KYKbIK 10KTOpbI, bpemen yHuBepcureTinii 3aH ()akyabTeTiHiH MPo-
teccopsl (bpemen, I'epmannsi): 3aHHBIH dJiCipereH IbIHABIFBI.

KyYKBIKTBIH HIbIHABIFBIH 9PTYPJi TocuiiepMeH Kabbuinayra 6onassl. Erep on 3aHHa-
MaJbIK, aKTiIep CUSKTBI SMIUPUKAJbIK, pacTalraH OKuFajapra HerisjenareH 6osca, oHja
OyJ1 aKkTiziep OypbIHHAH KAObUTIAHFAH YKOHE KOJIIaHbICTarbl TAXKiprOere coilkec Kenmeyi
MYMKIH JIereH Macesiere Tan 60ay kepek. by Taxipube 6enrisni 6ip Ma3MyH OHBIH THO-
CEOJIOTUSIIbIK, KACUETTEPIHEH T'epi MaHbI3/Ibl eKeHJIirHe Heri3fesreH. JleMeK, KYKbIKThIH,
HIbIH/BIFBI QJICipereH. YKCAac CypeT, erep Ci3 KYKbIKThIH IIbIH/bIFbIH OHbIH OHTOJIOTUSIIBIK,
TYPFbIJJaH MIHCI3 eMip CYPYIMEH Heri3jieceHi3 naiiia 6onaabl. MyHpail 60JIMbICKA LIbI-
HbIMEH 0I5 Oepyre 0oJajibl XKoHE OChIFaH OalIaHbICThI KYKBIKThI CaH/Iap HeMece oH-
riMesiep CUsIKTbl 6aCKa OHTOJIOTHUSITIBIK, UfIeal/Ibl CyOBEKTINIEPMEH CaNbICThIpyFa 60ajIbl.
Aunaiija, onap WbIHBIKTBIH 9JICIPEreH TYpl FaHa 60Ja/ibl, OUTKEHI TEK KMsiia O0NaThIH
HeMece OypbIHHAH XKOMbLIFaH 3aHap Typabl fja aiiTyra Gosajbl. HopMasapybis oHTONO-
TUSUTBIK, UJIealTbl, OChIIAMIIA, PEANUCTIK KYKBIK TEOPUSIChIH JaMbITyFa SKeTKIIKTI Heri3
60m1a anMaiiibl. MyHBIH 69pi LILIHBLIK KYKBIKThI CUTIATTAy YIIiH KOJAMIbI KATEropust Ma
JiereH cypak TyabIpabl. COHABIKTaH MakKaiaaa KYKbIKTBIH HIbIHBIFbI €H 3KaKChl sKaryaii-
J1a QJICipereH Jien anTbuIa/bl.

Tipex ce30ep: WbIHObLK, DOAMbBIC, KYKbIK OHMOAOUACDHL, KYKbIKMbLK PeAAU3M, NPO-
NOSUYUANBIK MASMYH, UOeasObl cYyOvekminep, 0epekcia obvekmiaep, IMRUPUKAABIK,
axminep, KYKblK HOpMAAAPbL, 3AHHAMAALIK, AKMIAED.

L. Kaéhler, PhD in Law, Professor, Faculty of Law, University of Bremen (Bremen,
Germany): The attenuated reality of law.

The reality of law can be conceived in different ways. If one bases it on empirically
recognisable events such as legislative acts, one is confronted with the problem that these
acts might date back a long time and are not necessarily representative for the current
practice. This practice relies on general criteria for which a certain content is more important
than its empirical properties. The reality of law is hence an attenuated one. It does exist but
does not constitute its meaning. A similar picture emerges, if one ground law’s reality in
its ontologically ideal existence. Such an existence can indeed be assumed and law in this
regard compared to other ontologically ideal entities such as numbers or stories. However,
they, too, only provide an attenuated form of reality because the same could be said about
laws that merely exist in fantasy or were abolished a long time ago. The ontological ideality
of norms is hence no sufficient basis for developing a realist theory about law. All of this
casts into doubt whether reality is a useful category in order to characterise law. The paper
therefore argues that the reality of law is, at best, an attenuated one.

Keywords: reality, existence, ontology of law, legal realism, propositional content,
ideal entities, abstract objects, empirical facts, legal norms, legislative acts.
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AKmyaabHOCMb TE€Mbl CTaTbA OOYCIIOBJIEHA HElOCTATOY-
HOW U3y4YEHHOCTBIO MPOOJIEMATUKY IIPABOBOIO MOJIOXKEHUS Ka-
3ax0B B rofipl [lepoit MUPOBOI1 BOVIHBI B FOPUINYECKON HAYKE.
Ycroiunsoe passutue KasaxcraHa Kak MHOTOHALMOHAJILHO-
ro JEMOKPAaTUYECKOro rocylapCcTBa HY>KJAeTCsl HE TOJIbKO B
PaccMOTPEHUM Hapojja KaK UCTOPUKO-KYJIbTYPHOM OOLIHOCTH,
HO U €ro NnoJIoXKEeHUsl KaK CyObeKTa BJIACTHBIX OTHOLLUEHWU B
CBOEN MCTOPUYECKON [uMHamuKe. B 2Toi cBs3u aHanu3 npa-
BOBOI'0 CTaTyca Ka3axoB AT NOHMMAaHWUE NPUYUH YCUIICHUS
HAIlMOHAJBLHO-OCBOOOUTENILHOIO fABMXKEeHUsT B Poccuiickoi
UMIIEpUH, & TAKXKe PACKPBIBAET CYLIHOCTb HEKOTOPBIX MIPaBO-
BbIX sIBIEHUI B coBpeMeHHOM Ka3zaxcrane. [Ipedmem uccae-
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CHELMAIILHBIX UCCIIEAOBAHUI, NOCBALIEHHBIX IPABOBOMY CTa-
BOFHS, TYCy Ka3axCKoro Hapopa nepuopa IlepBoit MUpoBOil BOVIHBI,
e-mail: e-shumilova@yandexru @ TAKXKe HOBOMY TIOfIXO/ly B WCCJIEIOBAHUM, MPENOIAraro-
LIEMY CPaBHEHUE U3MEHSIOLETOCS IPABOBOIO MOJIOXKEHUS Ka-
3aXCKOr'0 HACeJIeHUs IO BOMHbI M BO BPEMsl BOEHHBIX JCWCTBUIl. B KauecTBe memooos
UCCAe006aHUA VICTIONB30BANIMCH OOILEHAYYHbIE, YACTHOHAYYHbIE, a TAKXKEe CIELUaNIbHbIE
METO/Ibl MCCJIEJIOBAHMS, XapAKTEPHbIE /JII UCTOPUKO-NPABOBBIX uccienoBanuil. Cpenun
CrielMalbHbIX METOOB MCCIIEIOBaHUSl CJEAyeT 0CO00 BbIIEJIUTh MCTOPUKO-IPABOBOM,
CPaBHUTEJILHO-ITPABOBOM, CTATUCTUYECKUI1 M UCTOPUKO-XPOHOJIOTMUYECKUN METOABI. Oc-
HOBHble 6bI600bLL CTATHU 3aKJIIOYAIOTCSI B TOM, UTO IIPABOBOE MOJIOKEHUE Ka3aXOB B IOfbl
ITepBoit MupoBoii BoiiHbl ¢ utodist 1914 no gespanb 1917 rr. yxXyAmmaoch No CpaBHEHUIO
C MpebIYLIUM IOBOCHHBIM NIEPUOJIOM, UYTO BBIIUIECHYJIOCH B MOLLIHOE HAMOHAIBHO-OC-
BOOOUTEILHOE JIBUKEHIE .
Katueswvie caosa: ucmopus 20cyoapcmea u npaea, Kasaxcman, kasaxu, npasosoe
noaoxcerue, npasoeoii cmamyc, Ilepeas muposas 6oliHa.

HCTOPHKOB HepBoﬁ MHPOBOfI

© D.E. lllymnnosa, 2023
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BBenenne

IIpaBoBOoe mosoxkenue Ka3zaxos B Poccuiickoil mmnepun B ropbl [lepsoit MupoBoii
BOMHBI HE CTAHOBWJIOCH PaHEE CNEUUAIBbHBIM MPEAMETOM U3YUYEHUS] YUEHBIX-IOPUCTOB U
uctopukoB. B Ka3zaxcrane ucropus [lepBoii MUpOBOI BOVHBI M3YYaETCsl Yepe3 NpUsMy
COOBITUIT HAPOJHO-OCBOOOAUTEIHLHOTO NIBUXKeHus 1916 r.,' B Poccuu ke B 11e710M npaBo-
BOE TI0JIO’KEHUE Ka3aXOB HE BBIIEJISIETCS M PACCMATPUBAETCS HEOTJAENINMO OT UCTOPUU
npyrux HaponoB LlenTpanbHoit A3un.> B cBOKO ouepeib MMEHHO MPUCTATbHOE BHUMAHNE
K UCTOPMHU 3TOr0 MEepUOJia Ka3axCKOM UCTOPUM MO3BOJISIET 00JIEE MOJHO MOHATH MPEIOo-
CBUIKM MOCJIENYIOIIMX UCTOPUYECKUX COOBITHI, KOPEHHBbIM 00pa30M M3MEHUBLIMX UCTO-
PMIO Ka3aXCKOro Hapoja.

OcHOBHBIE NOJIOXKEHUSI

Hauunasg ¢ XVIII B. u Bmots 10 1925 r. B opuumanbHbIx fokyMeHTax Poccuiickoi
umnepuu, a nosxe Coserckoit Poccun, 111 IMEHOBaHMS >XKUTEJIEN Ka3aXCKUX 3€MeJIb Ha-
3BaHUE «Ka3ax» HE MPUMEHSIOCh. BMECTO HEro MCNONB30BAIOCH HAUMEHOBAHUE «KHP-
IU3» , «kKa3aK-KUPrus» WK «Kuprus-kamncak». K nayany Ilepsoit MUpOBOI1 BOIHBI, COTJ1ac-
HO HOpMaM Y craBa 1822 r., Kuprusbl (Ka3axu) MpUHAJIEXKaNI K MTHOPOALIAM — KaTErOpuun
nojyiaHebix Poccuiickoil mmnepun, KOTOpble Hapsily C APYTMMM HapojlaMM THOPKCKOTO,
MOHT'OJIbCKOIO ¥ (PUHCKOT'O NMPOUCXOZKIEHUS OTINYAINACH IO CBOMM NPaBaM U 00s13aHHO-
CT$IM, a TAKXKE C TOYKM 3PEHNS METO/IOB YIIPABJIEHNSI OT OCTAJIbHOI'O HACEJIEHUS TOCYy/Aap-
ctBa.’ B viccreyemblii neprof 1 10 Havasa coobitrii 1917 1. GOBIIMHCTBO NpeCTaBUTe-
JIEll Ka3aXCKOro Hapojia NpoXKuBaso Ha Teppuropun CTEMHOro reHepan-ryoepHaTopcTBa
¢ ueHtpoM B I. Omcke B Typraiickoit, Y panbckoit, AKMOIMHCKOM, CeMUnaaaTMHCKON 1
Cemupeuenckoii obnactsix.* Kpome Toro, yactb ka3zaxoB nmpoxusana B TypKkecTaHCKOM
reHepaI-ry0epHAaTOPCTBE, KOTOPOe BKIIOYaIo B ce0st ChIpAapbsHCKy0, Peprauckyro u
CamapkaHjcKyro 0051acTH.

Kak 1 ocTanbHble Hapo/bl, BXOASILME B COCTAB NMOJJAHHBIX POCCUIICKOIO UMIIEpATOpa,
Ka3axy HECJIM ONPE/ENIEHHbIE NOBUHHOCTU M 00J1ajjanu nnpaBamu. ['oBopst 00 00s13aHHOCTH
COOJTIOfIEHNST HOPM 3aKOHOJIATENbCTBA, CJIEAYET OTMETUTB, UTO €11IE 10 Havyasia [lepsoit Mu-
POBOJ BOMHBI LIAPCKasl a]MAHUCTPALMsl PACIPOCTPaHsJIa CPEM Ka3axOB CUCTEMY Cyjia Ha
OCHOBE OOLIEMMIEPCKUX 3aKOHOB. MEX]ly TEM COXPaHsJICS HaUMOHAJIBHBIN TPA/JMLIMOH-
HbII cyO Oueé Ha ypOBHE ayJIOB MO MEJKMM MCKOBBIM JieJlaM, HE KacarolUMCsl YroJIOB-
HbIX NPECTYIUIEHNI NPOTUB COOCTBEHHOCTH (Kpaxka, rpabe), rocy/JapCTBEHHON N3MEHBI,
HEMOBUHOBEHUE BJIACTU, KOTOPbIE PACCMATPUBAINCh HA OCHOBE OOLLEMMIIEPCKUX 3aKO-

'Cwm.: Canapranues I'.C. Kaparenbras nosmTuka uapusma B Kazaxcraune (1905 — 1917 rr.). Anma-Ara,
1966; CaranoBa JI.M. UcTopust rocyaapctsa u npasa Pecriy6mmkn Kazaxcran. Anmarser, 2008. — 272 c;
Boccranus 1916 r. B Asuarckoit Poccun: HensBectHoe 00 n3BecTHOM (K 100-1eTuro Bricouaiiiiero nose-
nenust 25 utonst 1916 r. Tlop pen. T.B. KocTtokosa. Mocksa, 2017.

2Cm.: UentpanbHasi Asusi B coctaBe Poccmiickoit umnepuu. [Ton pen. AWM. Musnepa, A.B. Pemuesa.
CII6.: HoBoe nutepatypHoe o6o3penue, 2008; JIsicenko F0.A. K Bonpocy o Hanorosoii nonutuke Poccuii-
CKOIl IMIIEpUM B OTHOLICHNN Ka3aXCKOro oomecTsa // M3BecTrst ANTaliCKOro rocy/JapCTBEHHOTO YHUBEP-

cureta. 2013. Ne 4(86) — C. 176-183.

3Cwm.: Duiuktoneyeckuii cioBapb ®.A. Bpokraysa u M.A. Edpona B 86 Tomax. CI16.: AKioHepHOe
nsnatensckoe oouiectso ©.A. bpokraysa — 1.A. Edpona, 1894. T. 26. C. 224.

‘Cwm.: Epmek6ait 2K.A. Cubupckasi aqmuauctpauust u kazaxu (20-e XIX - 20-e XX BB.) // M3Bectus
HpkyTckoro rocygapctsensoro yuusepcurera. Cepus «Mcropusi». 2017. T. 21. C.37.
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HOB.” HemocpecTBEHHO peryJIMpoOBaHUIO KU3HENIESITEIbHOCTH Ka3aXO0B ObLIO MOCBSILIECHO
ITonoxenne o6 ynpasnenun obsacteit AkmoaunHckoy, Cemunanatuickoit, CemupeydeH-
cko, Ypanbckoil u Typraiickoit.® Takum 06pa3oM, 0coOblil TIPABOBOM CTATYC WHOPOJI-
LEB BHYTPY UMIIEPUU B IaHHBII1 ICTOPUYECKUIA IEPUOJ] BBIPAXKAJICSI B COXPAHEHUM CUCTE-
Mbl MECTHOI'O CaMOYIIPaBJIEHUs, OCHOBAHHOI'O HA OOBIYHOM IIpaBE, a TAKXKE MHTErpaLyn
0OBIYHOIO NPaBa B CY/1I0yCTPOWCTBO.

o Hauyana IlepBoit MUpOBOII BOYHBI, COrJIACHO HOpMaM Y cTaBa 1874 r., kazaxu Typ-
raickoit, Ypanbckoi, AkMosnHckoi, CemunanaTuHckoi, CeMupedeHcKon obJacrei
ObUTM OCBOOOXK/EHBI OT CITYKObI B apMuu.’ Takoe mosioskeHue jes 6bUI0 HeCTyYalHbIM.
OHO OOBACHANOCH TEM, YTO OTCYTCTBAE BOEHHON NMOATOTOBKM CPEAM Ka3axoOB HE JIOIY-
CKaJI0 pOCTa 3THUYECKOIO CaMOCO3HAHUS, YCUJIEHUS] HAMOHAJIBbHO-OCBOOONTEILHOTO
JIBUKEHMS U, KaK CJIE[ICTBUE, yTPO3bl TEPPUTOPUAIIBHON LIETIOCTHOCTH UMIIEPUN.

Cpeny NOBMHHOCTEN Ka3aXCKOIrO HACEJIEHUs BaXKHYIO poJib urpanu nopatu. I1o mue-
H1to 10.A. JIbIceHKO, BBE[IEHNE HAJIOTOBOI CUCTEMBI CHayasla B BUJIE HATyPAJIbHBIX Bbl-
IUIaT, a MO3[JHEE U B JIEHEXKHOM 3KBMBAJIEHTE, B Ka3aXCKOW CTENM HEOOXOMMO paccMa-
TPUBAThb HE TOJIBKO B KOHTEKCTE 3KCIUTyaTallu €€ Hapoja, HO U KaK Ba>KHYIO MOCBIIKY
(popMupOBaHUsl y HErO MPEACTABIEHNS O NPUHAIEKHOCTA K HOBOMY HOPHUANYECKOMY
cratycy — nojjaHubiii Poccuiickoit umnepun. OH TakXkKe OTMEYAET, YTO Y MMIEPCKUX
BJIACTEN OB OCOOBI MEXaHU3M cOopa noaareil ¢ Ka3axoB. OHM PacCUMTBIBAIIM CYMMY
nojilaTefl cpei Ka3axoB MO KOJMYECTBY KMOUTOK, PAHKUPOBAHUEM K€ HAJIOrOB HAa Me-
CTax 3aHUMAJTICH ayJIbHbIE CTAPOCTHI.®

Cornacho ¥Ycrapy o nofgatsax 1857 r. uHOpo/ubl 0OCBOOOXK/IATUCH OT MOAYIIHON MOJia-
TH, IPA 3TOM 00S3bIBAIIMCH HECTH MOAYLIHYIO OAATh B 0c000i1 (popme. OHM oOsaranmch
k1uoutoyHoi nopathio. K Havyany [1epBoit MUpOBOIi BOMHBI KOUEBOE HACEJIEHUE CTEMHbIX
00J1acTel TOJKHO ObUIO MJIATUTh B MOJIb3Y UMIEPCKOM Ka3HbI KNOUTOYHBINA COOP € KaX-
I0M KUOUTKY WJIM JTFOO0T0 PYroro Xuibsi B pa3mepe 4 pyons 50 koneek, 3 pyOus 3em-
ckoro cbopa u no 3 py6isi BOJIOCTHOTO B TO/1.’

MarepuaJjibl U METObI
B craThe B KauyecTBe MCTOYHMKOB MCIOJIb30BaHbI 3aKOHOATEIbHbIE aKThl Poccuii-
CKOI1 UMIIEPUM, IOKYMEHTbI JINUHOTO TMPOMCXOKJICHUS, IETIONMPON3BOJICTBEHHAST JIOKYMEH-
Talysl, HayYHbIe TPY/Ibl Ka3aXCTAaHCKUX U POCCUICKUX MCTOPUKOB U YUYEHBIX-FOPUCTOB TI0
npoGJieMaM UCTOpuK rocyaapcTsa u npasa Pecnyonmku Kazaxcran. Mcnonb30BaHbl METO-
JTbl KICTOPUKO-TIPABOBBIX MCCIIE/IOBAHNI, TO3BOJISTIOIINE PEKOHCTPYUPOBATH UCTOPUIECKUE
COOBITHSI HA OCHOBE MCTOPUYECKUX UCTOYHUKOB U FOPUIMIECKUX MAMSITHUKOB 3TOXMU.

’Cm. mopipo6Hee: 3umano C.3. Kaszaxckuil cyq OMeB — yHUKalbHas cyneOHasi cuctema. AJIMATBL:
Aramypa, 2008; JlepumH AWM. Onucanue Kupruz-kazauux, WM KUprus-kacaukux, opg u crenei. Ilop
obuiei penakiueit akanemuka M.K. Ko3bibaesa. Anmatsr: Ctaner, 1996.

TTonoxkeHre 06 yrnpasjieHun obaacTeil AKMoarHCKOoM, CemunanaTuHcKoi, CeMUPEYEHCKOM, Y pallb-
ckoii u Typraiickoit // Cop 3akoHoB Poccuiickoit umnepun B 5 kH. ITog pen. W. [1. Moppayxait-boaroscko-
ro. Kn. 1. CII6.: Pycckoe kHmxkHOe ToBapuilecTBo «[earens», 1912. C 458-471.

TlonHoe cobpanue 3akoHOB Poccuiickoit umnepun. Co6panue 2-e. CI16., 1874. T. 49. Ne 52983.
8Cm.: JTbicenko F0.A. Yka3. cou.

°Cm.: JlmmzxureBa V.B. OcoGeHHOCTH CHCTEMBI YIIpaBlieHust nHopofuamu B Poccuiickoii umnepun B XIX
- Hayane XX B. // [Tonutrka n o6mectBo. 2018. Ne 2. — C.74-81.
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Pe3yabTaThl McciienoBaHust

C navanom IlepBoit MMpOBOI1 BOIHBI PABOBOE MOJIOXKEHNE Ka3aXOB IOCTENEHHO W3-
MEHUJIOCH. B yClIOBUSIX 4Ype3BbIYaiiHbIX BOEHHBIX COOBITHI CBEPX Y>KE CYLLECTBYIOLIMX
BBIIJIAT OblJ1 BBEJIEH HOBBII BOCHHBIN HaJOr B pa3Mmepe 3 pyOJieil, MPOU30LLUIN yBEIU-
YeHue KMOMTOYHON NOJIaTH, PACPOCTPAHEHUE MPAKTUKKU U3BATUS 3EMENIb U YCUIICHUS
TPY/I0OBOV MOBUHHOCTH, & TAK>XKE KOHTPUOYLMIA B OTHOLLEHNU Ka3axcKoro Hapopia. OHako
npubaBka 3 pyoJieil cnequanbHOro BOEHHOro cOopa, rapaHTUPOBABLIEr0 OCBOOOK/ICHUE
OT MpU3bIBa, Ka3aJaach B TOT Nepuoj| HeoOpemeHnTenbHoi1.'* KpoMme Toro, kazaxu 0XOTHO
>KEPTBOBA/IM Ha HY>K/Ibl BOMHOB TEIUIbIE BELIM, OENbE, a TAK>KE NEPEABUKHBIE JIa3apEThl
nast vy Kpacnoro Kpecra. He meHee cnokoiHO 1 0JIarOHajIe>KHO OTHECIIMCH YKUTENN
Typraiickoil 06;acTi K KOHCKOW MoOuim3auuu, npouwenwei B 1915-1916 rr., ¢ nnaroi
3a KaXKJIyr0 TOJIOBY CKOTa M0 YCTaHOBJIEHHOM pactierke oT 60 o 120 pyo6uneii.'!

Ouesupien coobiTuil I'.M. CTankeBUY, HaXOUBILIMIICS B Mcciieyemblid nepuop B Vp-
ru3ckoMm yesnie Typraiickoii o6nact CTenHoro resepain-ryoepHaToOpcTBa, YTBEPXKIAET,
YTO HaceJleHUe ObLIO yOEKIEHO, YTO HUKAKOW HATypaJIbHOM MOBUHHOCTHU BO BPEMS BOIHBI
emy Hectu He npuniércst. Korpga B 1915 r. ctanu opraHn3oBbIBaTh APY>KUHBI U IPU3bIBATH
paTHUKOB, nipoposrkaeT I'.M. CtaHKeBUY, MECTHBIE XXUTENN 3a0€CTOKOMINCH U HaYalIn
HABOJIUTBH CIPABKM, HE OyJET JIM Ha HUX pacnpocTpaHsaTbes npusbiB. O0nactHoe Typ-
raiiCKoe Ha4ajbCTBO B JIMLE I'yOepHAaTOpa yBEPSIIO, UTO NMpuU3biBa He OyzieT. ['ybepHaTop
Typraiickoit o6nactu M.M. DBepcMaH yTBEpXK/jall, YTO BOEHHBII HAJIOT BBEEH B3aMEH
JIMYHOI MOBUHHOCTH M UTO HACEJIEHUE MOXKET CIIOKOIHO BECTH XO3SIHCTBO. "

Onnako 25 utonst 1916 r. HeoKUIaHHO 7151 OOJIBIIMHCTBA Ka3aXCKOIo HaceeH!s Bbl-
11eJ1 UMIIEPATOPCKU YKa3 «O MPUBIIEYEHUN MY>KCKOTO MTHOPOAYECKOI0 HACEJIEHUS MITE-
pun AJ1st paboT MO YCTPOWICTBY OOOPOHUTEIILHBIX COOPYIKEHUI U BOEHHBIX COOOLLECHUII B
parioHe IeVICTBYIOLLEH apMUM, @ PABHO JIJIs1 BCSIKMX MHBIX HEOOXOIMMBIX 111 TOCYJAPCTBEH-
HO¥ 00OpOHBI PAa0OT». YKa3, onyOMKoBaHHbI B COOpaHnK y3aKOHEHUI 1 PACTIOPSIKEHNI
NPaBUTENILCTBA, ObLT HAIIPABJIEH TOYTH HA BCEX MHOPOAILEB MMIIEPUH MY>KCKOTO 11oJi1a oT 19
710 43 JIeT BKIIIOUMTEINILHO U pacrpocTpaHsijics Ha xuredieit CoiprapbUHCKOM, Pepraickoi,
Camapkanjckoit, AkmonnHckoi, Cemunanatuackoi, CeMupeyeHcKoi, Y pasibekoi, Typ-
raiicKoi 1 3akacnuiickoil 00J1acTel, a TaK>Ke Ha MHOPOJUYECKOE HaceJieHne ACTpaxaHCKON
ryoepHAu U Bcex ryOepHuil u obnacreit Cubupu, MyCyJIbMaHCKOe HacesieHue Tepckoit u
Ky06anckoit obsacteit u 3akaBKasbsi. VICKIIOUEHME COCTaBIISIM OpOAsiuMe MHOPOALBI U
uHopoyupbl, ooutatroue B [Ipumopckoit, Amypckoit, Kamuarckoit n CaxanuHckoii o0mna-
cTsax, B okpyrax Cpenne-Konbmvckoit, BepxostHckoit u Bummorickoit SIkyTckoit o6nactu,
B TypyxanckoM u boryuanckom otnenenusix Enucerickoit ry6epuun u yesna, B bepe3os-
ckoM 1 CypryTckoM yesax ToOoIbCKOil IyOepHIH, a TaKKe TYPKHU U Kyphbl.'?

ITo BocnoMuHanusiM ovyeBuana coObituil U3 Typraiickoit oonactu I'. M. CrankeBu-
ya UMnepaTopckuil Yka3 oT 25 uroHd 1916 r. cran s Ka3axckoro Hapoja pe30HaHC-
HbIM. JTro nocunTanm, 4To HApPCKOe NPaBUTENBLCTBO 00MaHy10 uX. My>kuunbl ot 19 1o

1°Cm.: M3 1916 r. B Uprusckom yesne // Boccranne Typrafickux Kaszak-kupru3oB 1916-1917 rr. (mo
pacckaszam ouesyjueB). [Tox pen. K.B. Xapaamnosuua. Kbi3bun-Oppa: O6uiectso uzyuenusi Kazaxcrana,
1926. C.53-54.

"Tam xe. C. 53-54.
2Tam xe. C. 54.

BCwm.: Boccranue 1916 ropa B Cpenreit A3un n Kazaxcrane. C6opauk nokymentoB. Ilog penr. A.B.
ITsickoBckoro. Mocksa, 1960. C. 25-26.
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30 neT, KOTOpbIX MUMMEPATOPCKOE MOBEJIEHUE HEMOCPEICTBEHHO KOCHYJIOCH, BEJU cebsl
no-pazHomy. OfiHA NPU3bIBHUKYU PELIMJIN >KAAaTh Pa3BUTHUsL COOBITUI, IPyTUe CTAIM YXO-
IUTh U3 aynoB B riy6s Crennm.'

¥Ycyry6uno 4yBCTBO COLMAIIbHON HECTIPABEIMBOCTU M TO OOCTOSITENILCTBO, YTO MO-
Ounu3anys He KOCHYJIaCh BCEX MHOpOALEB. Tak, COrylacHO CEKpPeTHOMY INMpUKa3y reHe-
pan-ryoepHaropa A.H. Kyponatkuna ot 23 asrycra 1916 r., or Habopa Ha paboTbI 1O
YCTPOWCTBY OOOPOHUTEJIBHBIX COOPY>KEHUI U BOEHHBIX COOOLLEHUI ObLIM OCBOOOK/IEHbI
Ka3aXu, HAXOJMBLIKECS HA TOCYJAPCTBEHHOM Clly>K0€e, 3aHMMaBIL1E PyKOBOJSLLME MOCTHI,
NpeJCTABUTENN Iy XOBEHCTBA, yUallecs BbICIIUX U CPEJHUX YUEOHbIX 3aBEJICHUI1, CUETO-
BOJIbI ¥ OYXTajTephbl B YUPEK/CHUSIX MEJIKOrO KPEeJUTa, a TakXkKe MOYETHbIe Tpaxk/jaHe."”
HepaBHonpaBHOe MoJioxKeHHUe XuTeleil ryOepHuil B npolecce NpUBJIEYEHs] HAaCceJIeHuUs!
K TBUIOBBIM pabOTaM CTaJI0 KaTaau3aTOPOM pa3BUTHs COOBITUII MO HEraTUBHOMY Clie-
Haputo. [TpuBuernpoBaHHasi yacTh HaceJIeHUs! He TOJbKO MCKIIIOYAaCh U3 CIIMCKOB MO-
OWJIM30BaHHbIX, HO U, BOCNOJIb30BABLINCH CBOMM CTATYCOM, MbITANacCh 310yNOTPEOISTh
JIOJIKHOCTHBIMU TIOJTHOMOUMSIMU. Tak, B »anobe MOOMIIM30BaHHBIX Ka3axoB 3LLIENIOHA
Ne 36035 BOEHHOMY MMHUCTPY Ha MPOM3BOJI BOJIOCTHOW aJMMHUCTPAaUMU NpU OTOOpE
Ha ThUIOBbIE paboThl B OKTsI0pe 1916 r. coo0Iaiock, 4To OT MOOUIM3ALMUA OCBOOOM-
JIMCh BCE JIMLA, UMEIOLIME JIEHbI'M, B OOJIBIUMHCTBE cllyyaeB Kymnibl. Kpome Toro, 4roobl
KaK-HUOY/Ib 000CHOBATh NPABWIILHOCThH TOTO WJIM JIPYroro crnoco6a 0CBOOOXK/IEHHUS, 3TH
1A npuderany K pa3inyHbIM HE3aKOHHBIM JieficTBUsIM. Hanpumep, cTapbix nacTyxoB u
MYJUI CMELIAJIN, a Ha X MECTa Ha3Hayallu TeX, KTO OTKynaJjcsi oT Moounu3auuu. Vnm xe
NPaKTUKOBAJIM IPYrOil COCOO0: BbIJABAJIM YOCTOBEPEHMS O TOfIe POXK/IEHHS 0 CBOEMY
>KeJIaHUio. MHOorve uia nojy4yusid Takue YAOCTOBEPEHMsl, B KOTOPbIX MX TOfl HE MOjl-
XO[UJ1 NOf] TpeOOBaHKUs MOOMITM3ALIMM, & IPYTHe, HA0OOPOT, MPUOOGPEH YIOCTOBEPEHUS],
COIJIACHO KOTOPBIM OHU ObUTH MPUHSITHI HA CITy>KO0Y.'¢ Bece mojio0HbIe HeraTuBHbIe (haKThI
CMPOBOLMPOBAJIM MACCOBbIE BOJHEHHUSI.

[Tpu3bIBHUKY, JOBEJICHHbIE /IO OTYAsIHUS UMIEPATOPCKUM YKA30M U HECTIPABE/IMBbI-
MM MEpaMu ero OCylIeCTBJIEHHs Ha MecTax, Opocaluch Ha NpejcTaBuTeNeil [apcKoii Bia-
CTH: BOJIOCTHBIX YIPaBUTEJEi, ayJIbHbIX CTAPLLUMH, MOJULEHCKHUX, Ka3aKOB, YAHOBHUKOB.
Oco6eHHO arpeccuBHO BbICTynano HacesjeHne B CemupeueHcKoi obnact. BoccTasime
YHUUTOXAJIM TeJe(DOHHbIE JIMHUM, HAMAJAlu Ha XKeJIe3HO[OPOXKHbIE U TOYTOBbIE CTaH-
1M, BCTYNaJM B CXBAaTKY C LAPCKMMU Bolickamu. Pycckue u yKpanHcKue KpecThbsiHe-Tie-
pecesieHlpbl NoiepKUBa 60pb0y KPECTbSIHCTBA NMPOTUB LAPCKUX BiacTei. OHako B
OT/IEJIbHBIX paiiOHaX, B YACTHOCTU B FOXKHOI yacTu [IxkapkeHTckoro u IIpskeBanbcko-
ro ye3J0B, NPOMU3O0LIIM MEKHALMOHAIIbHbIE CTOJIKHOBeHUs. Takue ciyyan MmporcXoiuiIn
HevyacTo. DTO MOATBEPK/IA0T MHOIOUYKCIIEHHbIE MoNMIeickue JoHecenus no CTenHomy
kpato u Typkecrany. [IpuBeneM TekcT ofHOro U3 HUX: «KMprusbl CUNTAIOT CBOMMM Bpa-
ramu MOJIMLMIO U YUHOBHUKOB, MEK/Ty TEM OHM HUCKOJIbKO HE OOMXKAIOT PyCCKOE Hacele-
Hue».'” BoccTaBiye MOKUrany KaHIesIpiy ¥ CIIMCKY MOOMITM30BaHHBIX, 1OJIaras, 4To

“Cwm.: U3 1916 r. B Mprusckom yesnie// Boccranne Typrafickux Kazak-kupruzos 1916-1917 rr. (mo
pacckazam oueBuaneB). [Tog pen. Xapnammosuu K. B. Kesbu-Oppa: O6miectBo usyuenusi Kazaxcrana,
1926. C. 53-54

5Cwm.: Lenrtpanbhas Asusi B coctaBe Poccuiickoit ummnepuu. C. 289.

1Cm.: 2Kano6a MOOGMIN30BaHHBIX Ka3axoB aurenoHa Ne 36035 BOEHHOMY MHHUCTPY Ha MPOHM3BOJ

BOJIOCTHOW aJJMUHUCTpALMU MpU OTOOpE Ha ThUIOBbIE PaboThl // Boccranme B 1916 r. B Kasaxcrane
(moxymenTsl u Matepuanbl). [Tox pex. b.C. CyneiimanoBa. Anma-Ata, 1947. C. 23-24.

"Cwm.: LenrpansHas Asust B cocraBe Poccuiickoi umnepuu. C. 290-291.
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TaKMM IIyTEM OHM M30aBSITCS OT HAOOpa Ha ThbUIOBbIE paboThl. [locTeneHHO cTuXMitHOE
JIBUKEHHME CTAJI0 NPUHUMATh OPraHW30BaHHbINA XapaKTep, MOSIBUIMCH KPYIHbIE OYaru B
XKetnicy u Typrae.'® Bopp6a B Typraiickoit o6acTu cTaja 0COGEHHO YIMOPHOM U JIJTH-
TeJabHOI. B KoHLEe okTsa0ps 1916 r. 15 Thicsay noscranues ocapunu ropop Typraii. Bos-
riaBuiii 6yHT Amanrenbbl iMaHoB u Annou [I>kanruibaud. Onu co3nanu 20-ThICAYHbIN
OTPpsiJl, OPraHM30BAJIM MPOU3BOJICTBO OPYXKHUS U 0OyUYEHUE MOBCTAHIIEB BOCHHOMY Jieaty."”

ByacTu nbITanuch OCTAaHOBUTH BOCCTAHWE PENpPECCHBHbIMM Mepamu. B urone 1916
I'. Had TEPPUTOPUH, OXBAYEHHOI BOCCTAHUEM, ObLIO OOBSIBJIEHO BOCHHOE MOJIoXKeHKe. 19
ntonst 1916 r. rmasa CrenHoro reHepan-ryoepHaTopctsa CyXOMIMHOB OOBSIBUAJ O Tepe-
laye fiesl Ha YYaCTHUMKOB BOCCTaHMsI BOBHHOMY cyfy: «B nByx oObsBaenusix ot 30 uroHs
u 12 vrond c. T. s Npu3bIBaJl KUPru3 BBEPEHHOIO MHE Kpasi 0€CPEKOCIOBHO MCIOIHUTh
LAPCKYIO BOJIFO M MOCJYIUHO WATU HA pabOThI N0 YCTPONCTBY OOOPOHUTENBHBIX COOPY-
>KEHUI ¥ BOGHHBIX COOOILIEHUI B ThUTY AEMCTBYIOIIMX apMuil. HecMOTpst Ha 3TO, KUPru3 B
HEKOTOPBIX ye3aax AKMOIMHCKON 1 CeMUIanaTUHCKON 001aCTel HE TOJIBKO OTKA3alIUCh
VICTIOJTHUTB LAPCKYIO BOJIXO, HO JJaXKe OKa3aJu CONPOTUBJIEHNE BiIacTsIM. Buny arToro, s
NPU3HAJ HbIHE HEOOXOMMBIM JIENIa O CONPOTUBJIEHNM BIIACTSM NEPENATh BIPE/b HA pac-
CMOTpEHHE BOEHHOro cyfa. OObsiBisist 00 3TOM KUPrU3CKOMY HACEJIEHUIO, PA3bSCHSIO,
YTO N0 3aKOHAM BOEHHOI'O BPEMEHM JIMLA, BUHOBHbIE B BOOPY>KEHHOM CONPOTHUBJIEHUN
BJIACTSIM, OY/IyT HAKa3bIBATHCSI CMEPTHOM Ka3HbIO». [IByMsi iHsMU mo3ske, 21 urodis,
ryoepHatop CemupeunHckoi o6nact PosnbOaym OmyOJMKOBal Pa3bsSCHEHUSI B CBSI3U
¢ 00bsBIeHNEM TypKeCTaHCKOro Kpas Ha BOEHHOM MOJIOXKEeHUM: «Bbicoyaiiimm nose-
nenneM 17 mrons c. r. Becb TypkecTaHCKUi Kpail OOBbSIBJIEH Ha BOEHHOM IIOJIO’KEHUH.
ITocemy pa3mbsicHseTCS, YTO ¢ OOBSBIEHUEM O0JIACTH HA BOEHHOM IOJIOXKEHUU NTOYTH BCE
NPOCTYIIKU YK€ CYJSITCSI HE TPa’kKIaHCK1M, @ BOEHHBIM CYJIOM Y IIPUTOM I10 3aKOHAM BOEH-
HOro BpeMeHm».>! B okTsi0pe 1916 r. Bocctanue B CeMupeube ObIIO MOJIABIICHO, OJIUH U3
ero pykosopurenei, bek6omnar Aulekees, ObUT IPUTOBOPEH K CMEPTHOM Ka3HU. MHorue
YYaCTHUKM ObUIM apecTOBaHbl WM 3aKJrO4YeHbl B TIOpbMY. bonee 300 Thicsau Ka3axos,
onacasicb penpeccuil, orkoueBaim u3 Cemupeubs. [y pasrpoma 6yHTOBIMKOB B Typ-
rae JapcKoe MpaBUTENBCTBO OTIIPABUJIO KapaTesbHbIN OTpsij] renepana JIaBpenrbeBa. OH
HACUMTBIBAJI OKOJIO 4 TBICSIY IITHIKOB U 3 ThICsTY cabelib.”> TobKo nocie TsKebiXx 60eB
LAPCKKUM Bo¥ickaMm ypasnoch B3sTb Typrait. 17 uronsa 1916 r. B TamukenTe 6611 06pa3oBaH
Oco0blit BpeMEeHHbIN BOSHHBIIT Cy/1.

B KOHEYHOM WUTOre OIHMM W3 MOCJECTBUI BOCCTaHUS CTalloO TO, 4TO B rojel Ilep-
BOI MUPOBOI1 BOIHBI JIs1 HaBefeHus nopsiaka B Cpepgneil A3um ObLia co3flaHa cucTeMa
BOEHHO-TIOJIEBBIX CY/IOB, MOJACY/JHOCTb KOTOPBIX PacIpOCTPaHsIach Ha BCE Ka3axCcKoe
rpaxkpaHckoe Hacenenue. Ha ocHoBanun craten 87 Csopa 3akoHOB Poccuiickoit umrme-
PUM BOEHHO-TIOJIEBBIE CY/bl COCTOSII U3 NPEJICEATENs U YeThIpeX O(ULEPOB, YrOJIOB-
HOE JIEJI0 BO30Y>KAAJIOCh B TEUYEHHUE CYTOK, @ IPUTOBOP BBIHOCUJICS B TeueHUE 48 4acoB

'8Cm.: Caranosa JI.M. Ykas3. cou. C. 169.
Cwm.: Lenrpanbhas Asust B coctaBe Poccuiickoit ummnepuu. C. 290-291.

PCwm.: O6bsiBrienre CTENMHOro reHepas-ryoepHaTopa o nepefiaye fiell Ha yJ4aCTHUKOB BOCCTAHUSI BOCH-
HoMmy cyny // Boccranme B 1916 r. B Kazaxcrane (jokymeHThI 1 MaTepuaibl). C. 65.

21Cum.: «PazbsicHenne» CeMIPeueHCKOro BOGHHOTO rybepHaTopa B CBSI3U ¢ 00bsiBlIeHNeM TypKecTaH-
CKOTO Kpast Ha BoeHHoM nostoxkeHnu // Tam xe. C. 65.

2Cwm.: Uenrpanbrast Asust B coctaBe Poccuiickoit mvmepun. C. 290-291.
BCwm.: Caranosa JI.M. Yka3 cou. C. 170.
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3a 3aKpBITbIMU JiBepsiMU. [Ipy 2TOM MpUroBOp MOCIe OrJallieHus] HEMEJJIEHHO BCTYMal
B CWJIy U NPUBOAWICS] B UCTIOJIHEHUE. TeM caMbIM 3aKOH /1aBajl HUUeM HEOrpaHUYEHHbIE
BO3MOXKHOCTH MECTHBIM BJIACTSIM UMHUTD pacnpaBy 0e3 KaKux-Imbo orpannyenuii. Boeu-
HO-TIOJIEBbIE CY/Ibl TOJBKO B TypKecTaHe MpUroBOpUiIM K CMEPTHOM Ka3Hu 347 4esoBek,
K KaTOp>XKHbIM paboTam 178 uesoBeK, a OrpOMHOE KOJMYECTBO JIIOJIel YHUUTOXKAIOCH
BOOOIIIE Ge3 cy/a U CiefcTBust. >

Oo6cyxkxneHue

Jletom 1916 r. uneHsl oTaenbHbIX ppakumil I'ocyapcTBeHHOM [IyMbl nbITaNnuCh Npu-
BJIEYb BHAMAHWE K BOIMIOLLIMM HapyLIEHMSIM 3aKOHA B POLIECCE NMPU3bIBA Ka3aXCKOr'o Ha-
CEJIEHMs Ha THUIOBbIE Pa0OTHI. DTOT BOMPOC TaK>Ke OOCY>KJAJICS HAa COBELIAHUN YJIEHOB
I'ocynapcteenHoi dymbl. O HEMpaBOMEPHOCTH NPUHATHSL LAPCKOrO yKas3a OT 25 WIOHS
1916 r. Ha 3aKpBITOM 3ace/JaHNM HEJIBYCMBICJIEHHO BbICKa3aJicsi wieH ['ocyaapcTBeHHON
Hymbl IV co3biBa ot Caparosckoil ryoeprnn A.@. Kepenckuii. B cBoeM BbICTyIIEHUM OT
13 nexkaOpst 1916 r. oH NOAYEPKHYI, UTO YKa3 OblI MPUHAT U OMYOJIMKOBaH C HapyLIEHUEM
BCEX MPOLECCYaIbHBIX HOPM TOT0O BpeMeHU. B yacTHOCTH, BhIcOUaiiiiee noseneHue Hapy-
umo crateo 71 Copa 3akoHOB Poccuiickoil uMnepun, roBOPSILLYIO O TOM, YTO MOJ/JaH-
HbIE 00513aHbl OTOBIBATH MOBUHHOCTB TOJILKO COIVIACHO NMOCTAHOBJIEHUIO 3aKOHa. [lemyTaT
OTMEYaJl, YTO B yKa3e CJIe/laHa CChbUIKA Ha 3aKOH O PEKBU3MLMM, OJHAKO 3Ta CChUIKA HE
SIBJISIETCS] PABUJIbHOM, TaK KaK IPAaBUJIa PEKBU3ULMY [ABAJIM BO3MOXKHOCTb KOMaH/YIO-
LM BOVICKaMM ¥ MECTHBIM HayaJbHUKaM apMUY NPU3bIBATh B IPUHYIUTEILHOM TOPSIKE
K paboTaM BC& MECTHOE HaceJIeHUE 11 paboT Ha MecTe 0e3 UCKITtoueHuil. Takum o0pasoM,
caMo COfiepyKaHMe yKa3a He MOJJIEXkKaso OlyOJMKOBaHUIO B COOpaHUM y3aKOHEHUI U pac-
TIOPSIKEHUI PaBUTENLCTBA. [IpoLieypHble HapyleHust ObLM OYEBHIHbI.>

ITocne co6biTuil pespanss 1917 r. Obuta o6pa3osana UpesBbluaiiHasi CJIECTBEHHAS
KOMMCCHS IO PACCJIEAOBAHUIO MPOTUBO3AaKOHHBIX IEMCTBUIA OBIBLIMX MUHUCTPOB, IPYTUX
JIOJKHOCTHBIX JIAL, OTBETCTBEHHbBIX 3a MPOBEJIEHNE B KU3Hb YKa3a U MOJABJIEHUE BOCCTA-
Hug B 1916 r. 13 mapra 1917 r. Beiuio npepnucanve munuctpa roctuunn A.®. Kepen-
ckoro TypkecranckoMy renepain ryoepHatopy A.H. KyponaTtkuny o nmpuocTaHoBKe uc-
TIOJITHEHUS] CMEPTHBIX NIPUTOBOPOB, BLIHECEHHBIX BOEHHBIMU CyJJaMU B OTHOLLIEHUN y4acCT-
HUKOB BOCCTaHus1.?® [IHEM 1MO33Ke BBIILIO NPE/INMCaHNe O NPEKPAIEHUN BCEX YTrOJOBHBIX
JIeJ1 B OTHOLLIEHUM YYacCTHUKOB BoccTanus. B 1917 r. nocne najeHust 1apckoil BJacTu B
OpeHOypre BO3HUKJIO BPEMEHHOE HALMOHAIBHOE MPAaBUTENLCTBO «Anam-Oppa», cTas-
11€€ Ha4aJIOM HOBOI'O 3Talna pa3BUTHsI Ka3aXxCKOro Hapoja.

3aknodenue
ITo nToram NMpoBeIEHHOTO UCCIE0BAHNS MOXKHO C/EJIATh BBIBOJ O TOM, YTO B NIEPUON
[IepBoit MUPOBOI BOIMHBI MPABOBOE MOJIOKEHUE KA3aXCKOro Hapoja B coctase Poccuii-
CKOWl MMIIEpUM CYILLECTBEHHO YXYALIMJIOCH 34 CUET YBEJIMYEHUS NOBUHHOCTEN B MOJIb3Y
rOCyAapCcTBa. DTO BbIPA3WIIOCh B YBEJIMUYEHNN PA3MEPOB U KOJIMYECTBA MOJIATEN, IPUHY-
JUTEIBHON PEKBU3MLMKA CKOTA Ha HYX/bl BOEHHO! 3KOHOMMKH, MOSIBJIEHUA BOEHHO-IIO-

2Cwm.: CaranoBa JI.M. Tam xe.

Cwm.: Crenorpaduueckuit oTuét ['ocyaapctBertoit [Iymbr — IV co3biB // Boccranne B Cpenreit Azun
1916 r. Coopuuk sokymenTos. Tamkent, 1932. C. 105-107.

26Cwm.: UcamambeTo K.B. Mepbl BpeMeHHOT0 NPaBUTENLCTBA B IPEOJIOIEHNH MOCIIECTBUI BOCCTAHUSI
1916 r.: apxuBHbIE TOKYMEHTbI CBUJETEJILCTBYIOT // BecTHUK Hayku u ob6pa3zoBanusi. 2016. Ne 6 (18). —
C.58-61.
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JIEBbIX CY/I0B, KOTOPbIE BLIHOCUIIU MTPUTOBOPbI 6€3 I0JIXKHOTO MPaBOBOI0 0OOCHOBAHMSI, B
NPUBJIEYEHUU MY>KUMH pabOTOCHOCOGHOr0 BO3pacTa Jijisl paboT MO yCTPONUCTBY OOOPOHU-
TEJIbHBIX COOPY>KEHUI B pailoHax O0eBbIX JIefcTBUI. [JaHHbIE 0OCTOSTENbCTBA MOBIUSIIN
Ha POCT HALMOHAILHOIO CAMOCO3HAHMsI Ka3aXCKOI'o HApojia 1 MocJeyollee pa3BepThiBa-
HME HALMOHAIBHO-OCBOOOUTENBHOTO JIBUSKEHHUS.

[TepBasi MrpoBasi BOfiHa — OfJHA U3 NeYaJIbHbIX CTPAHUL, B UICTOPUM HapojoB LleHTpanb-
HOI A3uM, a B PaBHOI CTENEeHW — Tpareus Ajs Bcex KuTeneil umnepuu. Berynnenue
Poccuiickoit umnepuu B 1914 r. B MUPOBYIO BOIHY TSIXKEJIO OTPA3UIIOCh HA MPABOBOM TMO-
JIO>KEHWUU XKUTEJIel KaK LeHTpa, Tak U okpauH umnepun. B Crennom kpae u TypkecTane
B BOCHHBII1 IEPUOJ] YBEJIMYMIIUCH CTABKU HAJIOTOB, IONIOJIHUTEILHO ObLT BBEJIEH HOBBII BO-
€HHbIN HAJIOT, TOBCEMECTHO NMPOBOIMIIUCH COOPbI HA HY>K/Ibl (PPOHTA, NOJMUCKU HA TOCY-
JlapCTBEHHbIE 3aiiMbl. BuioTh 10 coObiTuii 1917 r. napckue BiaacTu MpojoixKaiyd peKBU-
3ULMIO CKOTA, MPOJIOBOJILCTBUS, (Dypaka, TyJyNnoB; MOOMIIN30BAIIU T'y>KEBOM TPaHCIIOPT
Ji7151 IEPeBO3KM BOEHHBIX IPY30B U XJieba K >KeJIe3HO0POKHbIM cTaHusM. B TypkecTane
YMEHbIIMIIOCH KOJIMYECTBO CKOTA, COKPATUIIMCH MOCEBHbIE MIIOLLA/M MOJ] 36PHOBBIE KYJIb-
TYPbl, HO YBEJIMYMIIUCH NTOCEBbI XJIONKA /17151 BOEHHBIX 3aKa30B.

Takum 06pa3oM, JieTalbHOE M3Y4YeHUE COOBITUI [aHHOIO MUCTOPUYECKOro MepUoja
TpeOyeT BHUMATEJIbHOTO W BIYMYMBOIO MCTOPMKO-TPABOBOIO aHAJIM3a UCTOYHMKOB, a
TaK>Ke NMPOhPeCCUOHATBHOIO JIAJIora MeK/ly yUeHbIMHU MO OLEHKE U OOBEKTUBHOI MHTEP-
npeTauu UCTOPUYECKUX COOBITHIA.

9.E. lllymunosa, T+K., 'yMaHUTAPABIK FHUIBIMIAP MeMJIEKETTIK aKaJaeMHsUIbIK,
yHuBepcuTeTiHiH 3aH (pakyabTeTiHiH FUIbLIMEU KbI3MeTKepi (Mackey K., Peceir ®enepa-
uusicbl), bipiHmi qyHuexy3inik corbic TapuXmbLIAPbIHBIH Pecell KaybIMIACThIFBIHBIH,
my1eci: bipiHmi 1yHueKy3imiK coFbIc KblUIIapbIHaarsbl Peceil MMINepusiCbIHAFbI Ka-
3aKTapabIH KYKBIKTBIK karfansbl (1914 x. minge — 1917 k. aknan).

Makana maxbipbibbinbly 63exkmiaizi GIPiHIIL Y HUEK Y 31K COFbIC XKbUIIAPbIHIAFbI
KA3aKTapyiblH 3aH FbUIbIMBIHAFbl KYKBIKTBIK >KaraiibIHbIH MPOOJIEMAaTUKAChIH KeT-
KiNiKci3 3eppeneyre GainaHbicThl. Ka3akcTaHHbIH KOMYJITThI AEMOKPATHUSIIBIK MEMIIEKET
PeTiHfeTi OPHBIKThI 1aMybl XaJbIKThl TAPUXU-MOJIEHU KAYbIMAACTBIK PETiH/E KapacTbl-
PBIIN KaHa KOMMaii, OHbIH TApUXU MHAMUKACBIHAFbI OWITIK KAThIHACTAPbIHbIH CyObEeKTiCl
peTiHeri yCTaHbIMbIH Jja KaxKeT eTefli. OcbiraH GallyIaHbICThI Ka3aKTap/blH KYKbIKTBHIK,
MopTebeciH Tanfay Peceit MMNepusiChIHArbl YAT-a3aTThIK KO3FAJIbICThIH, KYIICIOiHIH,
cebenTepiH TYCIHyre MYMKIHAIK Oepefi, coHpai-ak Ka3ipri Kazakcranparbl Kenoip
KYKBIKTBIK KYObIIbICTAp/IbIH, MOHIH awiajibl. 3epmmey naui BipiHIIL YyHHEXY 31K
COFBIC KE3iHJIeri MMMEepUsUIbIK 3aHHAMaMeH OeKITiJIreH Ka3aKTapfiblH KYKbIKTapbl MEH
MIH/JIETTEPIHIH >KYWECiH TalgayaaH Typajbl. Kymbicmbiy MaKkcamvl — Ka3aK, XaJKbIHbIH
TapuX¥ PETPOCMEKTHBA/[aFbl KYKBIKTBIK >KarfaiibiH Oaranay: BipiHI JyHUEXY3iTik
corbIC facTally KapCcaHbIH/A 3KOHE COFbIC KUMbUIIAPhI KCSCHIHHC TaK,'blpbml’}”lblh} HeaHa-
JAbl2bl 3aH FbUTLIMU 9ieOUeTTepiH/Ie Blleun JIYHI/IC)KYSIJIIK COFBIC Ke3eHIHMEr Kas3ak
XaJIKbIHBIH, KYKBIKTBIK MOpTeOeciHe, COH/aii-aK, COFbICKA JICWiHT1 YOHE COFbIC KUMbLI-
lapbl Ke3iHJIEri Ka3ak XaJKbIHbIH ©3repill OThIPFaH KYKBIKTHIK >KarfaiblH CABICTBIPY-
bl KO3/IeNTiH 3epTTey/Ieri KaHa TICUIre apHalFaH apHaiibl 3epTTeyJep/iH 60JIMaybiHa
OaiNaHbICTbl. 3epmmey 20icmepi PETiHfE KaJMbl FbUIbIMU, XKeKe FbUIbIMU, COH/IAMN-aK,
TapUXU-KYKBIKTBIK 3€pTTeyJiepre ToH apHalibl 3epTTey d/licTepi KOJJaHbUIIbl. 3epTTey-
JIiH apHaiibl 9MICTEPIHIH 1IIIHAE TAPUXU-KYKBIKTBIK, CalIbICThIPMANbI-KYKbIKTBIK,, CTATH-
CTUKAJIbIK, 3KOHE TapUXU-XPOHOJOTUSUILIK, JMIICTEP/i epekilie aran eTy kepek. Makaina-
HbIH, He2i32i KOpbimbIHObLIAPLL MbIHAAA: BipiHILI Ty HUEXK Y 31K COFbIC KbUTIapbIHArbI
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KazakTapbiH KYKbIKTBIK >Karnaibl 1914 xbeuirel uingeneH 1917 kbuwrbl aknaHra feiiiH
COFBICKA JISWIHT1 aJ/IbIHFbI Ke3eHMEH CANIbICThIPFaHa HallapJsan, KyaTThl YIT-a3aTThIK,
KO3FalbICKa aifHAJIIbI.

Tipek co30ep: memaekem xane KYKblk mapuxvt, Kazaxcman, kazakmap, KYKblKmMblK
Heazoalibl, KYKbiKmolk, Mapmebeci, Bipinui O yHuexcy3iaik cozbic.

E.E. Shumilova, PhD in History, Research Fellow, Department of Law, State
Academic University of Humanities (Moscow, Russia), member of Russian
Association of Historicist of the First World War: On legal status of Kazakh people
in the Russian Empire during the First World War (July 1914 — February 1917).

The relevance of the topic of the paper is due to the insufficient study of the problems
of the legal status of Kazakh people during the First World War in legal theory. The
sustainable development of Kazakhstan as a multinational democratic state needs not
only to consider the people as a historical and cultural community, but also its position
as a subject of power relations in its historical dynamics. In this regard, the analysis
of the legal status of the Kazakh people gives an understanding of the reasons for the
strengthening of the national liberation movement in the Russian Empire, and also
reveals the essence of some legal phenomena in modern Kazakhstan. The subject of the
study 1s the analysis of the system of rights and obligations of Kazakh people, fixed by
imperial legislation during the First World War. The purpose of the work is to assess the
legal status of the Kazakh people in historical retrospect: on the eve of the outbreak of
the First World War and during the military period. The novelty of the topic is due to the
absence in the legal scientific literature of special studies devoted to the legal status of
the Kazakh people during the First World War, as well as a new approach in the study
involving a comparison of the changing legal status of the Kazakh population before the
war and during hostilities. General scientific, private scientific, as well as special research
methods characteristic of historical and legal studies were used as research methods.
Among the special research methods, historical-legal, comparative-legal, statistical and
historical-chronological methods should be highlighted. The main conclusions of the
article are that the legal situation of the Kazakhs during the First World War from July
1914 to February 1917 worsened compared to the previous pre-war period, which spilled
out into a powerful national liberation movement.

Keywords: history of state and law, Kazakhstan, Kazakh people, legal statement,
legal status, the First World War.
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PELIEH3WA HA KHUTY:
AUAEHKO A.T. BbICTYIJIEHUA.
BTOPOE U3[JAHUE. AJIMATbI, 2023. — 180 C.

AKmyaabHOoCmb PEUEH3UU HACTOSLIEH KHUTM O0YCIIOBIIe-
Ha 3HAYMMOCTBIO HAYYHOT'O HACJEUsl JOKTOPA FOPUANUYECKUX
Hayk, npodeccopa Kacnuiickoro yHuBepcuteTa AHATOJUS
I'puropeeBuya [IUpeHKO A1t pa3sBUTUSL COBPEMEHHON HOPU-
nuueckoil Hayku B Kazaxcrane. [Ipeomem uccaeoosanus B
pELEeH3MM 3aKJII0YaeTCsl B aHaJM3e CTPYKTYPbl U OCHOBHOW
TEMATUKA HAYyYHOTO W3JIaHMsl BBICTYIUIEHUI mpodeccopa
A.I'. Nunenko 3a nepuop ¢ 1987 mo 2023 rr. L{eab pabomwi
COCTOUT B PEKOHCTPYKLMHU KITFOUYEBBIX 3JIEMEHTOB CTPYKTYPbI
KHUTH, €€ KOHLENTYaJbHOrO 3aMbICia U 3HAYCHUS JJIsl pas-
BUTHSI TEOPUU YaCTHOTO MpaBa Ha COBpPeMEHHOM aTane. Ho-
6U3Ha membl OOYCJIOBIEHA MHTEPECHbIM (POPMATOM KHUTHU

A.B. AUAUKHH, - Hy6JII/IKaLLI/leﬁ TEKCTOB IJICHAPHbIX MOKJIA/10B HpO(beCCOpa
A-$.H., K.10.H., Associate Professor AT. HI/IIICHKO Ha pa3jiM4HOro pojia HAYYHbIX MEPOIIPUATHUAX,
Bricimeit nmkoAb! mpaBa MO3BOJIAOIUX MPOCJICANTDL XapaKTEP 3IBOJIIOLWU €TI0 B3IJIsA-
Yuusepcurera KA3['TOY JIOB Ha OTEYeCTBEHHYIO IMBUINCTUKY. B KauecTBe menooos
?MZHH M~§3- Hapu6aesa UCCAeO08aHUA TIPUMEHSUTUCh METOJIbI UCTOPUYECKON PEeKOH-
r. AcTraHa),

CTPYKIIMU U TIPABOBBIX B3IJISIIOB YUEHOTO HA OCHOBE pabOThI
C UCTOYHMKAMU Hay4dHOU uH(popMamu. OCHOBHOIL 8bl800 Pe-
ueH3uu Ha KHury npodgeccopa A.I'. [IuieHKO COCTOUT B TOM,
YTO He TOJIbKO HAyUYHbIE CTAThU, HO U U3JIOKEHNEe apryMeHTa-
MU B HAYYHBIX JIOKJIAJaX MPEJICTABISICT UHTEPEC C TOUKU 3PEHUsI COXPAHEHUSI TPAJIULIUIT
OTEUECTBEHHON FOPUCTIPYACHIMN, TOCKOJILKY UMEHHO TaKMX apryMeHTax (DOpMUPYIOTCS
HauaJsa JIOKTPUHbI YaCTHOTO TIpaBa U e MOHSITUIHOTO anmapara.

Karouesvle caosa: wpuouueckas Hayka, npasoeas OelcmeumeabHOCmb, npasosole
NOHAMUS, HACMHOE NPABO; YUBUAUCMUYECKUE KOHYENYUL.

YAeH APUCTOTEACBCKOTO
obmecrsa (Beauxo6puranus),

e-mail: a_didikin@kazguu.kz

B 2023 r. B r. Anmatb! Obula OnMyOJIMKOBaHA KHATA BBICTYIUVIEHUI HA HAY4YHbIX KOH(E-
PEHLMAX,, CUMIIO3MyMaX M KOHIPECCaxX U3BECTHOI'O YYEHOrO-LMBUIIACTA, JOKTOPA FOpUM-
4yecKuX Hayk, npoceccopa Briciueil mkonbl npaBa «9piier» Kacnuiickoro yHuBepcure-
ta AHaronusi ['puropbeBnya [Tunenko. Kuura BkitoyaeT B ce0si BBEJICHUE U 11y OJIMKALMIO
TEKCTOB 21 HayyHOro f0KJjajia aBTopa KHUrM 3a nepuop ¢ 1987 no 2023 r., oObeguHsito-
LIMX apryMEHTALMIO U Pa3MbILLUIEHUS] HAJ] HAY YHBIMU POOJIeMaMy HE TOJIbKO HayKy Ipax-
JAHCKOrO IpaBa, HO U O0LLel Teopur npasa. Takoi NoAxXof MO3BOJSIET COXPAHUTh CIELl-
U(UKY YCTHBIX BBICTYIJIEHUI1, B KOTOPbIX MPOSIBJISIOTCS MHAMBUAYaJIbHbIE OCOOEHHOCTH

© A.b. Mumukun, 2023
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BBICTYIJIEHWII HA HAYUYHBbIX KOH(EPEHLMSIX, OCTPOTA MOJEMUKH M0 U3BECTHBIM HAy4YHbIM
npo0JieMaM TEOPUU YaCTHOTO MPaBa, OLEHKN TEKYLIETO0 COCTOSIHUSI FOPUANYECKON HAyK1
B KOHKPETHBIX 00JIaCTSIX.

CTpyKTypa KHUI'M BBICTYIUIEHWI COXPAHSET MPEUMYILECTBEHHO XPOHOJOTMYECKUI
NOPSIJIOK PacroJIO>KEHUsT AO0KJIA0B. OHAKO TEMaTW4EeCKU OHM OXBATBIBAIOT LIMPOKUI
KPYT Hay4YHbIX NPOOJIEM — OT OCMBICIIEHHS CIIOCOOOB MO3HAHNUS TPABOBOM JIEMICTBUTEIb-
HOCTH (C. 23-32), npuposibl KOMIUIEKCHBIX NPaBOBbIX oOpa3oBanuii (c. 104-111) u Ton-
KOBaHUs1 PaBOBbIX HOPM (c. 135-143) 1o o6CyXk/eHns] TEOPETUUECKUX MPOOJIEM HAyKHU
IPa>KJaHCKOr0 NpaBa, BKIIIOYasl HACJeUe COBETCKON UMBUIMCTUKM (C. 60-68), 3HaueHust
NPUHLMIIA COPABEJIMBOCTY B YaCTHOM Mpase (c. 32-41), Teopun rpaxkjiaHcKO-NpaBOBOro
JIOrOBOpa M TPak/IaHCKO-NPAaBOBOI OTBETCTBEHHOCTH (C. 68-94). CyluecTBeHHass 4yacThb
KHUTY TOCBSILIEHA XapaKTEPUCTUKE HAYYHOTO HACJIEMsl KPYITHOIO yYEHOIO-LIMBUIINACTA,
JIOKTOpA FOPUIMYECKUX HayK, mpodeccopa IOpus I'puropsesnya bacuna, roounei KoTo-
poro mmpoko orMevaercs B 2023 r. HeciyyailHO B KHUre myOJUKYIOTCS! BLICTYIJICHUS
npoceccopa A.I'. [luneHko, nocesieHHble ujaeiiHoMmy Hacnenuto f0.I'. bacuna, npo3By-
yaBiMe Ha KoHgepeHuusx B nepuop ¢ 2004 no 2023 rr. (c. 41-54, 118-135), B ToM unciie
Ha KoH(epeHuuun 28 maprta 2023 r. (c. 10-23). AI'. [IuieHKO B CBOMX BBICTYIJICHUSIX
Tak>Ke NOoIpoOHO aHAIM3MUPYET Hay4yHOEe Hacjeaue akajemuka HanuoHanbHON akagemun
Hayk Pecnyonuku Kazaxcran M.K. CynefiMeHoBa, nofuepkuBasi CJI0>KUBLIYIOCS TPajiv-
LMIO pa3BUTKS HAyKHM rpakjlaHckoro npasa B Pecny6smke Kazaxcran.

B HayuHbIX 10KJ1aJ]aX , OMyOJIMKOBAHHBIX B KHUTE, aBTOPOM aHAJIM3UPYIOTCS BOIPOCHI
NO3HAHKS TPaBOBbIX SIBJIEHUI, METOJOJOMMYECKNAE aCEKThI PACKPBITHUSI 3JIEMEHTOB TIpa-
BOBOI1 pealibHOCTH. Tax, B IokJjajie Ha TeMy «O TO3HaHUK TIPABOBOI JICVICTBUTEITLHOCTH
A.T'. IupeHKo yfeasieT BHUIMaHUE COOTHOLLEHUIO TEOPETUKO-NIPABOBBIX B3IJIS/IOB COBET-
CKHMX yYE€HbIX M MX BOCTPEOOBAHHOCTM B HayKe I'PakKIaHCKOro Ipasa, MOKa3blBasi, YTO
VIMEHHO BO3MOXKHOCTb CYILLIECTBOBAHUSI MHOXKECTBA ONPE/E/IEHNN ITPaBa (a He eIMHCTBEH-
HO BO3MOXKHOI'O ONpE/IEJIEHUs] TpaBa, XapaKTEPHOro Il COBETCKOI FOPUCTPYACHLNN)
«HAMpaBJISIFOT MBIC/Ib YYEHOT'O MO OMPEEJIEHHOMY PYCJy, TPEAOCTEPETAOT OT OLIMO0Y-
HOT'O MyTH, MOKA3bIBAIOT, KAK BbINOJHUATH ONPEACIIEHHYIO HAyUYHYIO ONEpaLy0 Hauyy-
M 06pazom».! OH OTMEUaeT, YTO HEPEIIeHHOCTh (hUII0CO(CKUX MPOOIIEM, CBSI3aHHBIX
C Teopuel No3HaHUs (HapuMep, MpPoOJIEMbl COOTHOLIEHUSI TEOPETUYECKOIO U IMITUPU-
YECKOro YpOBHEil MO3HaHWs)® MPOSIUPYETCsT HA HEBBICOKYIO 3(P(EeKTUBHOCTb MPUMEHE-
HMS OOLLEHAYYHbIX METOJIOB MO3HAHMUSI B OTPACJIEBbIX FOPUIMYECKUX HAYKAaX, BCIEICTBUE
4ero onopa Ha pa3BUTHE IUJAKTUKNA, METOIMKU OCYILIECTBIIEHNS] HAY YHbIX UCCIIE0OBAHUI
C YYETOM CHeLM(UKNA OTPACIIEBON LMBUIACTUKUA, MOXKET IMOCIY>XXUThb YCIOBUEM MOSIB-
JIeHUs] HOBBIX HAay4HbIX JOCTWKeHui1.> Tak, TecHasi CBsi3b HAyKU I'PAasKJJAHCKOrO MpaBa ¢
9KOHOMMYECKON TEOPUEN MPOSIBIISETCS B TOM, YTO BbIBOJIbI YYEHBIX-3KOHOMUCTOB MOTYT
CJIY>KATb OCHOBO¥ ITPE/JIOKEHUI MO COBEPIIEHCTBOBAHUIO IPAXKJAHCKOIO 3aKOHO/IATE b~
CTBa, a HE HA000pOT. MeX/ly TeM, «MHOTME TeOpPEeTUYeCKHe OLUMOKU MPOUCXOIST KaK
pa3 13-3a HEyMEHHUs1 00palaThCs C UCXOHBIM NOHSTUIHBIM MaTEPUAJIOM: HapYLLIEHHUE JIO-
IMYECKUX TPaHUL, ONPEAEIIEHHOrO MOHSATHS, CMELLEHNE MOHATUIHOTO U CEMaHTUYECKOTO

Mupenko A.T'. Beictyrenust. 2-e uzsi. Anamatsl, 2023. C. 23.

’B yKa3aHHbBIIl NMEPUOJ CPEM CIELUAIUCTOB 110 METOJOJIOTMU HAYYHOTO MO3HAHMS JAHHBIN ACIeKT
NpoOsIEeMbl TEOPETUYECKOr0 1 3MIMPUYECKOro ypOBHe Mo3HaHus nofipodHo pa3padaTsiBai B.C. llIBbipes.
Cwm. nogpooHee: 1lIBbipeB B.C. TeopeTnueckoe n ammupuyeckoe B HayyHoM nosHanuu. M., Hayka, 1978.
—382c.

Supenko A.T'. Ykas. cou. C. 24.
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CMBICJIOB TEPMUHOB U Ip.».* TeM caMbIM MOXKET CJIOKUTHCSI BIieUaTJIeHHe, YTO BCJIE] 3a
packpbITHEM 00BEMA U COfIepKaHusl IPABOBOrO MOHSTHS (B YACTHOCTH, MOHSITHSI JIOFOBOPA)
nosiBIIsieTcsl HeKasl oowas Teopusi joropopa. Ilpogeccop A.I'. [IuieHKo BbIcTynaeT npo-
TUB TaKOT'0 YPE3MEPHOIO PaCIUMPEHUS TEOPETUYECKOr0 3HaHUs. OH MosaraeT, 4To «Teopust
JI0JIKHA OMepeXKaTh NPakTUKY, OpaThb sIBJICHNUE LIMpPe, CMOTPETh IIyOxKe, BUAETh “TO, UTO
BpeMeHeM COKpbITO”».> CyThb €ro Mojixofia B TOM, 4TO, paboTasi C HOPMATUBHLIM MaTepua-
JIOM, KaK Oy/ITO Obl MPUOMKEHHBIM K MPAKTUKE, YUEHbII TEPSIeT BO3MOXKHOCTb MPUMEHE-
HUSI TEOPETUYECKUX Pa3pabOTOK, OPUEHTUPYSICh TOJIBKO Ha aMIMpUUecKkue JaHHble. CKo-
pee Ha0OOPOT — IOKTPHUHA I0JIXKHA ObITh MICTOYHUKOM M CPEJICTBOM aHAJI3a IMIMPUYECKON
UHOopMaLUK /151 BLIPAOOTKU peKOMEH/IALMI 10 COBEPLIEHCTBOBAHNIO 3aKOHOJIATEbCTBA:
«TEOpHsl >KUBA MPAKTUKOW, C IPYTOil CTOPOHBI, OHA JIOJ’KHA BbI3bIBATH K >KU3HU TPEOYEMYIO
NpakTUKy».® TI03TOMy TEOpeTHUYECKHil aHaM3 MO3BOJsIeT (POPMYJIMPOBATH AOCTPAKLMN
6oJiee BLICOKOT'O YPOBHSI, @ UMEHHO Hay4HblEe MOHSATHS, 00BEM U COAIEP>KaHUE KOTOPbIX OY-
yT OXBaThIBATh SIBICHUS ISUCTBUTELHOCTH, MOJIBEPKEHHbIE TPABOBOMY PEryJIMPOBAHMIO.

B aTom poknane npocgeccop A.I'. [IupieHKO TaksKe NMpU3bIBAET K KPUTHUECKOMY OC-
MBICJIEHMIO YCBOEHHBIX CTEPEOTHUIIOB, OTKA3aThCs OT JJOrMAaTUKU C OMOPOIl Ha aBTOpUTE-
Tbl. [IoKa e1le OH cchblIaeTCsl Ha MBICIIM M apryMeHThl ®@. DHrejibca 0 BaKHOCTU y4yeTa
YCJIOBUIA, IPU KOTOPbIX MApPKCUCTCKUE Hjieu OyAyT BOCTPEOOBaHbI, HO YK€ CChIJIaeTCsl U
Ha JuTepatypHble npoussefeHus O. banb3aka.

WHTEepecHbIM MO COAEPXKAHUIO U JJUCKYCCHMOHHOCTH SIBJISIETCS ONMYyOJMKOBAaHHBIA B
KHUTe JIoKJa «O crnpaBeamMBocTy B yacTHOM mpase» 2018 r., rue A.I'. IuieHKo BbI-
CKa3bIBa€T CBOM MBICJIM O CYLIHOCTH CINPABEIMBOCTH U BOBMOXKHOCTHU €€ OCMBICJICHUS B
rpaHuiax npaBonopsika: «J{s MeHs ICXOHON MO3ULIMEH SIBJISIETCS MOCTYJAT O Heornpe-
JIEJISIEMOCTH 3TOM KATErOpUHU Kak B LIEJIOM, TaK M TPUMEHUTEIILHO K MIOHATHUIO paBa BOOO-
ie».” OH moJyaraet, 4To CpaBefyIMBOCTD JIMILIb 1poss.asen cedsi B (popMax MmyOIMIHOTO
Y YaCTHOT'O MPaBa, HO 3a UX MpefieJIaMi OCTAETCsl KAHTOBCKOW «Bellblo B cebe». B 1enom,
u3 punocodekoro yuenus M. Kanra on npuMeHsieT ujiero 0 TOM, 4TO B Ipak/JaHCKO-Npa-
BOBOM PEryJIMpOBaHMM TPeOOBaHKUE CIPABEAJIMBOCTH BbIPAXKAETCS B MOMCKE ONTUMyMa
COOTHOILIEHUS] YACTHOTO U MyOJIMYHOr0, @ TAKXKE MOCTAHOBKU U PELIEHUs] TEOPETUYECKUX
3ajiay. [ToHsITHE CpaBeIMBOCTH OTHOCUTENBHO B IPAHMIIAX KOHKPETHOIO OOLLECTBA, U B
€ro OCHOBE JIEXKUT U HalMOHAJIbHAS TPAULMsI, U PEJIMIMO3HAasl BEPa, U cCoMalbHbIe 1jiea-
abl: «CnpaBeyIMBOCTD SBJSIETCS pab0YMM MHCTPYMEHTOM TpH NMPUHSTUHA HOPM IpaBa,
NpU UX UCTOJIKOBAHWM, P MpUMeHeHnn» .5 OH moJjiaraet, 4to Mpu peain3aiuu Cyobek-
TUBHOTO NpaBa (Harmpumep, corylacHo cratbe 8 ['paxkaanckoro kopekca Pecnybmmku Ka-
3aXCTaH) JIMLO JJOJDKHO JIEMCTBOBATh HE TOJBKO 1O 3aKOHY, HO M MO CIPABE/IMBOCTH.
MozkeT 1 HapyLaThCsl COPABEVIMBOCTD, €CJIA MPU 3TOM JIMLO JIEFICTBYET pa3yMHO U JI0-
OpOCOBECTHO, UJTU K€ 3TO OfiHO U TO Ke? [Tpodeccop A.I'. [IuaeHKo BUAUT HEOOOCHOBAH-
HOCTb HOPMATUBHBIX TPEOOBaHUI1 JOOPOCOBECTHOCTH M Pa3yMHOCTH B TOM, YTO MPOUCXO-

“Tam ke. C.26.ITOT acmekT MpoOIIeMbI AHAITM3a TPABOBbIX MOHSATHI y3Ke B KoHIEe 80-X rr. XX cToseTus
B COBETCKOIl METOOJIOrMM HayKu W topucnpyaeHuun uccieposan B.O. Jlo6osukos. Cm. nogpoGHee:
Jlo6oBukoB B.O. MopjanbHasi 1oruka OUEHOK M HOPM C TOYKM 3PEHHUsI COAEP>KATENbHON 3TUKU U INpaBa.
Kpacnosipck, N3n-Bo Kpacl'Y, 1984. — 272 c.

Supenko A.I'. Ykas. cou. C. 28.
5Tam xe. C. 29.

"Iupenko A.I. Beicrymnenns. C. 33.
$Tam xe. C. 35.
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JIUT OTKAa3 B 3aLMTE NTpaBa: «3aKOHOATEIIb PACILIMPHUII IOCATATENILCTBO HA 3Ty OCHOBHYHO
LEHHOCTb, /]JaB BO3MOYXKHOCTb CY/ly HA OCHOBE OLEHOYHBIX TIOHSTHIA, TO €CTb 110 CYLLECTBY
M0 COOCTBEHHOMY YCMOTPEHHIO JIMIIATH CYyOBeKTa MpUHAIeKalero emy npasa».’ B to
K€ BpeMsl €CJIM HapyLIAoTCsl TpEOOBaHUsl CIIPABENJIMBOCTH, TO APYTUE CyOBbEKThI MOTYT
NPUMEHATH Pa3IMYHbIE CITOCOObI 3AMTHI CBOMX MPaB OT 3JI0yNOTPEOIEHNI, HO HE Iy TEM
YMJIEHUSI TIPAB JJPYTOil CTOPOHBI.

Bbazosbiii Te3uc A.I'. [IuieHKO COCTOUT B TOM, YTO B YACTHOM MpPABE OCHOBOII Crpa-
BE/IJIMBOCTH SIBJISIETCS PABEHCTBO, MPEXK/E BCETO PaBEHCTBO CYOBEKTOB I'PaKIaHCKOIO
o0opota. OH nosaraeT, 4YTo BIEPBbLIE CBS3b UJIEW CIPABEJIMBOCTU C PABEHCTBOM B KOH-
TEKCTE 3KOHOMMYECKMX ycJjoBuil Obuta obocHoBaHa K. Mapkcom B «Kamurane», 4ro
NPEJICTABJISIETCS] KPafHE CIIOPHBIM.

[Tpy TONKOBaHMM HOPM Tpak/JaHCKOr'O MpaBa W0 CIPABEIMBOCTU MOXKHO YCMOT-
PETH NPU OLEHKE CYLIECTBEHHOCTU MJIM HECYILIECTBEHHOCTU HApPYLUEHWI1 paB KOHKPET-
HbIX CyOBbeKTOB. Ml moTOMy B J1H000M cilydae Oy/IeT UCNOJIb30BaThCSI HE KOHKPETHOE T10-
HSITUE CIIPABEIJIMBOCTH, A JIMIIb €€ MPOSIBJICHNS B PA3JIMYHbIX IPABOBbIX KOHTEKCTAX.

B noknane «O cOBETCKOM Ipa>kaHCKO-TIPAaBOBOM HACJIEJUN» , BKIFOUYEHHOM B KHUTY,
A.I'. IuneHko oO0Cy>KJaeT, YTO UMEHHO U3 pabOT COBETCKMX YUYEHBIX-IOPUCTOB MOXKET
OBbITH OCHOBOI IPEEMCTBEHHOCTH HAayYHbIX 3HaHWI1. B OCHOBHOM 3TO TeOpeTnYecKue pas-
paboOTKM, Kacarolmecs: JOKTPUHbI FPaKAAHCKOI0 MpaBa, CyObEKTOB MpaBa, NpaBa co0-
CTBEHHOCTH 1 00513aT€JIbCTBEHHOrO NpaBa. OHM MOT'YT ObITH MPEAMETOM PELENIUU — BbIC-
LIell CTENEHN MPEEMCTBEHHOCTH, MO3BOJISIIOLLEH NEPEHOCUTD U alaTUPOBATh NMPaBOBbIE
VHCTUTYTBI U NTPABOBbIE MEXAHNU3MBbI U3 OJJHOI MPaBOBOI cUCTEMBI B Apyryto. Opuauue-
CKasi HayKa MO>KET BbICTYIaTh CTUMYJIOM JIJIs1 OCYLLECTBIIEHUs O1oOHOM penenuumu. Cpe-
I BO3MO>KHBIX KOHLENLMI, JOCTYNHBIX JIs1 PELENLMH, OH Ha3bIBAET YUEHUE O MPEAMETE
Y METOJIE IPaKJaHCKOro MpaBa, O FOPUIMYECKUX COCTaBax, O MPUYMHHON CBSI3U U MpaBe
ONEPATUBHOTO yNpaBJieHus .

B BeicTymiieHnn «O TonkoBaHuM NpaBoBbIX HOpM» A.I'. [InIeHKO CTpeMUTCs B CTPYK-
TYPUPOBaHHOM BU/IE€ MPEACTABUTH CBOM APTYMEHTbI O NEPCIEKTUBAX TEOPUM TOJKOBAHUS
npasa. Tak, OH OTMEYAET, YTO «TOJIKOBATb MOXKHO TOJIbKO CYILLECTBYIOLMI TEKCT. 3aroJl-
HEHUE B TEKCTE PA3JIMUYHBIX MPOOEJIOB — 3TO Pe3yJIbTAT TOJIKOBAHMUS, & HE TOJIKOBaHHE»."!
Taxast aprymeHTanust o4eHb 6JM3Ka COBPEMEHHOM 3apyOeKHON aHAIMTUYECKON FOPUCTIPY-
JIEHIIMK, OCOOEHHO B Tpaauumu teopuu I'. Xapra, rimy00Ko N3y4eHHOI B PYCCKOSI3bIYHOM
ropucnpyaeHumn. Mexnuy tem, mpocpeccopy A.I'. [InaeHKO Ba>KHO MOKa3aTh TECHYIO CBSA3b
TEOPUHM TpaBa C OTPACJIEBOI HAYKOI I'PakJaHCKOIo Npasa, KOIfa TEOPETUYECKUE pa3pa-
OOTKM HEMOCPEJCTBEHHO BIMSIIOT HAa aHAIW3 M HOPMATUBHOI'O PETyJIMPOBaHUsI, U CyAeO-
HOM NpakTUKU. OTCIO/1a €r0 yKa3aHue Ha TO, YTO TaKOW MPUEM, KaK aHAJIOTHUs 3aKOHA WU
aHaJIOrMs IpaBa, BHICTYNAIOT CIIOCOOOM YCTPAaHEHUS POOEIIOB B NPABE, HO HE NPOLECCOM
TOJIKOBaHMsA. OH NMOCJIEAOBATENBHO PA3rPAHNYMBACT 3TH SIBJIEHUS U BBICTYIAET C KPUTHU-
KOVl HOPMATMBHBIX MOJIOXKeHUI cTaThy 6 ['paxianckoro kofekca Pecny6suku Kazaxcran,
I7ie MPEACTABJIEHbI BO3MOXKHbIE CIIOCOOBI TOJIKOBAHNSI HOPM I'PayK/IaHCKOIO 3aKOHOAATEIb-
cTBa: «Hajno 0CHOBBIBATHCS HAa CMBICIIE HOPMBI, @ TOTOM Ha OyKBE, Kak Ha UHCTPYMEHT T0-
YCKa CMbIcsia» .2 Eciii mpoBOUTE pasinurie Mesk1y OObIICHHbIM 1 FOPUNYECKUM MBbIILLIe-

‘NMunerko A.I'. Beictymrenust. C. 36.
Tam xe. C. 67.

"Tam xe. C. 138.

2Tam xe. C. 141.
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HMEM, TO U 3HAYEHNE TEPMUHOB B IPABOBbIX HOPMax OyJIET MOHMMAThCS NO-pa3sHoMy. AT
JMIeHKO MPUXOAUT K BBIBOJY, YTO OYKBaJbHOE TOJKOBAHUE BTOPUYHO MO OTHOLLEHUIO K
YSICHEHHIO CMbICJIa HOPMATUBHBIX MPEANMCAHUI B CTPYKTYPE MPaBOBbIX HOPM.

[To cTpykType kHura BoicTymieHuit A.I'. [lufieHKo siBsieTcs: TiyOOKOi M HACBHILIECH-
HOW MBICJISIMU U MAESIMU, MHOTHE U3 KOTOPBIX TPY/HO OTOOpPA3UTh B paMKax PELECH3UU.
B knure ectb 1 pa3MmbliiieHus o 3HaueHnn npasosoro Hacaeaus 10 .I'. Bacuna, nznoxen-
HbI€ BO BPEMsI HAyUHbIX MEPONpPUSITUI, MOCBSAEHHbIX ero namsitu (c. 41-54, 118-133),
npasosoro Hacnenust M. K. Cyneitmenosa (c. 143-148), o6cy>KieHne 6a30BbIX MPAaBOBbIX
MOHSITUI IMBUIIMCTUKY (JJOrOBOP, IPak/IaHCKO-NPABOBasi OTBETCTBEHHOCTh, IPUMEHEHUE
HOPM T'pak/JaHCKOro mpasa). B 1esnom kHura ¢ukcupyeT aTanbl akTUBHOW HayYHOH U
TBOPYECKOM AedaTenbHocTH npodpeccopa A.I'. [IueHKo, ero yyactue B HayYHbIX IUCKYC-
CUSIX, @ 3HAYUT OY/IET MOJIE3HOM HE TOJIBKO /111 COBPEMEHHBIX YUYEHBIX-IOPUCTOB, HO U JIJIs
MOJIOIOTO MOKOJIEHNS FOPUCTOB, UMEIOIIMX BO3MOXKHOCTb MOBBIIIATH CBOIO Npodeccuo-
HAJIbHYIO KBaJqu(UKaLMoo, o0palasicb K WAesIM W apryMEHTalyyu MPeECTBEHHUKOB,
YUYEHBIX, CO3/1aBaBLINX HAMOHAJIbHYIO NPAaBOBYIO Tpaauuuio B Pecnyosmke Ka3zaxcran.

A.Bb. Ingukun, ¢ .¥.a., 3.5 .K., M. Hopikoaes arbingarsl KA3I'I)Y Yuusepcureri
Korapbl KYKbIK MeKTeOiHiH Associate Professor (Acrana K.), ApycTOTeIb KOFAMBbI-
HbIH My 1ueci (¥apioputanus): Kiranka mwoay: Iuaenko A.I'. basupamanap. Exin-
mi 6acelIbIM. AMaThl, 2023. — 180 6.

Ochbl KiTanka LoJly >Kacay/blH ©3eKTLUIIr 3aH FbUIbIMAPbIHBIH TOKTOpbI, Kacnuit
yHUBepcUTeTiHiH npodeccopbl Anatonuii ['puropweBuu [IuneHkonbid, KazakcTangarst
3aMaHayy 3aH FbUTLIMBIH IAMBITY YIIIiH FbUIbIMA MYPAChIHbIH MaHbI3[bUTLIFbIHA OaliylaHbI-
cThl. Penensusiarsl 3eprrey noHi npogeccop A.I'. [lunenkonsiy 1987-2023 xblngap apa-
JLIFBIHIAFBI OasiHIaMaTapbIHbIH FHUTLIMU OaChUIbIMBIHBIH, KYPbUIBIMbI MEH HETI3r1 TaKbl-
PBIObIH Tasay 0OJIBIN TaOBLUIAMBI. XKYMBICTBIH MaKCaTbl KiTamn KYPBUIBIMbIHBIH HET13r1
3JIEMEHTTEPiH, OHbIH TYXbIPbIMAAMAJIBIK, IM3aiHbIH JKOHE Ka3ipri Ke3eHje Keke KYKbIK
TEOPUSICBIH [JAMBITY Y1IiH MaHbI3AbUILIFBIH KalTa Kypy OOJBIN TaObLIabI. TaKprbIHTbIH
SKaHAJBIFbI KITANThIH KbI3bIKThI (hopMaTbiMeH — npodeccop A.I'. [IuIeHKOHBIH SpTY pili
FbUIBIMU iC-1IApasiap/ia MJeHAPIbIK, OasHaaMalapblHbIH MOTIHIEPIH KapusjayMeH Oaii-
JIAHBICThI, OYJI OHBIH OTaH/bIK, O6PKEHUET TYpasbl KO3KAPACTAPbIHbIH 3BOIOLMUSICHIHBIH
CUMaTbiH Oakpliayra MYMKIHIK Oepefi. 3epTTey oficTepl PETIHAE FbUIBIMU aKlapar
KO3JIEPIMEH XYMBbIC HETi31H/Ie FalbIMHbIH TApUXU KaiTa KYpPy SMIICTepl MEH KYKBIKTBIK
Ke3KapacTapbl KoaaaHbubl. [Ipodeccop A.I'. [InieHKOHBIH KiTaObIHA LIOMY/IbIH, HET13r1
KOPBITBIH/IBICHI - FHUILIMU MaKajajap FaHa eMec, COHbIMEH KaTap FbIIbIMU OasiHaamanap-
farbl onenaepyi YCbiHy oTaHAblK, KyKbIKTaHy [9CTYplepiH cakTay TYPFbICHIHAH Kbl-
3bIFYUIBLIBIK, TYAbIPA/Ibl, O©UTKEHI JIOJ OChIH/IAN JISJEIIEp KeKe KYKbIK JOKTPUHACHI MEH
OHBIH, TY>KbIPBIM/IAMAJIBIK, ANIMAPATHIHBIH TPUHIUITEPIH KAIBINTACTBIPAIbI.

Tipex co30ep: 3am 2bliblMbl; KYKbIKMbIK WbIHObIK, KYKbIKIMbIK Y2blMOAp, XHeKe
KYKbIK, OPKEHUEeMMIK Y2blMOap.

A.B. Didikin, Doctor of Philosophy Sciences, PhD in Law, Associate Professor,
Higher School of Law, M. Narikbayev KAZGUU University (Astana), member of
Aristotelian Society (United Kingdom): Book Review: Didenko A.G. Speeches. Second
Edition. Almaty, 2023. — 180 p.

The relevance of the review of this book is due to the significance of the scientific
heritage of Anatoly Grigoryevich Didenko, Doctor of Law, Professor of the Caspian
University, for the development of modern legal science in Kazakhstan. The subject
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of the research in the review is the analysis of the structure and main topics of the
scientific publication of Professor A.G. Didenko’s speeches for the period from 1987
to 2023. The purpose of the work is to reconstruct the key elements of the structure
of the book, its conceptual design and significance for the development of the theory
of private law at the present stage. The novelty of the topic is due to the interesting
format of the book — the publication of the texts of the plenary reports of Professor A.G.
Didenko at various scientific events that allow us to trace the nature of the evolution of
his views on domestic civil law. Methods of historical reconstruction and interpretation
of legal views of the scientist based on work with sources of scientific information were
used as research methods. The main conclusion of the review of the book by Professor
A.G. Didenko is that not only scientific articles, but also the presentation of arguments
in scientific reports is of interest from the point of view of preserving the traditions of
domestic jurisprudence, since it is precisely such arguments that form the beginnings
of the doctrine of private law and its conceptual apparatus.

Keywords: legal science; legal reality; legal concepts, private law, civil conceptions.

Aast nurupoBanus u 6ubanorpadpun: Aupukus A.B. Penjensus Ha kaury: Auaenko A I Beicrymaenus. Bropoe
nspanve. Aamarsy, 2023. — 180 c. // Ilpaso u rocyaapcrso. N 1(98), 2023. - C. 71-76. DOI: 10.51634/2307-
5201_2023_1_71

Matepuaa mocTynua B peaaxuuio 10.04.2023.

HOBbIE KHUTU

by
ez A= OrnesHes B.B., CyposueB B.A., AuankuH A.b. AHanuTnyeckaa ¢u-
AHAAUTUHECKASA nocodpua npasa: TeopuAa NNHIBUCTMYECKOro 3Ha4yeHus, J1. ButreH-
ﬁ:‘&i"m’fm WTeNH N rpaduubl npasa / B.B. OrnesHes, B.A. CypoBues, A.b. in-
{ AVIKUH. Cep. Bubnnoreka aHanutnyeckon ¢punocopun. — M.: KaHoH+

POOW «Peabunutauums», 2023. - 352 c.
ISBN 978-5-88373-768-7

AHanutnueckas éunocodus npasa, 6yayum AOCTaTOYHO HOBLIM Ha-
NpaBfieHMeM B NCCIefOBAaHUAX MPOBIemM PUINYECKON TeOpUK, B OTNIN-
ume OT TPAAMLMOHHbIX MOAXOAOB, KOTOPblE OPUEHTUPYIOTCA Ha UHTEP-
npeTauuio lopuanyeckmx GakTos, B 3HAUMTENIbHOW CTENEHW 3aHUMAETCS
BOMPOCaMU A3blKa NpPaBa U A3blka MOpasv. B 3ToM OTHOLWIEHWM rMaBHYIO
posib B NOAO6HbIX NCCNef0BaHMAX UTPAOT NPO6AEMbI A3bIKOBOrO 3HAUYEHUS, B TOM BUAE B KOTOPOM OHY
paccMaTPUBAIOTCA B pamMKax aHanuTuyeckoln Gunocodpum asbika. PasnmuHble Teopun A3bIKOBOTO 3Haue-
HWA B CYLLECTBEHHOW CTeMNeHn BAUAIOT HAa MOHVMaHWe TOro TUMa AUCKYPCa, C KOTOPbIM OHU paboTatoT.
Taknm 06pa3om, FMaBHbI BOMPOC AaHHOV MOHOTpPadum — 3TO BOMPOC O TOM, KaK pa3Butre ¢punocopckom
TEOPUU NIVMHTBUCTNYECKOTO 3HAaYEHWA NOBANANO HA MOHMMAHWE MOPabHbBIX 1 MPABOBbIX BbICKA3bIBAHWIA.

B npunoxeHun nprBeaeHbl NepeBofbl HEKOTOPbIX TEKCTOB, BaXKHbIX A/1A MOHVMMaHKA NpobsieM aHa-
MTnYeckon ¢unocodun npasa.
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0630P MEXXAAYHAPOAHOI'O KPYIJIOI'0 CTOJIA
«0CMbICJIEHUE A3bIKA MMPABA B ®UJI0CO®UN NMPABA

HN.Y. AYBAKHPOBA,

AJ0.H., podeccop Bricmeit
IITKOABI IIpaBa

Yuusepcurera KA3T'TOY nmenu
M.C. Hapuxb6aeBa, moueTHbIi
topucr Kasaxcrana (r. Actana),
e-mail: i_aubakirova@kazguu.kz

A.B. \UAUKHH,
A.$.H, K.10.H,, Associate Professor

Bsiciest IKOABI IpaBa
Yuusepcurera KA3T'TOY umenu
M.C. Hapux6aesa (r. Acrana),
YAeH APUCTOTEAEBCKOTO
obmecrsa (Beauxo6puranus),
e-mail: a_didikin@kazguu.kz
(aBTOp-KOppeECTIOHAEHT)

W HOPMOTBOPYECTBE»

B 0030pe npoaHanM3MpoOBaHbl BBICTYIJIEHUS] YYaCTHUKOB
MEX/IyHapOJIHOrO KpPYIJIoro crtosia Ha TeMmy «OcMbIciieHne
s3bIKa Mpasa B (puocoun npaBa 1 HOPMOTBOPUYECTBE», CO-
crosiBiierocst B Magsut Narikbayev University (KA3I'IOY) B
Acrane B cMenianHoM ¢opmate 20 anpesnst 2023 r. ¢ yyactreM
BE/lyLLIMX OTEYECTBEHHbIX U 3apyOE€KHbIX yU€HbIX B 00/1acTU
UCTOpUH, TeOpun U pustococpun npasa. Ha 3aceganum kpyrio-
ro CTOJIa OOCY>KAJUCh HAy4YHbIE MPOOJIEMbI, XapaKTepU3yIo-
11ie HEOOXOAMMOCTb OCMBICJIEHUSI S13bIKA NPaBa B KOHTEKCTE
punocodcKo-MpaBoOBbIX UCCIENOBAHUN U HOPMOTBOPUYECTBA.
Y4aCTHUKM KPYTJIOrO CTOJIA B CBOMX BBICTYIUIEHUSIX 3aTPOHY-
JI1 METOJ0JIOTMYECKUE TOAXO/Ibl K aHAIM3Y SI3bIKa MpaBa Kak
npefMeTa MCCAEOBaHUS B IOPUCIPYACHLMU; OCOOEHHOCTHU
s3bIKa MpaBa U NPUPOJY S3bIKOBbIX KOHCTPYKLMI B MpaBse, a
TaK>Ke UCMOJIb30BAHUE IOPUANYECKUX TEPMUHOB NIPU MPOEKTU-
POBAHUM HOPMATHUBHBIX MPABOBbIX AKTOB.

B xope nquckyccun Ha KpyriioM cTolie ObUTN PaCKPbIThI MEXK-
JMCLMIUIMHAPHBIE CBSI3U TEOPUM NpaBa, punocoduu npasa u
COLIMOJIOTUM TIpaBa B MHTEPIPETALMSIX OTEYECTBEHHBIX U 3a-
PYOEXKHBIX IOPUCTOB, HaMEUEHbl MEPCNEKTHUBHbIC HaIpaBJe-
HUS JabHEHIINX UCCIEeIOBAHNUI.

Karwuesvle caosa: ¢unrocogusa npasa, meopus npasa,
A3LIK Npaea, npasoevle NOHAMUA, MeICOUCUUNAUHAPHOCTD,
UHMEPNPemayusl, HOpMomMeopPHeCcmeo.

20 ampens 2023 r. B r. Acrane B Maqsut Narikbayev
University (KA3I'OY) cocTosiioch 3HauMmMoe Hay4yHOE Me-
porpusaTie — MEeXYHApOAHbINA KPYIJbIil cTOJ Ha TeMy «Oc-
MBbICJIEHUE sI3bIKa MpaBa B (uocoduu mpaBa U HOPMOTBOP-
yecTBe». Ero opranmsaropoM BbicTymuia Hayunas mikosa
Teopuu U pusiocopuu Npasa B Jule npodeccopa, a.10.H. .Y .
Ayo6akupoBou u npoceccopa, A.¢p.H. A.b. [ugukuna. Mo-
[iepUpoBajia UCKYCCUIO HA KPYTJIOM CTOJIE MUPEKTOp Bricuien
mkodbl npasa, PhD O.C. bekTuobaena.

C BCTYNUTENBHBIM CJIOBOM K YYaCTHUKAM KPYTJIOro CTOJIa
oOpatuiicst pektop (nmposoct) Magsut Narikbayev University
(KA3I'10Y), k.10.H. C.I'. IIen. O oT™MeTIs1 60JBIIYIO 3HAUU-
MOCTb 00CY>K/IEHUSI TEOPETUUYECKUX BOIMPOCOB IOPUANUYECKOTO
SI3bIKa C TOUKU 3PEHUS IPUMEHEHNS TIOJTyYEHHBIX BbIBOJIOB Ha

© N.Y. Ay6akuposa, A.b. {umukun, 2023
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npakTuke. Tak, B 4aCTHOCTH, NpobJieMa YMTA0ETIbHOCTH 3aKOHOB HE MOXET ObITh IITy-
O0KO ocMbIciieHa 03 pa3pabOTOK TEOPUM HOPUANYECKOTO SI3bIKA, IO3TOMY BbIOOP ajiek-
BaTHOI'O TEOPETUYECKOr0 MOJIXO/1a CTUMYJIMPYET U MOMCK NMPUKJIAHBIX PELLEHNI [J1s1 T10-
BBILLIEHNS] IPABOBOI 'PAMOTHOCTH I'Pask/iaH, MOHMMAHUSI UIMU COJIEP>KaHNsl HOPMATHUBHbBIX
NpeNUCaHuil B ICVCTBYIOILEM 3aKOHOJATENbCTBE. B yHUBEpcUTETE BEleTCs aKTHUBHAs
pabora no HayuyHomy npoekTy «Readability of Law», nostomy pe3yabTaThl IMCKyccun
MOTYT ObITb MOJIE3HBI JIJIs AAJIbHEWIIEH paO0ThI MO MPOEKTY .

Ha 3acenanum Kpyrzioro crosa B ritOpujHOM (popmaTe BBICTYNWIIN yUEHbIE U IPENOfia-
Baresm u3 Kazaxcrana, ®PI', BbeTHama, M3paunsi, Ykpaunbl, Kbipreizcrana, Apmenun,
benapycu n Poccun.

B BbIcTYnIIEHMN € 6a30BbIM JIOKJIa[I0M Npoheccopa pUANYECKOro (hakyIbTeTa Y Hi-
BepcureTa bpemena, ctapiuero HayyHoro cotpyaauka MHcturyta Makca I1nanka, 1.¢ H.
B.B. Orne3nesa (OPI') 6b111 chopMyIMpOBaHbl KIFOUYEBbIE TE3UCHI O IPUPOJIE FOPUIHU-
YeCKOro s3blka. SI3bIK NpaBa MOXKET pacCMaTpUBAThCS KaK MOJICUCTEMA €CTECTBEHHOTO
(OOBIIEHHOT0) SI3bIKA, U C 3TOM TOYKM 3PEHMUS CJIOXKUBIIMECS JIMHTBUCTUYECKHUE NTPAKTH-
KM CJIOBOYNOTPEOJIEHNS, 0€3YCJIOBHO, BIIMSIIOT HA YCTAHOBJIEHUE 3HAYEHUI FOPUMYECKUX
TepMUHOB. OJJHAKO y 3TOro MOJXO0/a €CTh, IOMUMO OYEBU/HBIX IPEUMYLLIECTB, U ONpefie-
JIEHHBII HEOCTAaTOK. OH MPOSIBNIAETCS B TOM, YTO NPOTUBOPEYNS, KOTOPbIE XapaKTEPHbI
1Sl OOBIIEHHOTO SA3blKa, NPOELMPYIOTCS U HA S3bIK MpaBa, NPUYEM YCTPaHEHUE JJaHHBIX
NPOTUBOPEYMII HE BCETJ]a BO3MOXKHO, TaK KaK SI3bIK — XKMBOW MHCTPYMEHT KOMMYHMKa-
LMY, HECBOJMMBI TOJIBKO K JIMHTBUCTUYECKUM IPaBUIIaM.

Hpyroii NpoOTUBONOJIOXKHBIN MOJAXOJ] YKa3bIBAET HA ABTOHOMUIO IOPUANYECKOTO SA3bl-
Ka M0 OTHOLLEHWIO K MHBIM SI3bIKOBBIM JJUCKypcaM. B iucKyccum Ha KpyrioM cTtojie 00
3TOM nopxoye nogpooHo pacckasan npogeccop KASI'IOY, n.p.u. A.b. Iuaukun. O
OTMETHJI BbICOKUI YPOBEHb A0CTPAKTHOCTHM FOPUMYECKUX TMOHATHUIA, B 3HAYEHUU KOTO-
PBIX HE BCEITIAa MOXKHO MPOCJIEAUTh 3JIEMEHTBI MIOBCEJHEBHO MPAKTUKHU. [laxke ecau Mbl
rOBOPUM O TpaBe COOCTBEHHOCTH, COBOKYIMHOCTb TPABOMOYMII COOCTBEHHUKA HE MOXKET
OBbITh CBEJICHA K KAaKMM-JIMOO COLMANIbHBIM MPaKTUKaM, XapaKTepU3yIOIIMM MaTepUallb-
Hbl€ OTHOLUEHNUS B 001ecTBe. CKopee Hao00poT, (hOpPMyJIa 3alUThI TPaB COOCTBEHHOCTH
VICXOJUT U3 OINPEEIICHHON AMCTAHLIMU 10 OTHOLIEHUIO K COLMAJIbHON PeaJbHOCTH WU
9KOHOMMYECKHUM OTHOLIEHUSIM. IMEHHO 03TOMY rpaMMaTUKa IOPUANYECKOTO S3bIKa HO-
CUT 000COOJIEHHBII XapaKTepP, a 3HAYUT, TPEOYETCsl pa3paboTKa CUHTAKCHUCA, CEMAaHTUKU
Y TparMaTUKY FOPUIMYECKOTrO SI3bIKa.

[Tpocpeccop KABI'IOY, n1o.H. 1.Y. AydakupoBa B CBOEM BbICTYIJIEHUA OTMETUIIA
00JIbIIOE 3HAYEHNE MOHUMAHUS 3aKOHOMEPHOCTEN S13bIKa MPABa JJIs1 TEOPUU U MPAKTUKU
HOPMOTBOPYECTBA. 3aKOHO/IATEJIb HE MOKET HE YUUTBHIBATH SI3bIKOBbIE MTPABUJIA ITPU Pas-
paboTKe MPOEKTOB MPaBOBbIX AKTOB WJIM NPU OCYLIECTBIEHUN MX TOJKOBaHMsA. Kpome
TOro, OJIM3Kasi CBSA3b MEXK/ly 9TUYECKMMU U NPABOBbIMU TEPMMHAMMU, KaK HANPUMEP, CO-
OTHOILIEHNE NIPABa U CMNPaBEJIMBOCTH, IOHMMAaHKE NPUHLMIIA I0OPOCOBECTHOCTH, TPUBO-
JIUT K HEOOXOAMMOCTH OCMBICJIEHUS UX MOJIMHHOIO CMbICJIa ITPU BOIJIOLEHNU IPABOBBIX
NPUHLMIIOB, TPUHIMANOB KOHCTUTYLUMOHHOI'O CTPOSI U OLIEHKU 3(P(PeKTUBHOCTH MPABOBbIX
VHCTUTYTOB. B 3aBUCMMOCTH OT BBIOOPA TEOPETUYECKOIO MOJIXO/1A K aHAJIU3Y SI3bIKA Tpa-
Ba OyJIET ONpPEAENATHCS MUPOBO33pEHYECKas MO3ULMS UCCIIEJOBATENIS 10 OTHOLIEHUIO K
TEM IMPABOBbIM MIOHATHSM,, KOTOPbIE OH UCTIONB3YET NPU MPOEKTUPOBAHUY ITPABOBLIX HOPM
WIN UX TOJIKOBAHUM. DTy MO3MLMIO U apryMEHThI NOJJIEpKajla B JUCKYCCUM Ipoeccop
KA3I'l0Y, k.1ro.1. K.I'. Kaimmmesa, npuBojst npuMepsl U3 00/1aCTH KOHCTUTYMOHHOTO
npaBa U KOHCTUTYLIMOHHOIO NMPaBOCY/MSI, KOTJla NPAaBOBbIE MOHSTUSI HAMOJHSIOTCS pas-
JIMYHBIM CMBICJIOM TP X TOJIKOBAHUM CYJJAMU U FOCYJAPCTBEHHBIMUA OPraHaMM.
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C uenbto yrayOneHust JUCKYCCUM O TE€HE3UCE sI3bIKa MpaBa, Ha KPYIJIOM CTOJIE Psift
COOCTBEHHBIX apryMEHTOB BbIJIBUHYJI NPOQeCccop HPUIMYECKOro akyJabTeTa Y HUBEp-
cuteta bpemena, nokrop npasa Jlopenny Asryct Kanep. On ormeTun, yto B BOnpo-
CE O NPUPOJE FOPUMYECKOrO SI3bIKA HEBO3MOXKHO HE YUMUTBHIBATH CJIOXKHBIN XapakTep
B3aMMOOTHOLLIEHUS] NPUYMHHOCTY M HOPMAaTUBHOCTH B NTPABOBBIX sBJIEHUsX. Tak, y MHO-
I'MX 6a30BbIX FOPUIMYECKUX MOHSTUI UMEETCS HOPMATUBHOE COJIEP>KAHME U HOPMATUBHbIE
ocHoBaHusl. Camu 1o ce0e HOpMaTUBHbIE OCHOBAHUSI HECBOIMMBI K COLMAJIbHBIM TPUYK-
HaM Y COLMAJIbHbIM OTHOLLEHHSIM, HO B TO >K€ BPEMSI IMEHHO OHUM F€HEPUPYIOT COfiepKa-
HME U 00BEM NTPABOBOI'0 MOHATHS, BO3MOXKHOCTb YCTAHOBIIEHHSI €I0 CMbICJIA U 3HAYEHUSI.
VIMeHHO npupojia HOPMATUBHBIX OCHOBAHMIA, IO €F0 MHEHMIO, IIPEJICTABIISIET HANOOJIbILINI
VHTEPEC U TPYJHOCTB JJIs1 TEOPETUKOB NPABa, IOCKOJIbKY HEM3BECTHBI ICTOYHUKY MTPABO-
BOI HOPMAaTUBHOCTH, XapaKTEP UX BJIMSIHMS HA TOHUMAHUE NPABOBbIX NOHSTUI U BIUSHUS
Ha MPABOBbIE NHCTUTYTHI.

ITpopeccop KAI3I'TOY, PhD 1. Me1bHMKOB B AUCKYCcCUM C(pOpMYJIMPOBAJl UHTEPEC-
HYIO MO3ULMIO O TOM, YTO OYEHb YaCTO MMEHHO CTaH/IapThl CJIOKMBLIEHCS KYJIbTYphbI Ye-
pe3 nMpu3My SI3bIKa U COLMAIBHOM KOMMYHMKALMY OKA3bIBAIOT CYLLIECTBEHHOE BIIMSIHUE HA
BOCIIPUSTHE NPABOBBIX MOHATUIA U CYIEOHOr0 Mpouecca ToxKe. 37ech O0NbLIOe 3HaYEHNE
MOTYT UMETb PUTYyaJIbHbIE MPAKTUKU U LEPEMOHUN, OTOOPaKEHNE MMPABOBBIX SIBICHUI B
VICKYCCTBE M KYJbTYPHbIX apTe(akTax.

Hayunblii cotpygHuk MexxayHapoaHoil 1Kosbl YHuBepcutera X3 (BbeTHam, T.
X103), PhD I'.B. TopomumH B KayecTBe NpuMepa MOX0>KUX JUCKYCCHN O SI3bIKOBBIX MTPAK-
TUKAX U U3MEHYMBOM 3HA4€HUM 0a30BbIX MOHATUN B SI3bIKE MPUBEII TEOPUIO MEXK/YHAPO/I-
HbIX OTHOILIEHUI, NOHATUIHBINA annapaT KOTOpoi (POpMUPYETCs NOJI BAUSHUEM C OJJHOM
CTOPOHBI TEOPUU MEXKAYHAPOJHOrO MpaBa, a C PYrofl CTOPOHbI — CaMOM IeONOJUTHYE-
CKOW peasibHOCTH. TeM caMbIM HalOJIHEHUE MOHATUI HOBBIMU CMbICTIAMU HEU30EKHO.

CrneryeT OTMETUTB, YTO BOMPOC O NPUPOJIE A3bIKa NPaBa Ha KPYIJIOM CTOJIE OT/EIIb-
HbIE CMIUKEPbI CTPEMUIIMCH CBECTH K OINPE/IEJIEHHBIM TEOPETUYECKUM nofixofiaM. Tak, fno-
ueHT YHusepcutera uMenn O.E. Kyraduna, k.p.H. M.A. beasies (P®, r. Mocksa) npu-
BEJI psAl apryMEHTOB, HE MO3BOJIIOIIMX 00ECNEeYnThb MOJHYK0 aBTOHOMHUIO s3bIKa IpaBa
OT COLMAJILHON PEAJIbHOCTH, TIOCKOJIbKY CaMM MO ce0e aOCTPaKTHbIE MPABOBbIE MOHSATHS
BCEITIa UMIIJIEMEHTUPYIOTCS B MPAKTUKY COLMATIBLHBIX MHCTUTYTOB. TeM cambIM copaib-
HbIE TEOPUU TMO3BOJISIIOT YBUAETh MPAKTUKY CJIOBOYNOTPEOIEHUS B TOM CAMOM COLMAIIb-
HOM KOHTEKCTE, 0€3 KOTOPOrO NPaBOBbIE MOHATUSI HE MOT'YT BbIPA3UTh MOJJIMHHYIO NPU-
pony npasa B 1esioM. B kauecTse npumepa u3 0651acT AESITENBHOCTH CyA€OHbIX OPraHOB
npoceccop MI'TTY, n.to.H. O.I1. Cayask (PP, r. MockBa) npuBOjiMII MPAKTUKY CY/IOB MO
BOCIIPUSITUIO KJIFOUYEBBIX MPABOBbIX NMPHUHLMIOB, METOAOB TOJIKOBAHUS MPABOBbIX HOPM,
HEPENIKO OTJINYAOLLYIOCS OT 3aJI02KEHHOTO (pOpMasbHO-IOpUANYECKOro 3HaueHus. Hesa-
BUCHUMBIN KccrenoBarenb U3 Pecny6muku Koipreiscran I'.C. TroasteB nonarasn, 4ro Teo-
pUsl FOPUAMYECKOTO SI3bIKA JJOJIKHA BbIPAOOTAaTh COOCTBEHHYIO METOIOJIOTUIO,, KPUTEPUN
BBIJICJIEHUS] TPAMMaTUKU FOPUIMYECKOrO s3bIKa, ONUPAsICh HA TPAMLIMM COBPEMEHHOMN
unocodun HayKu 1 METOJOJIOTMH HAYKH.

Tak>ke B JUCKyCCHUU HA KPYIJIOM CTOJIE CBOMMM apryMEHTaMU U MHEHUSIMM TOJIEIIH-
much K.p.H. A.A. Beperennukos (M3pauns, r. Tenb-ABuB), k.p.H. E.D3. Hukutuenko
(Ykpauna, r. Opecca), K.p.H. A.B. [lynuuk (benapycsh, r. Munck), k.¢.H. T.JI. CokonoBa
(P®, r. Mocksa), P.C. Paa6 (Kbiprei3cran, r. bullikek) no ciaegyromnmm Bonpocam:

- S13bIK MpaBa Kak MPeMET UCCIIEIOBAHNS B AHATTUTUYECKO IOPUCTIPY/IEHLINMY;

- 0COOEHHOCTH $3bIKa MpaBa: SIBJSIETCS JIM IOPUANYECKUI SI3bIK AaBTOHOMHOW KOH-
CTPYKUMEN U YaCThIO CYLIECTBYIOLMX JJMHTBUCTUYECKUX MPAKTHUK;
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- IPUPOJIA SI3bIKOBBIX KOHCTPYKLMIA B paBe: HayyHoe Hacaeaue M. benrama u coBpe-
MEHHBbIE MOJIXOJIbI;

- JIOTUYECKUI U JIMHIBUCTUYECKUI aHAU3 B (priiocoun npasa;

- IPABOBOE MbILIEHUE U HOPMATHUBHbIN MPABONOPSIIOK;

- S13bIK MTPaBa B HOPMOTBOPYECTBE: KaK ONPEEIUTh TOUHOCTb U ONPEIEJIEHHOCTh HOP-
MaTHUBHbIX NPEJUCAHUIA;

- SI3bIKOBbBIE aCMEeKThI MPABOTBOPUYECKOI M MPABONPUMEHUTELHOM JIESITEILHOCTH.

Wrorn auckyccuy U MaTepualibl BbICTYIUIEHUI YYAaCTHUKOB KPYIJIOrO CTOJA B Jlallb-
HeW1IeM MIaHUpYeTCsl OMyOJMKOBATh Ha CTpaHULAX XypHaia «[IpaBo 1 rocyiapcTBo».

.Y. 9yo6ekipona, 3.+.1., M.C. HopikoaeB arpingarsl KA3I'HOY YHusepcu-
TeTi ZKorapsl KYKbIK MeKTediHiH mpogeccopbl, KazakcTaHHbIH KYpMeTTi 3aHrepi
(Acrana k.); A.b. lunukun, ¢.r.1., 3.5.K., M.C. Hopikoaes arsingarsi KA3T'IOY
Yuusepcureri ZKorapbl KYKbIK MekTeOiHiH Associate Professor (Acrana K.), Apu-
cTOoTeNIb KorambIHbIH Mylleci (¥abioputanus): «KyKbIK (uiocogpuschiHIarsbl
JKOHe 3aH LIbIFapyaarbl KYKbBIK TiJliH TYCiHY» XaJbIKapajbIK J6HrejleK YcTelliHe
oJy.

[Monypa 2023 xbuirbl 20 coyipae Acranaga Maqgsut Narikbayev University (KA3-
I'OY) kanaceinga eTkeH «KykpIK unocodusicel MEH HOpMa IbFAaPMALIbUIbIEbIH/IAFbI
KYKBIK, TUTIH TYCiHY» TaKbIPbIObIHAFbI XaJbIKAPAIBIK [OHreIeK YCTeare KaThICYIIbl-
Jap/IbIH, KYKBIK TapUXbl, TEOPUSICHI XKoHE (PUIOCO(pUSCHI CaNachIHIArbl KETEeKIi OTaH-
IbIK, YKOHE IIETeNJIiK FaabIMIAP/bIH KAThICybIMEH apanac ¢opMaTTa CeisiereH cesfepi
TanaHybl. [leHrenek ycres oThIpbIChIHAA (PUI0COPUSIIBIK-KYKBIKTBIK, 3epTTeyJep MeH
HOpMa >Kacay KOHTEKCTIHJE KYKBIK TIJIH TYCIHY KaXKeTTUIINH CUNATTANThIH FbIJIbIMU
Mocesieniep TaJKbulaH/bl. [{eHrenek ycTenre KaTbiCylbliap 63 Co3[epiH/ie KYKbIKTaHy
TIOHI peTiHue KYKBIK, TLUITIH TaJay/IbIH QMIiCHaMaJIbIK, TICUIJIEPiH; KYKBIK TLTIHIH epek-
LIeJiKTepi MCH KYKBIKTarbl TUIIIK KYPbUIbIMAAPAbIH TAGHFATBIH, COHAl-aK HOPMATUBTIK
KYKBIKTBIK aKTiIEpIi >Ko0anay Ke3iHjie KYKbIKTbIK TEPMUH/EP/Il KOIaHY bl KO3Fa/IbI.

Tankpuiay 6apbIChIH/IA IOHIeNeK YCTelje KYKbIK TeOpUsICbIHbIH, KYKBIK (punocodu-
SICBIHBIH, >KOHE KYKbIK, 9JIeyMETTaHYbIHbIH OTAH/IbIK >KOHE IIETEeN K 3aHrepiepyliH UHTep-
npeTauysIChIHAArbl MOHAPAIIBIK, OalIaHbICTAPhI AlBUIBIN, OfJAaH 9pi 3epTTEY/IiH Nepcrek-
TUBAJILIK, OarbITTApbl OET1ICHI].

Tipex ce30ep: KYKblK Puaocopuacol, KYKblK meopusacol, KYKblK mini, KYKbKMblK
V2bIMOAp, NAHAPAABLK, UHMEPNPEeMaylus, 3aH Ublzapy.

I.U. Aubakirova, Doctor of Legal Sciences, Professor of Higher School of Law at
M. Narikbayev KAZGUU University, Honorary Lawyer of Kazakhstan (Astana);
A.B. Didikin, Doctor of Philosophy Sciences, PhD in Law, Associate Professor of
Higher School of Law at M. Narikbayev KAZGUU University (Astana), member of
the Aristotelian Society (United Kingdom): The review of the international round
table “Understanding the language of law in the philosophy of law and rulemaking”.

The review analyzes the speeches of the participants of the international round table on
the topic “Understanding the language of law in the philosophy of law and rulemaking”,
held at Magsut Narikbayev University (KAZGUU) in Astana in a mixed format on April
20, 2023 with the participation of leading domestic and foreign scholars in the field of
history, theory and philosophy of law. The round table discussed scientific problems that
characterize the need to understand the language of law in the context of philosophical
and legal research and rulemaking. The participants of the round table in their speeches

80 Kykbik >xaHe memnekeT, Ne 1(98), 2023



Ay6akuposa W.Y., Anankuu A.6. 0630p MeXAyHapogHOro KPYrioro cTona...

touched upon methodological approaches to the analysis of the language of law as a
subject of research in jurisprudence; the peculiarities of the language of law and the
nature of linguistic constructions in law, as well as the use of legal terms in the design of
normative legal acts.

During the discussion at the round table, interdisciplinary connections of the theory of
law, philosophy of law and sociology of law in the interpretations of domestic and foreign
lawyers were revealed, promising areas of further research were outlined.

Keywords: philosophy of law, theory of law, language of law, legal concepts,
interdisciplinarity, interpretation, rulemaking.

Aast nurupoBanus u 6ubanorpadun: Aybakuposa .Y, Auankun A.B. O630p MeXAyHapOAHOIO KPYTAOTO
croaa «OcMbIcAeH e A3bIKA TIPaBa B $HAOCOPHH IpaBa 1 HopMoTBopuecTBe>» // IIpaso u rocyaapcrso. Ne 1(98),
2023. - C.77-81.DOI: 10.51634/2307-5201_2023_1_77

Marepuaa moctymua B pepaxnuio 21.04.2023.

HOBBIE KHUTHU

A JWEHKO, K. WIbACOBA

AnpeHko A., Unbacosa K. OuepeaHOCTb 1 NOPAAOK YAOBNETBOPEHNA
Tpe60oBaHNsA KPeANTOPOB Npun peabunurtauum n 6aHkporcTBe. — An-

matbl, 2023.- 131 c.
OHEPE/JHOCTb M MTOPAAOK

YAOBNETBOPEHWA TPESOBAHUI
KPEUTOPOB TP PEASTALIAW Y13 npeduciosus K U30aHuto:

e raTcree HacToswaa nybnvkaumna ABNAeTcA MafeHbKOW YacTULEN, KOTOPYHO
aBTOpPbI XOTAT BHECTW B MaMATb O BblAAOLEMCA Ka3axCTaHCKOM YYeHOM
lOpue FpuropbeBnye bacvHe, 06MafaBWNM He TOMBbKO BbICOYANLLIMMM
nNpodeccroHanbHbIMU KayecTBaMm 1 Obi1 MPEKPACHBIM OPaTOPOM, HO
6b1n1 ewle Yenosekom ¢ 6onbluoli 6yksbl. Opuii puropbeBmy KUBET He
o e TONbKO B MNaMATU TeX, KTO JINYHO ero 3Han, paboTan, yunnca y Hero n 06-
LaJICA C HUM, HO B CBOMX MHOTOUYMCIIEHHBIX MyONMKaLuax, KOTOpble aK-
TyalibHbl CErOAHA U BXOAAT B KNACCUKY LIMBUINCTUYECKOW IMTEPATypbl.
MHorune nokoneHus opncToB 6yayT elue AONFO yYMTbCA MO ero TpyaaM. Ero MHOroumcneHHble yYeHnKY,
cpeam Kotopbix 1 A.l. InaeHKo, CBATO XPAHAT MaMATb O HEM.

Temy, cBsizaHHYt0 € peabunutauuen n 6aHKPOTCTBOM, ANA HAcTosALLEel Ny6nMKaLmMm aBTopbl Bbibpa-
JIX MO TOW MPOCTON MpuuMHe, YTo B KasaxcTaHe, HECMOTPA Ha TO, YTO LIMBUANCTMYECKAA LUIKOSMA, BO3-
rnaBnsiemas M.K. CyneiiMeHOBbIM, ABNIAETCA MOLLUHOW, NIOLOTBOPHOW, U3BECTHOWN AaNeKo 3a pybexom,
ny6avKaLmii No JaHHbIM BONpocamM o4eHb Mano. MNpegMeTomM paccCMOTPEHUsA ABMAETCA NIMLLb OfHA YacTb
BOMPOCOB MPaBOBOr0 PerynnpoBaHuA peabunutaumm n 6aHKPOTCTBa, a MMEHHO TeopuA 1 NpakTuKa
NpaBoNpUMeHeHNs HOPM 06 oYepeaHOCTV U NMOPSAAKE YAOBIETBOPEHUA TPeOOBaHNI KPEAUTOPOB MpK
peabunutaunm 1 6aHKpoTcTBe. B HacTosAwen ny6nukauuy, KOTopas HamnpaBneHa Ha BbifBEHUE Mpo-
6/1eMHbIX BOMPOCOB MPaBOBOrO PerynnMpoBaHMA 0603HaYeHHbIX BOMPOCOB, TONIKOBaHME HEKOTOPbIX
HOPM U M3yyeHre cyfebHOM NPaKTVKKM, aBTOPbl He CTaBAT nepef cobon Lesib — NccefoBaHne n U3no-
XKeHVe JOKTPUHaJbHbIX NCTOYHUKOB. Kpyr nul, KOTOpbIM afipecoBaHa AaHHaA nybnukauuvs, ABnAoTCA
CTYAEHTbI, MONOJbIE YUYeHble, MPAKTUKYIOLME IOPUCTbI U BCE, KOMY MHTEPECHA 3Ta TeMa.
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ME)XXAYHAPOAHbIU CEMUHAP _
«[TPABOBOE TOCYJAPCTBO B NOBCEAHEBHOU XXWU3HM:
AAMWHNCTPATUBHBIE MNPOLIEAYPhI
W AAMWUHUCTPATUBHO-ITPABOBAA 3ALLIUTA
B TEPMAHUU, KA3BAXCTAHE U YKPAUHE»

B paGote mnpepncraBieH 0030p MEKIyHApOJHOIO Hay4-
HO-TIE[JarOrMYECKOro ceMunapa Ha remy «IIpasoBoe rocypap-
CTBO B NTOBCEJJHEBHOW YKU3HU: aJIMUHUCTPATUBHBIE MPOLEAYPbI
U aIMUHUACTPATUBHO-NIpaBoBas 3ammra B ['epmanun, Kaszax-
CTaHe M YKpauHe», COCTOSIBLIErOCsl B TMOPUIHOM pEKUME
B nepuop ¢ 24 no 28 anpens 2023 r. B Magsut Narikbayev
University (KA3I'HOY) ¢ yuyactueM cTyieHTOB, NpenojiaBare-
JIeN, yYEHbIX U MPAKTUKYIOLIMX I0pUCcTOB ['epManun, Y KpanHsl
n Ka3zaxcrana. CemuHap ObL1 NOCBSILIEH PA3JIMUHbIM aClIEKTaM
CTAHOBJICHUSI, Pa3BUTUSl U peanu3auuy aJMUHUCTPATUBHBIX
NPOLEAYP, & TaKXKe aJMUHUCTPATUBHO-IIPABOBOM 3aliuThbl. Ha
s HAy4YHOI KOH(pepeHLMN B paMKaxX CEMUHApa ObUIM OCBELLEHbI
H.E. AIMEHOB, BOIPOCHI Pa3BUTUS IPABOBOI'O IOCYAapCTBa, aMUHACTPATUB-

M.10.H., AokTOpanT PhD, HOI1 Cy/IeOHOW CUCTEMbI U CYIeOHOTO KOHTPOJISL HAjl JIESITEIb-
Research Assistant Hayuroit HOCTBIO a/IMUHUCTPATHUBHLIX OPraHOB.

IIKOABL QAMMHHCTPATHBHOTO 1 Karoueswvle caosa: admMuHucmpamueHoe npaso, dOMUHU-
HEMEIIKOTO MpaBa CMpamuetble npoueoypbl, NPAGoB8aAs 3auumad.

Yuusepcurera KA3T'TOY umenn
M.C. Hapux6aesa (r. Acrana),
e-mail: n_aimenov@kazguu.kz

C 24 no 28 ampens 2023 ropma B Maqgsut Narikbayev
University (Kas['FOY) npoien HayyHO-nefaroruyeckuit ce-
MUHap Ha Temy «[IpaBoBOe rocygapcTBo B NMOBCEJHEBHOW >KU3HU: a]MUHUCTPATUBHbIE
NpOLEAYpPbl U aIMUHACTPATUBHO-NIPaBoBasi 3aiura B 'epmanun, Kasaxcrane n Ykpa-
VHE», OpraHn3oBaHHbll HayyHO#!l 1IKOJIOW agMUHMCTPATMBHOIO M HEMELKOro IpaBa
Magsut Narikbayev University (KA3I'HOY) coBmecTHO ¢ MTHCTUTYTOM BOCTOYHOTIO Tpa-
Ba U PereHcOyprckuM yHUBEPCUTETOM.

Brnepsblie npowenumit B Kasaxcrane cemuHap, siBISISICb pe3yJbTaTOM IJIOAOTBOPHO-
ro corpyaauuectBa Mexxay Magsut Narikbayev University (KA3I'HOY), UucturyTom
BOCTOYHOTI'O NpaBa U Y HuBepcuTeToM r. PerencOypra, cocrosiiicst B popmare TpexcTo-
POHHETO HAYYHOI'O M aKaJIeMUYECKOr0 AUAJIora C y4aCTUEM CTY/IEHTOB, NIPENojjaBaTeiei,
YYEHBIX U MPAKTUKYIOLMX IopUcToB ['epmannu, Ykpaunsl 1 Kaszaxcrana.

Mopepatopsl ceMuHapa — npodeccop, 3aBefyroumii Kadeapoi myoJnyHoro mnpasa
Perencoyprckoro yHusepcutera, noktop Maunccen I'.; npodeccop, npopekTop no Ha-
y4HO# pabore HaumoHanbHOTro IOpUAMYECKOro YHUBEpcUTeTa uMeHu SpocinaBa Myjpo-
ro JIyuyenko [I.B.; 1okTOp ropuinueckux Hayk, npoceccop, iupekrop HayuHoit mikosnbl
aJJMUHMCTpPAaTUBHOrO M Hemeukoro npasa Maqsut Narikbayev University (KA3I'IOY)
Menbnuk P.C.

© H.E. Aitmenos, 2023
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Bo BcTynuTEnbHOM €J10BE K YYaCTHUKAM MEPONPUSITUS MOAEPATOPbI MOMUYEPKHYIN
3HAYMMOCTb COCTOSIBLIETOCS JUAJIOra 1 OOMEHA ONBITOM MEXK/Y MOJIO[IbIMU CIIELMaINCTa-
MM TPEX CTPAH B BOIPOCE OOCY>KJEHMUS HACYIIHBIX NPOOJIEM U NTOUCKA MYTEN UX PELIECHUS
B IIPOLIECCE MOCTPOEHUS MPABOBOI0 rOCy/lapcTBa. B 3TOM acnekTe Cl0XKHO NEPEOLEHUTh
3HAYMMOCTb KQUECTBEHHON peann3alyy aJMUHUCTPATUBHBIX IPOLENYP U MEXaHU3MOB a/Jl-
MUHUCTPATUBHO-NIPABOBOW 3aLLUTHI.

YuyacTHMKaM ceMHrHapa ObL1a MPEJOCTABIEHA BO3MOXKHOCTD BBICTYIIJIEHUS € JJOKJIajia-
MM MO CJIEAYIOLMM BOIIPOCaM:

— HUCTOPHMYECKOE Pa3BUTHE aJMUHUCTPATUBHO-IPABOBOM 3aILMThI U aJMUHUCTPATUBHON

IOCTULNN;

— 0030p MyTH CTAHOBJIEHUS aIMMHUCTPATUBHO-IPOLIECCYAJILHOTO TpaBa U aJMAHUCTpPA-

TUBHOT'O CY/IONIPOU3BOJICTBA;

— OCYILECTBJIEHME 3alMAThl OCHOBHBIX IpaB Y€JOBEKAa M I'Pa’kjlaHMHA 3aKOHOJATEJIb-

CTBOM 00 aIMMHUCTPATUBHBIX NTPOLEAYpPax;

— BOBJIEYEHME I'Pak/laH B NPOLECC MJIAHUPOBAHUS PELLIEHUI, MPUHUMAEMbIX CyObeKTa-

MU Ty OJIMYHOTO YIIPABIIEHHUS;

— OCOOEHHOCTH CYJIeOHOrO pa3doUpaTENbCTBA B aJMUHUCTPATUBHOM CY/JONTPOU3BO/ICTBE;
— CpencTBa MPaBOBOM 3aLMTHI B QIMUHUCTPATUBHO-NPOLIECCYaIbHOM TPaBE;

— BpPEMEHHas PaBOBasi 3alMTa OT OOPEMEHUTENBHBIX aJMAHUCTPATUBHBIX PELLIEHWI;
— OocChapvBaHKE a]MMHUCTPATUBHBIX PELLIEHUI TPETHUMU JIMLIAMMU;

—  B3aUMOCBS3b CYIEOHOTO KOHTPOJIS C JMCKPELIMOHHBIMU PELLIEHUSIMU ]MUHUCTPATUB-

HOT'O OpraHa;

— OCYILECTBJIEHUS] IPOBEPKM M KOHTPOJISI 32 3aKOHHOM IEATENILHOCTBIO NTPABOOXPaHu-

TEJIbHBIX OPraHoB, B TOM YHMCJIE CIELCITYXKO0;

ITo BbIIEyKa3aHHBIM TEMaM C OCBELEHUEM OMbITa ['epMaHuy BBICTYNUIIN CTY/IEHTbI
Perencoyprckoro ynusepcureta Cocust Xaitnnot, I0myc-Muxaans Kpand, Anekcan-
npa Huuen, Anena PaiimoBuu, Anekcannp Kaxan, Jleonapny Bpunrman, AnHuka Bun-
TepcOeprep, Ppanuuscka borrnep, JIuza [lepunaitntaep nu Appuan Kuccnmnr.

OnbIT YKpanHbl B paMKax JJOKJIaJIoB MPEACTaBUIIM CTY/IeHTbl HalponanbHoro opu-
anyeckoro ynusepcutera umenu SIpocnasa Mypaporo Enena Croupka, Anmna [lepkosa,
Huana JIbicenko, Anekcanjpa KoBTyHEHKO, a Tak>Ke CTyeHTbI JIbBOBCKOr0O HallMOHAJIb-
Horo yHusepcutera uMenu MiBana ®panko Onbra Kypunna, boxxena-Mapus Jlo3tok.

00630p Ka3zaxcTaHCKOro onbITa npeAcTaBuim ctyieHTbl Maqsut Narikbayev University
(KA3T'10Y) I'ynbdapusar Mananosa, Aquibxan Mnbaedaes, Apuna baOkuna, Apykan
OpmanTaeBa, Hazum ¥Ymup3akoBa, bekapbic AmmpOek, Mapt Acias.

B pamkax oOMeHa ombITOM M OOCYX/EHMSI aKTyaJlbHbIX BOIPOCOB OCYILECTBJIECHUS
aJMAHMCTPATUBHBIX MPOLEAYP M pealM3auyy aJIMUHUCTPATUBHON 3allMThbl CTY/EHTaM
OBbLJIO NMPEJIOKEHO PELIEHNE TPYIIOBOro 3ajlaHusl, B paMKax KOTOPOro rpynmnamu Obliu
cpopMyJIMpOBaHbl OCHOBHbIE TOJI0>KEHUS 3aKOHA MOJIEJIbHOTO FOCY/JapCTBa, PEryJIUpYLo-
LIEr0 BOMPOCHI KOJIMYECTBA M CTPYKTYPbI aIMUHUCTPATUBHBIX CY/I0B, COCTaBa Cy/eu (Cy-
JIEVICKMX KOJUIETMil), pPasrpaHNUYEHUs] KOMIIETEHUMN aJIMUHUACTPATUBHBIX CY/I0OB U CY/I0B
o0ulell IOPUCAVKIMY, IOMyCTUMbIE BHJIbI UCKOB C COOTBETCTBYIOIIMMU TPEOOBAHUSAMU
OTHOCHUTEJILHO JJONYCTUMOCTH MCKa, BPEMEHHbIE 00ECNeUnTENbHbBIE MEPBI, CPECTBA 00-
>KAJIOBAHMSl, a TAK>KE BONTPOCHI COOTHOLUEHUSI AIMUHACTPATUBHOIO CYJONPOU3BOJICTBA C
npousBocTBoM B KoHncturyumonnom Cyje.

CTouT TakKe OTMETUTb LIEHHbIE BBICTYIUIEHUS HAa KOH(EPEHLMH BO BPEMsl IPOBE-
nenus cemuHapa. Tak, Ha KoH(epeHuMu ¢ jgekuuenn Ha TeMy «IIpaBoBoe rocygapcTso —
pa3BUTHE, 3HAYEHNE U TEKYILME YIPO3bl» BBICTYMUJ NMpodeccop Kadeapsl MmyOanyHOro
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npaBa, KAHOHWYECKOrO MPaBa M HEMELKOrO0 KOHCTUTYLMOHHOIO U aJIMUHACTPATUBHOIO
npaBa MroHxeHcKoro yHusepcureta Jlropsura-Makcumuinmana, nokrop npasa Kopuor
C. OH packpbul nepcneKTUBbI pa3BUTHS PABOBOIO MOCY/1apCTBA KaK COLUANILHOTO sIBJIe-
HMS A yKa3all Ha yIpo3bl, NCXOMSLIME U3 OLLIMOOYHOIO MOHUMAaHNS OT/EJIbHBIX MPAaBOBbIX
KaTeropuil, a Tak>Ke OOLLECTBEHHBIX MPOLIECCOB, CKJIA/IbIBAIOLLIMXCS B HACTOSILIEE BPEMS.

OueHb cofepKaTelIbHbIN M aKTyallbHbI 0030p pa3jMyHbIX MOAXOJ0B B CO31aHUM aJI-
MUHUCTPATUBHOW CYI€OHOI CUCTEMBI B CTpaHax OBIBIIEr0 COUMAIMCTUYECKOro OJIoKa
npeficTaBul npogeccop, JOKTOP MpaBa, yNpaBJIsSIOLLMiA IMpeKTop VTHCTUTYTa BOCTOYHO-
esponerickoro npasa Kronmnep I'. B nekunn Ha temy «Ilocie nagenust coupannusma: Kak
Bbl CO3/Ia€Te aJMUHUCTPATUBHYIO CyleOHyto cucteMy ?». [Ipodeccop Krommep I'. pac-
cKaszas o npoOJjeMax M OOLMX TEHACHUUSIX Pa3BUTHUS aJMUHUCTPATUBHON IOCTULMHU, OT-
METHUB MPOOJIEMY MCTOPUYECKON TPAJMLMKU BOCIPUSTHUS [AEUCTBUI AIMUHUCTPATHUBHbBIX
OpraHoB KaK 0e3ajIbTEPHATUBHBIX U HEOCIIOPUMO BEPHBIX.

C 0030pOoM HEABHEN aIMUHUCTPATUBHO MPaBOBOW pehOPMbI BBICTYNNI TPOeccop
Meabnuk P.C., npefcTaBuB BHUMAHUIO CIyLIATeNei JEKUMIO Ha TeMy «AJMUHUCTpA-
TUBHBIN TPOLEypHO-TIpoLecCyalbHblil KofieKe PecnyOnuku KazaxcraH: coBpeMeHHOe
COCTOSIHUE U NIEPCNIEKTUBbI PA3BUTHS» .

ITo panHOMy Bonpocy npeactasui onbIT I'epmannu npodeccop Manccen I'., BbicTynus
¢ nexypent «I[IpaBoBoe rocyiapcTBO M aJMAHACTPATUBHBIE IIPOLEAYPBI — O BaXKHOCTH 3aKO-
HOB 00 a/]MAHACTPATUBHBIX MPOLEypax — HA MPUMEPE NMPaBoOBO cuTyauuu B ['epmMannm».

O0630p onbiTa YKpauHbl Obul mpefcTasiieH npodeccopom Jlydenko [I., KkoTopblid
BBICTYNIWII C JieKuueid Ha TeMy «Co3aHne MHCTUTYTa aIMUHMCTPATUBHOIO Ipouecca B
Ykpaune».

Bonpocsk! cnenpdrky NpUMEHEHNs OT/EIbHBIX MHCTPYMEHTOB, TPUMEHSIEMBIX CYOBbEK-
TaMu My OJIMYHOTO YNPaBJIEHUS], TIPOAHAIM3APOBaHbl PYKOBOAUTENIEM PETMOHAIBHOM MPO-
rpammbl «IIpopsrzkenne npaBoBoii rocyaapcTseHHocT! B LlenTpanbHoii Asun» Hemen-
KOro oOLIecTBa MEXKIyHApOJHOrO COTpyAHUYecTBa, JokTopoM npaBa Ilymenskon W.,
BBICTYIIMBLLETO C JIEKUMEN « AIMAHUCTPATUBHBII aKT HA HEMELKOM $I3bIKE, IPABO Y Kpau-
Hbl 1 LlenTpanbHoi A3um».

PackpbiTie cneumguky npaBoBbIX ACHEKTOB JAESTENBHOCTH CyOBEKTOB ITyOJIMYHOTO
ynpaBJeHusi npojoiikuia XuMmmenbpainx A. u3 MHcTUTyTa BOCTOYHO-EBPONENCKOro
npasa PereHcOypra B cBoeM BbICTYyINJIEHUU Ha TeMy: «Hy>KeH Jin npaBoBOMyY rocyapcTBy
Ny OJIMYHO-TTPABOBOA JIOTOBOP?» .

WHTEPECHBIM U NPAKTUYECKHU MOJIE3HBIM 3aBEPLIEHUEM KOH(EPEHLMHU CTAIM BBICTY-
IUIEHKS TI0 BONPOCaM CyA€OHOr0 KOHTPOJISL U JIESITENBHOCTH aJMUHUCTPATUBHBIX CYy/€e0-
HbIX OopraHoB. Tak, y4acTHUKM KOH(pepeHUMU Mpociaylann jJekuuo cyabu Cnenpanu-
3MPOBAHHOI'O MEXPANOHHOIO AJMUHUCTPATUBHOIO Cyfia I'. ACTaHa AMaHreJ bIMHOA A.
Ha TeMy «CTaHaapT AesITENbHOCTH aJMUHUCTPATUBHOIO Cy/1a», JIEKLMIO NPEnoiaBaTess
Kadenpsl ropunueckux aucuumiimd Akagemun «bomnamak» Cenpanunon K. Ha temy
«Oco6eHHOCTH CyAe0HOro KOHTPOJISl 3a MOJ3aKOHHbIMU akTamu B PecnyOmnmke Kazax-
CTaH», a Takke Jekuuto ctuneHauara VW Hypkanenko 0. Ha Temy «IIpouenypbl 06-
>KQJIOBAHUSI HE3aKOHHBIX JICVICTBUI MOJIMUMKA B Y KpauHe: MPaBOBOE PETYJIMPOBAHUE, Pe-
alIbHOCTb U OCOOEHHOCTY BOEHHOT'O MOJIOKEHUSI» .

[TpoBenieHne MeX/yHApOHOIO CEMMHApa Ha MPOTSKEHUMM HECKOJIbKUX JJHEW 3ajio-
>KMJIO ITyOOKYIO TPAJJMLIMIO IMAJIOra MEXK/y YUEHbIMU U MPaKTUKYOLUMU IOPUCTAMU U3
Pa3HbIX CTPaH B OCMBICJIEHUM NTPOOJIEM HAayKH aJIMUHACTPATUBHOIO NPaBa v aIMMHUCTPA-
THUBHON FOCTULIUU.

84 Kykbik >xaHe memnekeT, Ne 1(98), 2023



AiimeHoB H.E. MexxayHapoaHblii ceMuHap «[lpaBoBoe rocynapcTBo B NOBCEAHEBHO XU3HM...

H.E. AiimeHoB, 3. .M., PhD nokropantsi, M.C. HapikoaeB aTpinmarsl KASI'IOY
YuuBepcurTeri OKIMIILTIK KOHe HeMiCc KYKbIFbl ¥bLIbIMM MeKTeOiHiH Research
Assistant (Actana K.): «KyHpgenikTi emipaeri KyYKbIKTBIK Memieker: I'epmanus,
KazakcTaH koHe YKpauHaaarbl IKIMIILTIK paciMaep KoHe IKiMIIUIIK-K YKBIKTBIK
KOp¥ay» XaJIbIKapajbIK CeMUHAPBI.

EnoOerinne «KyHpuenikTi emipyieri 3aH ycrempairi: ['epmanus, KazakcTaH xxoHe YKpa-
MHaJarbl OKIMIILIK Npoueypajap >KoHe OKIMIIUTIK-KYKBIKTBIK KOpFray» TaKbIpbIObIH-
larbl XaJbIKAPaJbIK, FbUIbIMU-NIEJArOTUKAIbIK, CEMUHAPFa IOy KacamraH. CeMuHap ru-
opupri pexkxumpe 2023 kbulibIH 24 coyipi MeH 28 cayipi apanbirbiHga MakcyT Hopik6aes
yausepcureTige (KA3I'TOY) I'epmanust, Ykpanna >xone Ka3zakcTaHHBIH CTyJEHTTEpI,
OKBITYILIBLIAPbI, FaIbIMIAPbI KOHE TAXKIpUOEN 3aHreprepiHiy KaTbicybiver oTTi. Ce-
MIHAp SKIMIILTIK PICIMACPAL KaIbIITACTBIPY, AAMbITY JKoHE iCKe aChIPy/IbIH, COHl-aK
SKIMIIITK-KYKBIKTBIK KOPFayfiblH dPTYpIli acmekriiepite apHanibl. CeMuHap asiChIH-
JIaFbl FHUIBIMI KOH(DEPEHIIsIIA KYKBIKTBIK MEMIICKETTIH [JaMybl, SKIMIILIIK COT XKYiieci
SKOHE OKIMIILIIK OpraHfap/bIH KbI3METiHE COT 6aKbUIaybl MCeeNepl TaIKbUTAH/IbI.

Kiam ce30ep: akiMuinik KYKblK, IKIMWIAIK pacimOep, KYKbIKMbLK KOp2dy.

N.E. Aimenov, Master of Legal Sciences, Ph.D candidate, Research assistant
at the Research School of Administrative and German Law of M. Narikbayev
KAZGUU University (Astana): The international seminar ‘“The rule of law in
everyday life: administrative procedures and administrative legal protection in
Germany, Kazakhstan and Ukraine”.

The paper presents an overview of the international scientific and pedagogical
seminar on the topic “The rule of law in everyday life: administrative procedures and
administrative and legal protection in Germany, Kazakhstan and Ukraine”, held in a hybrid
mode from April 24 to April 28,2023 at Maqgsut Narikbayev University (KAZGUU) with
the participation of students, professors, scholars and practicing lawyers from Germany,
Ukraine and Kazakhstan. The seminar was devoted to various aspects of the formation,
development and implementation of administrative procedures, as well as administrative
and legal protection. At the scientific conference within the framework of the seminar,
issues of the rule of law, the administrative judicial system and judicial control over the
activities of administrative bodies were discussed.

Keywords: administrative law, administrative procedures, legal defense.

Aast nuTnpoBanus u 6ubanorpadun: Aitmenos H.E. MexxayHapoaHbIil ceMuHap «IIpaBoBoe rocyaapcrso B
IIOBCeAHEBHOM XXU3HHU: AAMUHUCTPaTHBHBIE IIPOIIEAY PBI U AAMHHHUCTPATUBHO-IIpaBoBas 3amura B [epmannn, Kasax-
crane u Ykpaute> // IIpaso u rocyaapcrso. N2 1(98), 2023. - C. 82-85.DOI: 10.51634/2307-5201_2023 1 82

Marepuaa nocrynua B pepaxnuio 29.04.2023.
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B xypuan «[IpaBo m rocymapcTBO» NpPHHHMAIOTCS paHee HeOIyOIMKOBaHHEIE
Hay4yHBIE CTaThH, 3aMETKM, COOOLIEHHS O Ppe3ylbTaTaX HCCIEIOBAHUI B Pa3IHIHBIX
00MIaCTSIX IOPHCTIPYICHIMH (XKeIIaTeNbHO CPaBHUTEILHO-TIPABOBOTO XapakTepa), PeleH3 I
Ha HOBBIE HayYHBIEC FOPUIMUECKHE W3IAHHS, CTAThbU O 3HAYMMBIX HAYYHBIX KOH(PEPEHIIHIX
10 IpoOJIeMaM rocyapcTBa M Ipasa.

IIpencrapiienHble 17151 OMyOIMKOBAHMS MATePHAJIbI JOJKHBI 0TBEYATh CJIeTyI0-
LM TPeGOBaAHHSIM:

» CozeprkaTh HOBYIO aKTyallbHYIO0 MH(OpMaIuio B OONACTH TOCYIapcTBa W IpaBa U
pe3yNBTaThl OPHTMHAIBHBIX HAYYHBIX HCCICIOBAHWH, paHee HEOIyONMKOBAHHBIX M HE
[IpeTHA3HAYCHHBIX IS MYONMKAIMK B JIPYIUX W3JaHUAX. ABTOp 0053aH COOOIIUTH
PEIKOILIET MM TIPH IIPEZICTABICHUHN CTAaThU U JIPYTUX MAaTePUaIOB — OBUIH JI OHH OITyOJIHKO-
BaHbI WX TIPEICTABIICHE] B MHBIC H3IAHMSL.

* Crpykrypa Hay4yHOM CTaTbM BKJIFOYACT Ha3BaHWE, aHHOTAILMM, KIIFOYEBBIC CJIOBA,
BBEJICHHE, OCHOBHBIC TIOJIOXKCHHS, MAaTepHaNbl M METOIbI, Pe3ylIsTarhl (OCHOBHAS dacTh
CTarby, KaK MpaBuiio, 13 3-X — 4-X noapasaernos), 00CyKIeHHe, 3aKTI0YeHIE, HH(OpPMALIHIO O
(hMHAHCUPOBAHHH (TP HAJIMINH ), CHUCOK JIATEPATyPhL.

* Crarby IMyOIMKYIOTCSl HA Ka3aXCKOM, PYCCKOM, aHIIMHCKOM s3bIKax. B Hauane cratbn
TIOMEIIAIOTCST MHAIUAIBI 1 (paMIITHS aBTOpa (IIPU HATMYNH TIEPEBOAUNKA CTAaThH — TAKKe
HH(pOpPMALIHS O IEPEBOIUHKE, [P HECKOJIBKHX aBTOPAX CTAThU YKA3bIBASTCSl ABTOP-KOPPECIIOH/ICHT), YUeHasl CTeIIeHb, YUeHOES
3BaHME, JODKHOCTB, Kadenpa, By3, HHast HHPOpMaIs 0 MecTe padoThl aBTOpa, TOPOJI, CTpaHa, MMEeKTpoHHbIH aapec. [Tocne
(amune aBTOpa — Ha3BaHME CTaThH, TPH AHHOTAIMHK (HE MeHee 5-8 MpeUIoKeH i) Ha PYCCKOM, Ka3aXCKOM U aHIJIMIICKOM
S3bIKAX (C mepeBooM (haMUIINK, MHHUIMAIOB aBTOPOB, MECTa Pa0OTHI KayKIOTO aBTOpa M Ha3BaHUS CTarbi). B aHHOTarmm
PACKPBIBAIOTCSI AKTyaTbHOCTh TEMBI, PEIMET UCCIIEI0BAHM, 1IETb PaOOThI, METO/IbI, HOBU3HA 1 OCHOBHBIE BBIBOJIbI CTATBH.
Tocne kax o aHHOTaMU — 10 KIIIOUEBBIX CJI0B HA COOTBETCTBYIOLIEM SI3BIKE.

* Crarbst oobemom 10-20 crpanui popmara A4 pomkHa ObITh HabpaHa B TeKCTOBOM pezaktope Microsoft Word mprdrom
Times New Roman, pasmepom 14, qepe3 oiH HHTEPBAI U IMETh BCe HEOOXOMMMBIE CTPYKTYPHBIE AIEMEHTHI CTaThU (CM.
Boie). Crarsu 00beMoM Gortee 20 CTpaHHILI COITIACOBBIBAIOTCS C NIABHBIM PEIAKTOPOM.

» CHOCKH B CTarke — IOCTpaHHUYHBIE, CO CKBO3HOI HyMmeparmeil. O0s3aTebHbl CChUIKH HA NCTOYHHMKH OITyOJIMKOBAHUS
TIPUBOMIMBIX CTAaTHCTUYECKUX JAHHBIX, HOPMATHBHBIX AKTOB, B TOM UHCIIE MEKTyHAPOIHBIX U 3apyOeKHBIX. B KoHIIE cTaThu
JIAeTCsl CIUCOK JINTEPaTypbl — OCHOBHOW M3y4YEHHOI aBTOPOM HAyYHOM JINTEPaTyphl 10 JAHHOW TEMeE, B TOM YMCIIe HOBEHIIIEH
(Ha s13bIKe OpUTHMHAJIA ¥ OTACIBHO B JIATUHCKOH TpaHcmuTepaimy). Penakimst sxypHana «[IpaBo u rocyaapcTBoy peKOMEHIyeT
HCHONb30BaTh CPABHUTEIBLHO-IIPABOBOM Marepuan 1o CTpaH, W3y4HTb JIMKALMK [0 CMEXHBIM TEMaM B HallleM
JKypHaJie (CM. apXHB Ha caiiTe KypHaJla) M BKIIFOYUTH TTOJE3HBIE U3 HUX 111 Barreit paboThI B prcTaTeiiHyto OHOmorpagmro.
Homepa VJIK, 'PHTH, crincok nuteparyps! (B asiyaBUTHOM MOPSIAKE) U PUMEYAHHs (CHOCKH ) OOPMIIFOTCSI B COOTBETCTBUH
¢ 'OCTamm. [pu ccputKax Ha HHTEPHET-PECYPCHI YKA3BIBACTCSI aBTOP, HA3BaHHE TEKCTA, CAIT/IOPTaJL, TOHBII AJIEKTPOHHBIN
aJ[pec MaTepyaJa, 1aTa ero OTKPBITHS.

* B KoHIIe CTaThby JODKHA OBITh 3aIUCh: «CTaThsI IMyOIHKYeTCs BIIEPBBIE, HE PEICTABILIACh M He Oy/ieT Mpe/iCTaBIeHa B
JIpyrye W3IaHUs», CTABUTCS JaTa U MOANKCH aBTOpa (aBTOPOB). 31eCh JKe MOMEIIAIOTCS CBEACHUS 00 aBTope (ABTOpax):
(hamMuIIHSL, UM ¥ OTYECTBO IOJTHOCTBIO, ICKTPOHHBIH aapec, KOHTAKTHBIE TeIIe()OHBL.

* B penakuuio INpencTaBIIAIOTCS: 2JIEKTPOHHAS BEPCHsl CTAaThU, (DOTO aBTOpa (JKENMATelbHO — XyHAOKECTBEHHBIH, He
JIOKyMEHTaJIBHBIH 1opTpeT). [TocneHsist cTpaHna MPUCHITAeTCS TAKKE U B CKAHIPOBAHHOM BapHaHTe.

* TlocTynuBIIMe B PENAKLMIO CTAaThbU MPOXOAST IMPOLEAYPY MPOBEPKH HA IUiaruar (mo cucreme Turnitin) U ABOMHOTO
"cieroro” OHJIAWH PELEH3NPOBAHMS B PEAKOUICTHH O€3 HalpaBlIeHMs MOJHBIX PEleH3Hil aBropam crareil. Pemxorerws
BIPaBe OTKJIOHATH CTaTbH, KOTOPBIC [0 €€ MHEHHIO HE COOTBETCTBYIOT TPEOOBAaHHUSM JKypHasa. 3a OMIMOKH, HETOYHOCTH
Hay4HOTO 1 (haKTHYECKOTO XapaKTepa OTBETCTBEHHOCTD HECET aBTOp (aBTOPHI). B cirydae nepepaboTKH cTaTby Win I0pabOTKI
TI0 TIPOChOe PEAKIMH XKypHala, JAaTol MOCTYIUICHHS! CUMTAETCSI JaTa TONYYeHNs pefaKiiell OKOHIATEeIbHOTO BapHaHTA.
Ecit crarbst OTKIIOHEHA, PeaKIHsl COXPaHsET 32 COOOM IpaBo He BECTH AUCKYCCHIO 110 MOTHBaM OTKJIoHeHus.. [loctynuBime
B PEIAKIUIO MaTePUAIIBI BO3BPATY HE TTOUIEHKAT.

+ CoucKareIy, MaruCTPaHThI, aCIIUPAHTHI ¥ JIOKTOPAHTBI, €CIIH CTaThsl He ObUTa CHELMAIBHO UM 3aKa3aHa, NPEICTaBIIOT
CTaThlO JUIS PACCMOTPEHUSI B PENAKIMUIO_C PEleH3UeH HayYHOTO PYKOBOJAWTENS IUTM JOKTOpA IOPHAMYECKHX HAyK. 3aTeM
HOCTYNHMBIIINE CTAThU POXOJSIT ABOMHOE "crienoe" pelieH3UpoBaHNe Ha OOIINX OCHOBAHUSIX.

 OTTHCKH cTaTel He BBIIAIOTCS, TOHOpap aBTOpaM He BhIIUIadMBaeTcs. [Inara 3a ImyOnMKamiio ¢ aBTOPOB U UMTaTeIeH He

B3UMaeTcs. ABTOD OITyOMKOBAaHHOM CTaThH MOJTy4aeT NIEKTPOHHYIO BEPCHIO XKypHAIIA. Bee craThi pasmMernaroTcest B OTKPBITOM

JOCTyIIe Ha caifte kypHaia u B PUHIT .
Bornee nonpobHas nndopmarms Ha caiite xypHaia (Cwm.: http:/km kazguu kz/pages/informacija-dlja-avtorov).

ot o —

AJpec ¥ KOHTAKTHbIC JAHHBIC PEIAKIIHH:
010000, . Actana, mocce Kopramksig, 8, Yausepcurer KA3I'IOY umenn M.C. Hapukbaesa,
ten. 8 (7172) 70 30 07, 8 (7172) 70 17 55,
www.km.kazguu kz. e-mail: pravoigos@kazguu.kz
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* FOpucnpyaeHumsa * [MepeBoavecKkoe AeNO

MpenmyLlecTBa

« MexxAyHapoAHOe MpaBo * « DGUHAHCHI *

YHuBepcuteT KA3IMKOY Amnaep obpasoBaHUs
* OKOHOMMKaA Mo NMOAFOTOBKE N'YMaHUTaPHO-IOPUANYECKUX KAAPOB
B KasaxcTaHe, BbinycTmBLUMn CBbILLIE 35 Tbicay
BbICOKOKBa/\MCbI/ILWIpOBaHHbIX

cneudnaAmnCToOB.

AOKTOPAHTYPA
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RIS APTELEr, = BY30B MapTHEPOB & Poccuu, CLLA, FepManmu, UTaanm,
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NPOrpamMM 1 NPOEKTOB YHMBEPCUTETA.
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