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INJIEHAPHOE 3ACE/IAHHE

M.Y4. Koramos,
pexmop Kaz['FOY
0.10.H., npogheccop

Pecnydsmka Kazaxcran Kak mpaBoBoe rocy/1apcrso: NOHATHE,
NpuHUHANbI H 3¢ PeKTHBHOCTL MPAaBOBOI0 Pery/IMPOBAHHA.

Pecnybamka Kasaxcran yTeepikaaeT ceOsi TakiKe NPaBOBBIM IOCY/IAPCTBOM, HMEHHO C 3TUX
CTPOK HAUMHAETCs M3JI0KCHHE NepBBIX HOpM B craThe | Konctutyuu PK 1995 roxa. Yro crout 3a
9THMH CJIOBaMHM, Kakoil cmbici KOHCTHTYUMs M JeHCTBYIOIIEC NpPaBO BK/IAJbIBAIOT B TEPMHH
«ITPaBOBOE TOCY/IAPCTBO», KAKOBBI KJIIOYEBbIE NPHHIIMIIBI TOCMIOACTBYIOIIEH MPAaBOBOM H/COJIOTHH,
a TaKk)ke OCHOBHBIE HampapieHHs 3((EeKTUBHOCTH IMPABOBOIO PEryJIMPOBaHHsA TaKOro craryca
roCyIapcTBa - MUCCHSI MOEIO 10K/1a/14.

HayHy ¢ TOro, 4to TEPMHH «pPAaBOBOE rOCYJapCTBO» BO3HHWK HA HAUMOHAILHOM IPABOBOM
fojie, ONUPasch Ha JIOBOJBHO JUIMTENBHYIO MCTOPHIO TEOPMH H MPAaKTHKH WJAEH [paBoBOH
rOCYIapCTBEHHOCTH, KOTOopas c(hOpMyIMpPOBaHa B MHTEPECYIOLIEM HAC KOHTEKCTE, TJIaBHBIM
o6pa3oM, B 3apy0eKHOH fopHanYecKoit muTepatype nepBod tpetd XIX Beka. Ha mnocrcoBerckom
NPOCTPAHCTBE OOBEKTHBHBIH HHTEPEC K M3YUEHUIO PA3/IMYHbIX [IPA3HAKOB IIPABOBOr0O rocy1apcTBa
Bo3HMK B KoHIe XX cronerus. OTpajHO OTMETHTb IPHCYTCTBME H BKIa)l Ka3axCTAHCKUX
HCCIIeIOBATENEH «rOCY/1apCTBa 3aKOHOB», «IOCY1apCTBA 3aKOHHOCTH», «IOCYAapcTBa cyaei» [1].

Taxxe oTMedy, 4TO MO COOOpPaXEHUAM HICOJIOrHYECKOro MOpsaKa MPAaKTHYECKH HE IPOBO-
JUI0CH KPUTHYECKOTO M3ydeHHs po0ieM TeOpPHH M MPAKTHKHM IPaBOBOTO I'OCYAAPCTBA B OLITHOCTH
CCCP, orepraiuero J00ble KOHCTPYKIHMHK rOCY1apcTBa, KPOME JIMKTATypbl NpoJieTapuara.

Be3ycnoBHO, 4YTO B OCHOBE MNOHATHS J00OrO MPaBOBOIO TrOCYAapCTBa BCErja JICHKAT
CIIEJIOBAHME OMpEIE/ICHHBIM NPHHIMIAM, TO €CThb HCXOJHBIM HOPMAaTHBHBIM HJEAM, Hauaiawm,
PAcKpHIBAIOIIMM €T0 CYLIHOCTh, ONPEAENSIONMM OCHOBHBIE TOAXO/bI K €ro QyHKIHOHHPOBAHUIO
U JaJIbHEHIIEMY Pa3BUTHIO.

Ha moii B3y, umu s Pecnyonuku Kasaxcrad, kKak NpaBOBOrO rocynapcTea, sBISIOTCA
CAeYIOIME B3AUMOCBS3aHHBIE TNPHUHIMIBL TMPOHUCXOXIEHHE [PABOBOH TIOCYAapCTBEHHOCTH -
NPOAYKT 0OBEKTHBHOIO HCTOPHUYECKOTO Pa3BHUTHA; HAPOJ - €AWHCTBEHHBIH HCTOYHUK IPaBOBOIO
rocylapcTBa; BepXOBeHCTBO KOHCTHTYLMM K 3aKOHOB;, 3allMTa [paB M cBOOOX 4enoBeka
M rpaXciaHuHa; pas[esieHHe rocyJapcTBEHHOW BJACTH HA 3aKOHOJATENbHYIO, HCHOJTHHMTENIbHYIO
1 cy/1eOHYIO BETBH.

B nepeuHe MCXOAHBIX MPHHIMIOB MPABOBOT0 rocyJapcTBa Ha NePBbIil NUIAH HeoOXoHMO
00beKTHBHO  MOCTABMTHL  NPOMCXOKIeHHe  MPABOBOr0  rOCYJAapCcTBAa M NPHHUMI
HAPOAOBJIACTHS, KAK CYOCTAHIMIO MPABOBOI0 roCyAapcTBa Mo CeJYIOMHM NPHIHHAM.

I[lpesxne Bcero, B pe3yibTaTe aHaIM3a HMMEIOMIMXCSH MOHSTHH «IPaBOBOTO roCyIapCTBa»,
s IPHIITET K BHIBOJY O TOM, YTO BCE OHH, HE3aBHCHMO OT BPEMEHH HX TOSBJEHHMS H MHOT000pasHe,
HAYMHAs B IPUHIAIE C NEPBOTO OIpeseseHus, npeiokerHoro Kapiom Benbkepom eme B 1813
rofy, A0 COBPEMEHHBIX OMNpe/e/CHHH TMOHATHS, BKIA/IBIBAIOT B €ro JHOEpalbHYIO CYLIIHOCTDH
Pas/IMYHbIe MEXaHM3Mbl CBA3bIBAHHA MM OIPaHMYEHHS TIOCYIAPCTBEHHOH BJAacTH C MOMOLUBIO
MpaBa ¢ OJHOBPEMEHHbIM JOMHHHPOBAaHHEM IpaBa, Kak CpEeACTBA 3aKPCIUICHHA H pEalbHOTO
obecrieueHHs NPaBOBOIO CTATyCa TMYHOCTH M APYTHX MPHHIMIIOB NPaBoBOro rocyaapersa [2].

OZHaKo, MPH BCEM TOM pa3bpoce HMEIOLMXCs MHEHHUH, BCe OHHM 00XOJAT CTOPOHOI BOIPOC
0 TOM, 4TO, COOCTBEHHO, B CBOeM NPOHCXOAAEHHH MPAaBOBOE rOCYJApCTBO A0/KHO OBITh,
npexae BCero, Pe3yJabTATOM I03TANMHOIO, €CTECTBEHHO-MCTOPHYECKOro pa3BHTHA, aHe
CNIe[ICTBHEM YTPO3bl CHJIOM HJIM arpecCHy NMPOTHB TEPPUTOPHAIBHON HENPHKOCHOBEHHOCTH HIH
MOJIMTHYECKOM HE3aBUCHMOCTH JIH000T0 rocyiapersa.

Ha Mmoit B3risa, JaHHBIA TE3WC Ui 4YE/IOBEUECTBA aKTyalleH H BHaCTOHIJlee BpeMsi, Ha uTo
YKa3bIBAlOT psia ocHopornonaraomux aokymentop OOH. «[lonuuHenne HapoJ0B MHOCTPAHHOMY



UTY M FOCMOJCTBY W MX OKCILUTyaTalMs sBJAIOTCS OTPHUAHMECM IIpaB 4€JIOBEKa, MPOTHBOpEHAT
Yerasy OOH W npensTcTBYIOT Pa3sBHTHIO COTPYJIHHYECTBA M YCTAHOBJICHHIO MHpa BO BCEM
MHpe», - 3asBngeT ['enepanbHas Accambres OOH B pesomounn 1514 (XV) ot 14 nexabpsa 1960
rona, KOTOpO# yTBepkaeHa Jlekiapaius O IPEJOCTABICHHH HE3aBUCHMOCTH KOIOHHAIbHBIM
cTpaHaMm M Hapoxam» (1.1). M ganmbliie B 3TOM XK€ JIOKyMEHTE! «Bce rocynapcrsa J0MKHBI CTPOroO
1 obpocoBecTHO cobmrojars nonoxkenns Ycrasa OOH, Beeobuued Jleknapauuy npaB 4desiOBEKa
¥ HacTosmel Jlekiapauuy Ha OCHOBE PAaBCHCTBA, HEBMEILIATENbCTBA BO BHYTPEHHHUE J1eJla BCCX ro-
CYZapCTB, YBaKECHUS CYBEPEHHBIX [PAB BCEX HAPOJOB H TEPPHUTOPHATBHOH LETOCTHOCTH» (n.7) [3].

[Monararo, uro 18 Kasaxcrasa Tako mpoOneMbl B HCTOPHYECKOM paspese B LECJIOM
He CYIIECTBOBANO, ~ TOJTOMY  MOSBIGHHE  COBPEMEHHOH  MPAaBOBOH  I'OCYHApCTBEHHOCTH
u Pecny6nmkn Kasaxcran ObUIO HOPHIMYECKH O(QOPMIEHO Jexiapauueil 0 rocy1apcTBEHHOM
cysepenutete PecnyOnuku Kasaxcran (nocranosnenue BepxoHoro Cogera Kazaxckoit CCP ot 25
okTa6psa 1990 roja) u 3akoHoM «O rocy1apcTBeHHOH HE3aBHCHMOCTH Pecny6nuku Kaszaxcran» ot
16 nexabps 1991 roma. B mpuBeneHHBIX NOKyMEHTaxX, CTaBIIMX JOCTOAHHEM HALMOHATBHOH
HCTOPHH, NPUHATHIX 10 1 mocie pacnaga CCCP, yxe Oblia 3al0XeHa Hes CO3MaHHs MpPaBOBOro
rocyJapcTsa, a TakKe OCHOBa Ui pa3paboTku HOBOW KOHCTHTYLMH PecnyOmuku. Mnes, xcrary,
He HOBas B MCTOPMM NpaBa KOYEBOIl LMBHMJIM3ALMH Ka3axoB. 371eCh ACHO BHIHA CBs3b BPCMCH,
o xotopsix akanemuk HAH PK 3umanor C. 3. npo3opiuso u OyKBaJbHO CKasajl Cleiyroulee:
«BpemeHna tenepp H3MEHHIUCh. «300TOH BEeK» 3aKOHHOCTH H MPABOCY/IUA, KOrIa-T0 ABIISBLIMHCS
JOCTOSIHHEM TIOKOJEHMIl Ha JPeBHeH 3eMyle Ka3axoB, CTAHOBHTCA TEMEPh HEOTHEMIIEMOH HacThiO
Halleli MCTOPMH H, JOMYCKalo, BIOJHE BO3MOXKHO CTaHET JIOCTOAHHEM MHMBHJIM3ALUH BOOOLLE.
«M3IOMHHKa», 3al0%keHHas B «30JI0TOM BeKe» 3aKOHHOCTH M MPaBOCY/Ms Ha JIPEBHEH 3emile
Ka3axoB, ABIfeTcs (GEHOMEHOM KOYEBOH MMBUIM3AIMK OOIIEYC/IOBEUECKOTO 3HAYCHHS. VBepeH,
YTO MPOIIET HEMHOTO BPEMEHH, KOT/Ia Ka3axCKoe MpaBo 3aiMeT CBOE MECTO B piay oO1ienpu3HaH-
HBIX MIPABOBBIX CUCTEM U YUPEXACHHH MPONLIbIX BEKOB, CO3BYYHBIX C COBPEMEHHOM 310X0i» [4].

Jansime, 30 asrycra 1995 rona, Boaero Hapoaa Kasaxcraua, Haina pecnyOiMKa 3aKpernuna
FOPUIMYECKHE OCHOBBI MOCTCOBETCKOrO MPaBOBOIO rocy/apcTsa M Havala akTHBHO (GopMupoBaTh
HOBYIO KOHCTHTYIHOHHYIO MOJIEJIb HAllHOHAIBHOM IPAaBOBO# IOCY1apCTBEHHOCTH.

TIpHHIMN HAPOJOBJIACTHS OTYET/IHBO BbIPaXKeH, kak B npeambyne «Mei, Hapon Kasaxcrana,
0OBeIMHEHHbI 00Mmel HCTOpHYeckoll cyapboil, Cco3uaas ToCyJapcTBEHHOCTh Ha HCKOHHOH
Ka3aXCKOM 3eMJIe. ...», TaK U B HopMax crarbu 3 Koncrurynuu PK, B KOTOpBIX TIPAMO YKa3aHO, 4TO
HApOJ - EIMHCTBEHHBIH MCTOYHMK TOCYJapCTBEHHOH BIACTH, aTakXKe [PUBCICHbI bopmbl
peaNn3alMy HApOIOM /JAHHOM BIACTH: HENMOCPEICTBEHHO Yepe3 pecryOnuKaHCKHH pedepenaym
1 cBODOIHbIE BEIDOPHI, @ TAKIKE MTYTEM JeIeTHPOBAHUA CBOEH BJIACTH rOCYAapCTBEHHBIM OpraHaMm.

Heocnopumo H TaKke NPHHUHINAIBLHO, 9T0 KOHCTHTYIMS U 32K0HBI HAIIEro MPaBoBoro
rocyaapcrea 06beKTHBHO 0012Ja10T Ka4eCTBOM BePXOBEeHCTBA.

KOHCTHTYLHS, 1O TIPaBY, ACCOIMMPYETCS C 3aKOHOM 3aKOHOB TPaBOBOro rocyaapersa. Mmenuo
Ha ocHoBe KOHCTHTYIHH TOCTPOEHA BCA Halla MOJNMTHYECKas W MpaBoBas cucrema 00IIeCTBa,
a TaKke JOCTHTHYT OINpEJe/eHHbIH OalaHc MEKIy TPeMs «KUTaMH»: HOJMTHKOH, NpaBoM
1 SKOHOMHUKOH.

Ha mpu3Hak BepXOBeHCTBA KOHCTHTYIMH M 3aKOHOB TAKKE YKa3biBAlOT OCOOBIH MOPATOK
IPUHATHSA, FOPHINYECKas CHIa M CYLIHOCTh, HAMPABJIEHHOCTh HA PEry/JHpOBaHHE Ba)KHEHLIUX
oQIIecTBEHHBIX OTHOIIEHHH. K TOMy JKe, W3MEHMTb, JONOJHHTL MIH OTMEHMTE 3aKOH BIIpaBe
TOJIBKO TOT OpraH, KOTOpbIH €ro NpHHSJI, NPUYEM B CTPOr0 OrOBOPEHHOM MOpSATIKE, KOTOPBIii
YCTAHOBJ/IEH 3aKOHOJATEIBLCTBOM.

BepxoBencTBo KOHCTHTYLMM M 3aKOHA - BakHeiumi npuHumn npasocyans. Koncrurynus
NMPAMO MPEINMCHIBAET, YTO Cy[bS [PH OTNPABICHHH MPABOCY/MS HE3aBHCHM H MOMYHHACTCH
tonbko Korerutyuu u 3akony (m.1 ¢t1.77).

KOHCTHTYIIMS - 3TO OCHOBa HAlero ToOCYAapCTBEHHOTO CYBEPEHHTETA, YTO O3HA4acT
BEPXOBEHCTBO rocyaapcTa Ha TeppuTopuyd Kasaxcraha u ero He3aBHCHMOCTE B MEKIYHAPOIHBIX
oTHOmEHUX. MIMEHHO 3Ta MBIC/Ib IPUCYTCTBYET B HOpMax caMoil KOHCTHTYLHH O TOM, 4YTO OHA
UMeeT BBICIIYIO FOPHIMYECKYIO CHIy 1 IIpsiMoe JeHCTRHE Ha Beeil Tepputopuu PecryOnnky.
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KoHcTuTylMsi CTOMT Ha NEpBOM MECTC CpEIHM BCEX 3aKOHOJAaTeNbHO YCTAHOBJIEHHBIX
OCHOBHBIX HOPMATHBHBIX IPAaBOBBIX aKTOB, a TAK/KE B CUCTEME KJIacCH(HKALUKU OTpaciIei 3aKOHHO-
narenbetBa PK. CriesioBaTebHO, HOPMBI U TOJIOKEHHs BCEX OCTAIbHBIX HOPMATHBHBIX IIPABOBBIX
aKTOB He JO/UKHBI TPOTHBOPEYHTH HOPMaM M 110J10KeHHsAM KOHCTHUTYLHH, a KOHCTHTYIIHOHHbIE
3aKOHBI MOTYT IPHHUMATHLCSA TOJIBKO M0 BOMIPOCAM OPraHMYecKU CBA3aHHbIM ¢ KOHCTHTYLHEH.

Kaszanoch Obl, TOHSTHbIE BELM, HO MPU AaHAIW3€ BBIACHAETCH, 4YTO B OOIECTBEHHOM
H IOPHIMYECKOM TpaKTHKe Bce CYOBEKTBI NpaBa, BKIIOYas IpaxaaH, eie ciabo HCMONb3yroT
HOpMbI KOHCTUTYLIMM IIPH PELIEHHH CBOMX JICJ H CTIOPOB. B 3TOM JICKHUT O/IMH U3 MOTEHLHATBHO
HEUCIOJIb3YEeMBIX PE3EPBOB 3aLUMTHI Wl I1PaBOBOH IOCY/1apCTBEHHOCTH.

[lonaraio, 4TO MPeOo/I0NeTh CHTYAlIMIO MO3BOJIMT 3aKPEIUIEHHE B 3aKOHONATEIbCTBE MOHATHA
KoHcTuTyIMH, KoTOporo HeT. Toraa Kak B TEOPUH 11paBa M rocy/1apcTBa TAKUE OMpPE/IE/ICHUs JaBHO
BbIpabOTaHBbI.

D10 OyAeT OTBETOM M Ha BOMpOC O ToM, nodeMy KoHcTuTyuus otoxaecTeisiercs ¢ OCHOBHBIM
3aKOHOM rocy/1apcTBa.

Onpenenenue noHATHS KOHCTUTYLMH JIO/DKHO BKIIOYaTh TaKWe BaKHbIE MOMEHTBHI, BO-

IIEPBBIX, YTO OHA 3aKpeIUIseT: TMPOMCXOKICHHE TIOCYAAapCTBAa, HApOJOBIACTHE, BEPXOBEHCTBO
Konctutyuuu, 3akoHa, npaB u cBoOOJ He/JI0BEKa W pakAaHHHA, BO - BTOPbIX, YTO OHA YCTaHaB-
nuBaeT: GopMy rocyaapcTsa M, B-TPETbHX, YTO OHA YYPEK/AET: BbICIIME OpraHbl rocy1apcTBna.

Be3yc/i0BHO, 4T0 MoHOe obecredeHHe MpaB M cB000] 4e/l0BeKa M rpakIaHHHA BO BCe
BpeMeHa BBICTYNAeT B Ka4YecTBe K/I1049eBOro NPHHIHKIA PaBOBOI0 rocyapcTaa.

MoO3KHO BBIIENHTH TPH Ba)XKHEHIIWX KOHCTUTYLMOHHBIX [OJOXKEHUSA O MECTe IpaB W CBODOJ
4ell0BeKa M rpakAaHHHa B CHCTEME HAllHOHAILHOIO MpaBa U crocodax X paBoBOH 3aIlUThHI.

[Tepoe. IlpaBa u cBoOOAbI 4enoBeKa B CTPyKType KOHCTHUTYLHH periiaMeHTHpPOBaHbI
B pa3sienie «OOUIMe [0JIOKEHHS» W BO BTOPOM pasjiene «YelnoBek U rpakiaHHH», TO €cTh
B MCXO/IHBIX HOpMax KOHCTUTYILHMH, YTO SBISETCS ONpEAENsIONINM (aKTOPOM LIS JeATeIbHOCTH
KOHCTHTYLIHOHHBIX HHCTUTYTOB BJIACTH MPABOBOIO roCy/1apcTBa.

[To stomy noBoay eute B 1999 roay KoncturyuunoHHsiii COBET B OIHOM M3 CBOMX pEILCHUH
MOTHBHPOBaJ, 4T0 «COOTHOLICHHE W B3aUMOCBA3b PA3IMYHbLIX KOHCTHTYLIMOHHBIX HOPM 3aBHCHT
ot cTpyktypsl Konctutyuuu Pecnybnuku. KoHcTuTYIHS H3J105keHa TakuM 00pa3oM, 4To B pasfenie
1 «O0mue Mnon0XKEHUs» 3aKPEIIeHbl OCHOBBI KOHCTUTYLMOHHOIO CTPOS,, OCHOBHbIE KOHCTHTY-
LMOHHbIE TPUHIMIBI OpraHu3aliu JAeatenpHOocTH PecnyOiuku M pyrue OCHOBOMOIAramolnue
ycTaHOBJIEHHS (K 3TOMY pazjeny OTHocuTcs ctaths 4). Hopmel maHHOro pasmena oGnamaror
MPUOPHTETOM IO OTHOLIEHMIO K APYTHM KOHCTHTYLMOHHBIM HOpPMaM (B YaCTHOCTH, 110 OTHOUIEHHIO
K cTaThe 62, conepxaineica B pazaene IV). Dmo ocrosononrazarowuii npunyun He MoabKo Onf
KOHCMUMYYUOHHBIX HOPM, HO U O écell cucmemsl Oeticmeyioujeco npaea Pecnybauku» (ITIKC ot
29 oxts0pa 1999 roga Ne 20/2).

Bropoe. [IpaBa 1 cB000/1b! Yen0BEKa ¥ rpakIaHUHA OMPEAEIAIOT Co/iepiKaHHe H TPHUMEHEHUE
3aKOHOB W MHBIX HOPMATHBHO-NPaBOBBIX akTOB (M.2 c1.12 KoHctutynuu). MMeHHO moxa »Tum
yriaoM 3peHMs 00s3aH  [pOXOJHMTh BeCh NpPOLECC MPaBOTBOPYECTBA W IPABONPUMEHEHHUSA
B [IPABOBOM T'OCYyJapCTBE.

Tpetre. [IpaBa u cBoOOABI YenOBeKa M rpakIaHKHA MOIYT ObITh OrpaHM4cHb! 3aKoHaMH. Hu
B KaKUX Cjydasx He [OJUIekaT OTPaHHWYEHHIO TMpaBa M cBOOOJBI, NMPEJYCMOTPEHHbIE CTAaThAMH
10,11.13-15, n.1 crateu 16, cratbed 17, cratbeit 19. crarbelt 22, n.2 crarbu 26 KoHcTHTYn MM
(mmn.1,3 cr. 39 Koncruryuuu). Peus, Takam 00pa3oM, HAET O KOPEHHBIX KOHCTHTYLIMOHHBIX NpaBax
1 cBo0Oax denoBeKa U rpaXJaHWHA, OT YPOBHS IIPaBOBOTO pPEryIHpPOBaHHA KOTOPBIX,
3aLIMILEHHOCTH MIPaBOM, MOXKHO CYIHTh O rOCyJapcTBe, Kak [IPABOBOM.

B paMkax jaHHBIX pa3MbILIIEHHH, /IS HALIEro NMPaBOBOIO rOCYAPCTBA OCTACTCS aKTYalbHBIM
Te3uc 00 00CTOATETHHOM 1IPABOBOM DPEI'YIMPOBAHUM B IEHCTBYIOLIEM NpaBe MPaBOCYOBEKTHOCTH
BCceX cyObekToB mpaBa. M 3T0 Hano ocylecTBUTL He MYTEM MPOCTOrO IEepevyHCIeHUst HX
CYOBEKTHBHBIX IMpaB M IOPUAMYECKUX 00S3aHHOCTEH, a NOCPEACTBOM NMOAPOOHOr0 paccMOTPEHHs
MEXaHM3Ma peaju3alud IPaBOCIOCOOHOCTH U JEECHOCOOHOCTH KaXKIOr0 MX HHX, a TaKke
a/IeKBaTHOCTH TpaBOCYOBEKTHOCTH T[OCY/JAapCTBEHHBIX OPraHoB 10 MaKCHMAalbHOW 3alluTe
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CyOBEKTUBHBIX I[pPaB M IOPHANMYECKUX 00s3aHHOCTEH Ka)J0ro 4ejnoBeka W rpaxaaHuHa. [a, 3to
OYEHb TPYIOEMKHH IIPaBOTBOPYECKHH M 1IPAaBONTPUMEHHUTE/ILHON NIPOLIECC, HO €r0 Ha/l0 BbIOJIHHUTD,
TaK KaK 3TO BBITEKAET U3 BBIMOJIHEHH BhlllleHa3BaHHbIX TpeboBanuit Koncturyunu PK u orBeuaer
NoTpeOHOCTAM IIPABOBOIO I'OCYAapCTBa.

AKTYaJbHbIM NMPHHLHIOM NPABOBOr0 rocyAapcrBa, BHe BCAKOr0 COMHEHHS, SIBJIfeTCH
pa3jie/ieHHe rocyJapcTBeHHOH B.JIACTH HA 3AKOHOJATENbHYI0, HCIIOTHHTEIbHYI0 H CY1e0HYI0
BEeTBH, YTO HOPMATHBHO BbIPaskeHD B KOHCTHTYUHH H COOTBETCTBYIOIIHX €l KOHCTHTYIHOH-
HbIX 3akoHax PK.

Ha stor cuer Bm4 c1.3 KOHCTHTYUMH MpsSIMO 3alMCaHO, HYTO TOCYJApCTBEHHAs BIACTh
B PecniyOmike enmHa, ocylecTBIse€Tcs Ha OCHOBe KOHCTHTYIMH | 3aKOHOB B COOTBETCTBHH
C MIPHHLMIIOM €€ pa3/e/IeHUsl Ha 3aKOHOJATENIbHYIO, HCIIONHUTENbHYIO M CyJeOHYIO BETBH
H B3aUMOJENCTBUA MEX [y co0O0I ¢ HCIIOIL30BAaHHEM CHCTEMBI CAEPKEK H TPOTHBOBECOB.

Orcrona, KOHCTHTYLHOHHAs CHCTeMa CIOEpXKEK U MIPOTHBOBECOB - 3TO COBOKYITHOCTh
KOHCTHUTYLIMOHHBIX HOpPM-OTpaHHYeHUI B OTHOIIEHWH KOHKPETHONH TOCyJapCTBEHHOH BeTBU
BJIACTH: 3aKOHO/1aTebHON, HCIIOJIHUTEIBHOM, CYIeOHOM.

Coo0Opa3Ho JaHHOMY NPUHLMIY [OCTPOEHBI COOTBETCTBYIOLIME pazaesbl KoHCTHTYLMH:
«[Ipesnaent», «[lapnament», «IIpaButensctBo», «KoHctutynuonueii CoBer», «Cyabl
U TIpaBocy/ue». 3jlech HEO0OXO0AUMO 00paTUTh BHHMAaHHE Ha [0CIIE0BATEIbHOCTh H3JI0KEHUS
pas3ziesioB, aTakike (QYHKUMH NPHUBEJECHHBIX BBICLUMX TIOCYAapCTBEHHBIX OPIraHOB BJIACTH
H YIIPABJICHHS CTPaHOM, KOTOpbIE JIOTMYHO JOMOJHSIOT ApYyr JApyra, aBce Bmecte pabortator
Ha IIpOBEJIeHHe HAeH MpaBOBOM TOCY/1apCTBEHHOCTH, HO HA OCHOBE TOJIBKO HM MPHCYLIMX
MOJIHOMOYMH H MeTOI0B. B ueM 370 nposBiaseTcs?

IlpesugenT cTpaHbl- CHMBOJA M rapaHT TOCYAApCTBEHHOH BIIACTH, HE3bIOIEMOCTH
Kouctutynuu, mnpaB ucBo0oa uyenoBeka M rpaxkJaHdHa, obecmeymBaeT COIJIACOBaHHOE
(YHKUHOHMPOBAHHE BCeX BeTBel TroCcyJIapcTBeHHOH BJIACTH M OTBETCTBEHHOCTh OpPraHOB
BIIaCTH TI€pe] HApoIOM, KaK €IHHCTBEHHBIM HCTOYHMKOM rocyjaapcTBeHHod Biactu. Craryc
M OJHOMOYHS [Tepporo  Tlpesunenra  Kasaxcrana  ompejensiorcs Koncrutynuen
¥ KOHCTHTYLIMOHHBIM 3aKOHOM pernamentupyer n.4 cr.46 KosHcruryuuu. M3 aHanmusza ero
ITOJJHOMOYHH CIIeYeT, . YTO OH HajAeleH OOJbUIMMH I[IOJIHOMOYMSAMH JUISi COTJIaCOBAaHHOTO
(GYHKIHOHHpOBAaHHs BceX BeTBeH rocynapcTBeHHOW BinacTd. Hampumep, OH BlpaBe BHECTH
B [lapnameHT Bo3pakeHHs Ha 3aKOHBI MJIM CTAThH 3aKOHA, a TAK)Ke MMEeeT MPaBO 3aKOHOJATeTbHOM
HHUIIHATHBEl IIYTEM NPHHATUA YKa3a, UMEIOUIEro CHIY 3aKOHa M T.J.; Ha3HayaeT Ha JOJKHOCTH
ujneHoB [lpaBurenscTBa, nmpencenarenbcTByeT Ha 3acenaHusx [lpaButenbcTBa 1o 0cob0 BaXkHbIM
BOIMpOCAM M T.J.; Ha3HayaeT mpesce/aTenei U cyaei MecTHBIX CYI0B [10 peKoMeH1auuu Beicuiero
Cynebnoro Cosera, a Takke [Ipeacenarens u apyrux muu Beiciero Cyne6soro Cosera  T.11.

[TapaamenT - BhiCIIMI  1peAcTaBuTeNbHBIH opraH PecnyOnuMk#, oOcCyILIeCTBISIONUIHIA
3aKOHOAaTeNbHble (QYHKUMM, MNPHHUMAET 3aKOHbI, B OTHOLIEHHH KOTOPLIX pa3zpadoTaH
OCHOBATEJILHBIH KOHCTUTYLHOHHBIH MEXaHHU3M JIBHKEHHUS 3aKOHOIPOEKTOB 10 HMX TPHHATHS
u noanucanus IlpesuueHToM crpanbl. Opravuszauus u aestenbHocTh [lapiamenTta, npaBoBoe
MOJIOKEHHE €ro JeMyTaToB OIpeleNsioTCs KOHCTHTYLHOHHBIM 3aKOHOM, - riacut m4 c1.49
Koncturynuu. B 3akoHoTBOpueckom mpomecce [lapiameHTa ceppe3HBIMH OJOKHPYIOIMMH
MOJTHOMOYMSAMH 110 OTHONIEHHMIO K 3aKOHaM, MPU3HAHHBIM HecOoOTBeTCTBYIOLMMU KoHcTuTynmM
PK, obnagaror [Ilpe3umeHT (BO3Bpar 3akoHa /Ui [OBTOPHOrO OOCYKAEHHS H rOJIOCOBAHUS)
1 KonctuTyunonssiii CoBer (MpU3HAET 3aKOH HEKOHCTHTYLIHOHHBIM, B TOM YHCJIE YLUEMISIOIIUAM
sakpeniennole KoHcTuTyuMedl mnpaBa u cBoOOJbl 4YeIOBEKAa M rpaxJaHMHA, YTO BIECYET €I0
HE MOJANKCaHHEe HIIK OTMEHY M HE NPUMEHEHHE).

IIpaBuTeAbCTBO - KOJUICTHANBHBIA OpraH, OJULUETBOPAIONIMN UCTIONHUTEIBHYIO BETBh BIIACTH
PK, Bo3riaBnstomuii cHCTEMY HCIOJHHTEIbHBIX OPraHOB M OTBETCTBEHHBIH B CHIIy MNOpsaKa
obpazoBanus nepen [Ipesuaentom  PecnyOiauku, aTakke BcCaydasiX  YCTaHOBJIEHHBIX
Koncruryuueit, - nepen Maxuaucom [Tapnamenta u [Tapnamentom. KommereHuws, MMOpSAIOK
OpraHu3auuu W aeatenpHOCTH [lpaBHTenbcTBa ONMpENENAIOTCS KOHCTHTYIIHOHHBIM  3aKOHOM,
sanucaHo B4 c¢1.64 Konctutyuuu. IlpaBUTenbcTBO HCMONHSIET 3aKOHBI, I[IPUHATHIE
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[TapnamMeHTOM C Liebl0 TTPOBENEHHMS B KM3Hb MOJMMTHKHM rocyaapcTBa. McmonHuTenbHas BIAacTh
TaKkKe (QYHKLHOHUPYET B YCIOBHAX MPABOMEPHOIO OrpaHHUYCHHs JESATE/LHOCTH, BXOJISAIIUX B ee
CHCTEMY TOCY/IapPCTBEHHBIX OPraHOB YIpaBIECHUS W JOMKHOCTHBIX JMl. K npumepy, Ilpe3uaeHt
BIIpaBe MO COOCTBEHHOW HMHUUMATHBE TMPHHATH pELIEHUe O NPEKpalleHHH TMOJHOMOYHIMA
[IpaBuTenscTBa M OCBOOOAUTH OT JO/KHOCTH JiroOoro ero uineHa. Maxunuc [lapnamenTta wim
[lapraMeHT MOTYT BbIpa3WTh BOTYM HenoBepus [IpaBurenbcTBy. Pan orpanuuenuii mo ciyxbe
BO3J1araeTcs Ha 4ieHoB [IpaBuTenbCTBA H IOJDKHOCTHBIX JIMIL FOCYapCTBEHHBIX OPraHoB.

CynedHas B1acTh - NpUMeHseT 3aKOHbI /U BOCCTAHOBJIEHHS HAPYIICHHBIX KOHCTHTYLIHOH-
HBIX M MHBIX TIpaB JIMYHOCTH, B TOM YHCIE€ OT HE3aKOHHBIX NEHCTBHH M PELICHHA OpPraHoB
¥ IOJUKHOCTHBIX JIMIl TOCYIapCTBEHHOH BiacTH W ynpasieHus. CyneOHas cucTema B JIHLE
Bepxosuoro Cyna, MECTHBIX M APYTHMX CYAOB, ycTaHaBiauBaeTcs KOHCTUTYIIMEH M KOHCTHTYLIMOH-
HBIM 3aKOHOM, - ycTaHaBiuBaeT 1.4 c1.75 KoHetutynuu. KoHCTHTYLMS He JlonycKaeT yupeKaeHue
CrELMAIBHBIX W Ype3BbIYaWHBIX CYI0B MO KaKMM-IH00 Ha3BaHHEM.

Otcroa 3aKOHHOCTb, OOOCHOBAHHOCTb M CIIPABEJJMBOCTb CyAeOHBIX peLIeHHH HANPSIMYIO
YBS3BIBAETCS C KOHCTHTYUMOHHBIMH IIPUHIIMIIAMH 1IPABOCY/IUs,, KOTOpble SMBJIAIOTCA OOITMMH
M €IHHBIMH 78 BCEX CYJIOB M Cy/el pecnyO/IMKM, HE3aBUCMMOCTh KOTOPBIX 3amnuinaercs KoHcTur-
yUHeH M 3aKOHaMH, CIKECTKOH pErIaMEHTHPOBAHHOCTBIO CyAeOHBIX npouenyp B cyneOHbIX
CTaUsX, C OCODBLIM [OPSIKOM OTMEHBI HJIH H3MEHEHHUS CyIeOHBIX aKTOB B IIOPAIKE PEBH3UH
BBILIECTOSLIMM CYJdaMH, CO CNIeLMalIbHOM MpoLeaypoil HasHaueHHs WM M30paHHs Ha cyledckue
JIOJDKHOCTH, NIPEKPALIEHHs WM IPUOCTAHOBIICHHUS X TOJTHOMOYMH, a TAK)Ke ¢ OrPaHHYECHUSIMH 110
JOJKHOCTH CYIIbH.

Takum oOpa3oM, KpaTKHiMl AaHanM3 KIKOYEBBIX HOPMATHBHBIX NpPUHIUNOB PecnyOnuku
Ka3zaxcraH, Kak mpaBOBOrO rocyJaapcTBa, MOKa3ajl MX OPraHMYecKyr CBfi3b, B3aUMHOE BIIMSHUE
W BO3JCHCTBHE, A TAK)Ke€ HEBO3MOXKHOCTb pa3/elIbHOTO CYIIECTBOBAHUA B pycie IeDHHHIIHH
HAILHOHAJIBHOM MPaBOBOM I'OCYIaPCTBEHHOCTH.

Ilonumanue PecnyOamkn Kasaxcran B KadecTBe nNpasBoBOro rocyjaapersa, 0Oyaer
HEeMOJHBIM, TAK KAK MPOLECC €ro yTBep:KIeHHsl, HAXOAUTCH B NPAMOI 3aBHCHMOCTH OT
cocTosiHHSA M 3¢ PeKTHBHOCTH NPABOTBOPYECTBA, NPABONPHMEHEHHS U NMPABOBOH KY/bTYPHbI
o0mecTBa U BCeX CYOBEKTOB NMpasa.

Mbi BOpaBe KOHCTATHPOBATL Haanyue B Kasaxcrane cucremHoro moaxoana
K COBEPIIEHCTBOBAHHI0 3aKOHOTBOPYECTBA, KaK WEHTPAJbHOr0 3BeHa BCero mpomecca
NpaBOTBOP4YeCTBA.

I'maBHBIM JOCTH)XKEHHEM B 3TOH 00J1aCTH COBEpILEHCTBOBAHHUSA NPABOBOH rocyJapCcTBEHHOCTH
SBJIAETCH YEeTKOe KOHCTHTYLHOHHOE OMpedesicHHE BceX CYyOBEKTOB, a TakKe OCHOBHBIX CTaauH
3aKOHOTBOPYECKOrO MpolLecca, a Takke MpHHATHE B 1998 roay H NpakTHYECKYHO pean3anuio
CMELHATBHOTO 3aKoHa Mo pa3paboTKe M NPEeACTaBIEHUIO, NPUHATHIO, PErHCTPALWH, BBEIECHHIO
B JICHCTBHE, M3MEHEHHIO, JIONOJHEHMIO, TPEKPalleHHIO WA [IPUOCTAHOBICHUIO JEHCTBUS,
onyOJIHKOBAaHMIO 3aKOHOJATENBHBIX M HHBIX HOPMATHBHBIX IIPABOBBIX AaKTOB, MX HAY4HOIi
3KCIEPTH3E, IPABOBOMY MOHMTOPHHIY, ODHIMAILHOMY TOJKOBAHHIO, CHCTEMATU3aLMH H YUETY.

B 310¥ yacTH, s OCTAHOBIIOCH TOJIBLKO Ha OHON mpolieMe 3aKOHOTBOpYECTBA, ODUIHATBHOM
TOJKOBAaHUM HOPMATHRHBIX MPABOBBIX aKTOB.

Kak u3BectHo, craths 45 3PK «0O HOpMAarTUBHBIX MPaBOBBIX aKTax» ONpe/esseT cyOnekra
odunmansHoro Tonkoanusa HopM Koncturyuuu B mne KorcrutyunonHoro CoBera 4 cyObeKTOB
O0(UIMANTBHOrO TOMKOBAHHUS HOPM I0JI3aKOHHBIX aKTOB B JIMIIE OPraHOB WJIM JIOJKHOCTHBIX ITHIL,
KOTOpbIe UX NpHHUIK (M3aa1u). KTo ke obuilnanbHO pa3bsiCHAET HOPMbI 3aKOHOB, JAHHBIH 3aKOH
HE YCTAHABIIMBAET, HO OH COJIEPKHUT HOPMBI, KOTOPHIC MPH COOTBETCTBYMOWEH HX oOpabotke,
MO3BOJIAT BO3JOKUTH 3TO OpeMs Ha 3aKOHO/aTes.

Yro s umelo BBUAY.

[Ipexze Bcero, caM KOMMEHTHPYEMbIH 3aKOH PEKOMEHIYET, HO He 00sA3bIBacT, pa3bACHATh
IeIH [PHHUMAEMOro HOPMATHBHOTO IPABOBOIO aKTa W OCHOBHBIE 3a/ay, KOTOpBIC MEpE] HHUM
CTOST BO BCTYIIMTENILHOM 4acTH, TO ecTh npeamOyse (1.6 cr.18). B 310 cBs3u, onpasaaHo, 4ToObI
KakIblii BHOBb MPHHUMAEMBbIH, NMpEkKIe BCEro, 3aKOH, B TOM YUCJIE 3aKOH, KOTOPBIM BHOCHATCS
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M3MEHEHHUS U JIONOJHCHHS, 0053aTeIbHO CONMPOBOKIANCH KPAaTKMM pa3bACHEHHEM MOTHBOB €ro
TIPUHATHA.

B. paHr o0s3aTeabHOCTH HEOOXOIMMO BO3BECTH TAKKE DPAa3bACHEHHWE CMBICIAa TEPMHUHOB
W OIIpE/IeIEHHH, UCHoab3yeMbIX B 3akoHe (1.7 cr.18). [lpu TakoM mnoaxone 3aKoHOJATeIbCTBO
MOCTENEHHO pacUIHPUT NEpPEYeHb «y3aKOHEHHOH», JErMTHUMHOH HOPHIMYECKOH TEPMHHOIOIHH,
KOTOPYIO 3areM MOXHO OOOCHOBAaHHO MCIOJIb30BaTh IIPH COCTABJIEHHMM COOTBETCTBYIOLIMX
IOPUIMYECKUX CIPABOYHUKOB Ul HMIMPOKOrO Kpyra Moib3oBareieif. ITO MO3BOJIMT 0OECeqUTh
TpeGoBaHus HOPMBI 1.3 ¢T.19 KOMMEHTHPYEMOrO 3aKOHa O COONIIOIEHUH B TEKCTE HOPMATHBHOTO
MPaBOBOI0 aKTa FOPHIMYECKOH TEPMHHOJIOTHH.

B memom Hamo cTpeMuThecs K TOMy, uTOOBI 00€CneYMTh KPaTKMMH KOMMEHTApHsiMH
3aKOHO/aTelId BCe HOPMBI H3/1aBaEMOI0 3aKOHA Cpa3y MoC/Ie TEKCTa HOPMBL.

[Tpu TakoMm moaxozne, Mbl MPUOIM3UMCS K PELIEHHIO MPOOIeMbl OQHIHATBHOIO TOJKOBAHUA
3aKOHO/IaTEe/IbHBIX aKTOB, IEpeYeHb KOTOPBIX YCTAHOBJIEH 1.2 ¢T.] KOMMEHTHPYEMOTO 3aKOHA.

Kak H3BeCcTHO, aKTya/lbH2 B3aHMOCBSI3b Ka4eCTBAa NPABOTBOPYECTBA C 3aKOHHOCTHIO
NpaBONpHMeHeHHs, Kak oco0oii ¢opmoii peanmsauMu npasa B YCJIOBHSX NPABOBOM
rocyJiapcTBEHHOCTH.

C apyro# CcTOpOHBI, pe3yJbTaTbl TNPABOMPUMEHEHHs JIOKATCS B OCHOBY JlalbHEHLIETO
COBEPLIEHCTBOBAHUSA IPaBOTBOPYECTBA.

[TosToMy B COBpEMEHHBIX YCAOBHAX HEHW3MEPHMO BO3pacTalOT poOJIb M HasHauYeHWe
nocraHoBieHu# [lpaButenscTBa, HOpMaTHBHBIX moctaHoBneHuid Kouctutyumonnoro Cosera,
HOpPMaTUBHBIX nocTaHoBneHud BepxosHoro Cyna, [lpuxasoB ['enepansHoro [Ipokypopa mno
BOIIPOCAM IIPUMEHEHHUS HOPM M IoJI0keHu# neiicTryrouero npasa PK.

B sTOoM mpoluecce 0TBeHarOT MOTPeOHOCTAM TEOPUH M MPAKTHKM IIPABOBOTO ToOCyJapcTBa
COBEPIIEHCTBOBAHUE MPOLEAYP IPAaBOBOIO MOHUTOPHMHIA W Hay4YHOM OSKCIEPTH3bl HOPMATHBHBIX
IPaBOBBIX AKTOB, KOTOPbIE CIIOKHUIIUCH H 3asBHIIH O cebe.

BMmecte ¢ TeM, Ha COCTOSSHMH MPaBOIPUMEHEHHUS CYLIECTBEHHO OTPaKarOTCH NEPHOIAMYECKHE
peopraHu3allid pasIM4yHbIX CEKTOPOB IIPaBOBOW TI'OCYJapCTBEHHOCTH, €ro aJMMHUCTPATHBHOM
u cy1eOHOM cucTeM, 4To TpedyeT 0oblIeH MPOAYMaHHOCTH OOBEKTHBHBIX Pe(OPM «Ha XOIY».

Hakonen, apxHBakHbIM Hanpas/ieHHEM COBepPHIEHCTBOBAHMSA HAell NpaBoBOil
rocy/1apcTBeHHOCTH ObLIa M ocTaeTcs NPaBoBas KyJbTYpa o0mecTBa M rocyJapcrsa, KOTopas
ABJISIETCSA NEPBOOCHOBOM M CHHTE30M NpPaBOBOH 00pa30BaHHOCTH JIMUHOCTH, COCTOSHUS pPa3BUTHA
npaBa, 3aKOHO/ATeIhCTBA, [PaBOTBOPYECTBA, IPABONPUMEHEHHS.

Ha Moii B3rnsa, UMEHHO MO JaHHOMY BOIPOCY Haszpenaa ocTpas HeoOXOIMMOCTb B MPUHATHH
OTAEIBHOIO HOPMAaTHBHO-TIPAaBOBOTO  aKTa, B KOTOPOM CledyeT 3aKpermuTh  HACOJIOTHIO
(MexaHM3MBl) COBEPIIEHCTBOBAHMS CTPYKTYPhl NPABOBOH KyJbTYpbl OOLIECTBA M rocyaapcTsa,
aTaKKe JIMYHOCTH  HA MPOTSHKEHUHM  BCETrO  NpoLiecca HOPMATHBHOIO  PEryJIMpOBaHHA
KU3HeAeATeIbHOCTH ofmecTBa M rocyaapcrea. OQ4eBMIHO TakiKe, YTO Takas HAeoJIornyeckas
OCHACTKA CYIIECTBEHHO OTPa3HTCA HA YJIYYIICHUH KayecTBa IPABOTBOPYECTBA U MIPABONPHUMEHEHHS
B YCJIOBHSIX COBPEMEHHOM ITPaBOBOM 1'0CY1apCTBEHHOCTH.
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