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B Homepe obcyxgaloTca npo6nembl;

* Understanding Russian Legal Realism in the Modern Science;
* International Law and military force of the States;

* Mopanb 1 npupoja npasa;

e KasakcTtaH PecnybnukacbiHaarbl

KoFampablk 6ackapy Kypanaapsbl;

e Ownbka B foroBope BO hpaHLy3CKOM NpaB.e;

* [lpaBo KaKk NnaHUpoBaHue.

PeueHnsuna Ha kHury Ckotta k. Lanupo «3akoHHOCTbY.



Magsut Narikbayev University. «KYKbIK XXGHE MEMJIEKET» Fbl/IbIMU-AKTTAPATTBIK XYPHATIbI,
1997 x. BEP! LLIbIFAPBUTAZIbI, LLIBIFY XXUINITT — XbITbIHA 4 CAH.

XATTbIKAPATIBIK PEIAKLMATbIK KEHECE

1.Copcembaes M.A. (Tepara)—3.F.4., J1.H. [ymunes at. Eypasua ynTTbIk yHUBEPCUTETI Xanblkapanblk kykblk kade ApackiHbiH npodeccopbl (AcTaHa k. );

2.96aipoB H.M.—3.F.a., npocheccop, KasakctaH Pecny6nukacs OpTanbik caiinay komuceuachiHbH Teparachl (AcTaHak.);

3. 86ipaibiM b.X. —3.F.41., npodpeccop, «ActaHa MeauumHa YrusepeuteTin AK [upextopnap KeHeciHin Teparachl, KasakcTaH Pecny6nukackl ¥ATTbIK FbinbiM Akaiemua-
CbIHbIH KOppecnoHAeHT-MyLLIec (AcTaHa k. );

4. ABakbAH C.A.—3.F.41., npocheccop, M.B. JlomoHocoB aT. MIMY KoHCTUTYUMATBIK X8HEe MyHULMNanablk Kykblk kadeapackiHbii MeHrepyuwici (Mackey k., PO);

5. Acaros X K. —3.r.k., Kasakctan Pecny6nukackl MapnamenTi CenaTbl TeparachiHbii OpbiHGacaps! (ActaHa k. );

6. Axnanos A.H. —3.F.1., npocbeccop, J1.H. Tymunes at. Eypasua ynTTbIK YHUBEPCHTETIHIH KbIMBICTBIK-KYKbIKTbIK NaHAEP kacheApackiHbif npodeccops! (AcTaHa k. );

7. Benbix B.C. — 3.F.51., npocheccop, EypasuAnelk canbicTbipMansl XaHe xanbikapanblk KaCinkepnik kykbik FbinbiMu-3epTTey OpTanbiFbiHbiH AupexTopsl, B.O0. Akosnes
aTbiHAarbl Opan MEMEKETTIK 3aH YHUBEPCUTETI KaCinkepiik Kykblk kadeApackiHbiH MerrepyLuici (Ekateputbypr k., PO);

8. bopyatwsumm W.LL. —3.F. 4., npocheccop, KasakcTar Pecny6nukack NpesnaeHTiHiH xaHbiHAarb! KeLuipim kacay Macenenepi XeHiHAeri KOMUCCUAHbIH MyLLec (AcTaHak.);

9. layn6aes A.K. —3.f k., KasakcTaH Pecnybnukackl KoHeTUTyUMANbIK KeHeciHiH ake-MyLueci, KasakcTaH Pecny6nnkackiHbiH 3ke-bac npokypops! (AcTaHak.);

10. daynexos M.M. —PhD, «Hapxo3 YHusepcuteTi» KAK MpesnaenTi, backapma Teparachl (AnMatsi.)

11. llynat6exos H.0. — 3.F.4., npocpeccop, E.A. beketos at. KaparaHbl yHMBEpCcUTETIHIH pekTopbl, KasakctaH Pecnybnukackl ¥ATTbik FbinbiM AkaeMuACkIHbIH KOppec-
NoHAEHT-MyLLeci (KapaFaHpi K. );

12. 3uembnmnukwii, baptow —PhD, BpoLwnas akoHomuKanbik yHuepeuTeTi (Bpounas k., MonbLua);

13. Koanoscku, Aptyp — fokTop Xabunb, npodheccop, Bpounas yHusepeuteTi (Bpounas k., MonbLua);

14. Manbko A.B.—3.F.zi., npocpeccop, Pecert Me gepaumAckibiH eHOEK CiHipreH Foinbim kaiipaTkepi (CapaTos k., PO);

15. MenkesuK, bbApH—3.F.11., KyKkblk npocheccopsl (tenure), SlaBank YHusepcuTeTi npodheccops! (KBebek k., Kanaga);

16. Mopo3 C.M.—3.F.a., npocpeccop, Kacnuii YHuepeuteTi «d aineT» Xorapb! kykplk MEKTEBIHIH AekaHbl (AnmaTbi K. );

17. Hypmaram6eToB A.M. —3.F.a., J1.H. Tymunes at. Eypaaua ynTTbIk yHUBEPCUTETi KOHCTUTYLIMANBIK XBHE a3aMaTTbIK KyKbIK kadye ApachiHbiH npodeccopbl (AcTaHak. );

18. MonkuH W.B. —3.F. ., Peceit @eaepaumacs [peanaeHTi xaHbiHAaFbl Pecei xanblk LapyaLlblbiFbl XaHe MEMAEKETTIK KbI3MET akaZJeMUACH!, MEMNEKETTiK XaHe MyHULu-
nangplk 6ackapy kade gpacbiHbiH npocheccopsl (Mackey ., PO);

19. Poros U.W.3.F.z., npodpeccop, KasakcraH Pecny6nmkac MpesnaeHTiHiH xaHbIHAarbl AnaM KyKbIKTapbl XBHIHIEr i KOMUCCHAHBIH Teparac, KasakcTak Pecny6imkace!-
rAaH Kym;n; apKbiNbl iemMokpaTua ywid Eyponanblk KomucenarbH (BeHeuna kommucenAckl) Mywweci, KasakcTa Pecny6nukacs! KoHcTutyumnanelk KeHeciHin akc-Teparach

CcTaHaKk.);

20. Poceuckan E.P. — 3.F.41., npocheccop, CoT capantamanapbl MHCTUTYThIHbIH AnpekTopsl, 0.E. KytadmH at. Mackey MeMnekeTTik 3aH yHMBEPCUTETI COT capanTamanapbl
Ka(be,qpacqulH meHrepyLici (Mackey k., P@);

21. Canpos A.X. — 3.4, npocpeccop, B36ekctan Pecny6nmkack AflaM KyKbIKTapbl XEHIHAErT YNTTbIK OPTanbIKThiH AupexTopsl, B36exctan Onuit Maxamci 3aH weirapy
nanatacblHblH ([TapnameHTiHiH) [leMokpaTUAnbIK UHCTUTYTTap, MEMIEKETTIK EMEC YiibIMAAP XaHe a3amaTTap/blH 83iH-83i 6ackapy opraHapbl KOMUTETIHIH TepaFachl,
B36ekcTaH Pecny6nukacsl YNTTbiK FbinbiM AkaieMUACHIHBIH akagemuri (TalkeHT K., B36ekcTaH);

ZZECTUMHUB] A.b. — bonrapuanbiH KoHCTUTYUMANBIK COTbIHBIH CyAbACI, KYKbIK AOKTOPbI, Bynne KnumeHT Oxpuackuit aT. Codma yHMBepeuTeTiHIH npodeccopsl (CochuA K.,

onrapua);

23. TorxaHoB E.J1.—caAcatF. ., 3.F.k., AkTe6e 06MIbICbIHbIH 3KC-aKiMi, KasakcTaH Pecny6nnkacs NMpembep-MuHUCTpiHiH 3kc-0pbiHGacapbl (AkTebe K.);

24 lWakupos A.0. —3.F k., KasakctaH Pecniy6nmkackl [apnamenTi CeHaTbiHbiH 3kc-aenyTaTsl (AcTaHak.);

25. WantanaH.K.—3..4., Ykpanta Xorapbl 6iniM akaieMuACkIHbIH akagemuri, YkpauHa KoHCTUTYLMANbIK COTbIHbIH 3KC- Teparackl (Kues k., YkpaunHa).

PEQAKUNATBIK AIKA MYLUENEPI:

1. [uankun AB. (6ac peaakTop) — coun .4, 3.F.k., Magsut Narikbayev University XXapua kykbik AenaptamenTiiy Associate professor (Actaxa k.);

2. A6pacynosa 9. - 3. k., Magsut Narikbayev University XXexe kykbik AenapTamenTiiy Teaching professor (AcTaHa k. );

3. Ay6akmposa W1.Y. - 3.F. 1., Magsut Narikbayev University XXapua kykbik AenaptamenTinin Assistant professor (Actama .);

4. Axmaay M.A. —PhD, Magsut Narikbayev University FbinibiMu KbI3MET XaHe 3epTTeynep xeHiHaeri Buue-lposocTsl, Assistant professor (Actaa k.);

5. bexTnoaesa 0.C. —PhD, Magsut Narikbayev University Kykeik orapb! MexTe6iHiH AvpexTops! (gexasl) (Actaak.);

6. (l;:_\weﬁaesa)Aa —3.F K., foueHT, KP Xoraprbl CoTbHbIH XaHbiHAaFbl CoT Tepeniri akaaemuAckl KbinMbICTbIK-KYKbIKTBIK NSHAEP FblbiMUA-GiniM 6epy OpTanbIFbIHbIH AMPEKTOPbI
cTaHa K.

7.BosHak 0.A. —3.F.k., Magsut Narikbayev University KbinMbICTbIk cOT Tepeniri aenapTameHTitiH Teaching professor (AcTaHa k.);

8. [xeke6aes 4.Y. —3.F.k., )Kexe coT 0pbiHAayLUbINAPbIHBIH pecnyGnmkanbik nanatach! xaHbiHaars! Oky OpTanbiFb AMPEKTOPbIHBIH OpbiHGacapbl (AcTaHa k. );

9. EcremipoB M.A. —PhD, CyneiimaH [lemvpenb YHUBEpCHTETIHIH KaybIMAaCcTbIpbitFaH npodeccopb! (AnMaTbI K.);

10. Ewnwnazos H.C. — PhD, Maqsut Narikbayev University Xanbikapanbik Kykblk ienapTamenTitin Assistant professor (Actana k.);

11. Xymarynos M.W. -3z, npocpeccop, KasakcTaH Pecny6nukacsi XKorapbl Cot KeHeciHin myLueci (ActaHa k. );

12. Xycino A.J. - 3.f.51., Magsut Narikbayev University XXapua kykblk senapTamenTiHin Teaching professor (Actaxa k.);

13. Unpoiwesa C.K. —Magsut Narikbayev University XXeke kykblk AenapTamenTiHin Professor Emeritus (AcTara k. );

14'.A|<anmu.reﬁ)sa KT —3.£.k, Magsut Narikbayev University )Xapua kykblk aenaptamenTitiy Professor Emeritus, 3aHrepnepai 6aranay xeHe ceptudmkaTTay 61opochiHbH 6aciubICh!
CTaHa K.

1 5 Kaynbipos TE. —3.F.z1., Magsut Narikbayev University XXexe kykeIk qenaptamenTiniy Teaching professor (Actana k.);
6. Kum K B.—3.r k., Magsut Narikbayev University KbinMbICTbIk cOT Tepeniri senapTamenTiik Professor Emeritus (AcTara k. J;

17 KUFaMOB M.LL. - 3.z, npocheccop, Magsut Narikbayev University KbinMbICTbIK COT TBpEAiri XaHe FbiflbiMM capanTaMa canachlHAarbl FbibIMy xo0anapblH XeTexLuici (Actaxa

18 Tlososan 0.B. — PhD, Maqsut Narikbayev University Xanbikapanbik Kykblk AenapTamenTiHiy Teaching professor, Kykbik XoFapbl MeKTe6i JMpeKTopbiHbIH (1ekaHbl-HbIH) FolbiM,
XXOFapbl 0Ky OPHbIHAH KEHiHri 6iniM XaHe Aamy XeHiHAeri opbiHGacaps (AcTaHak.);

19. ManuHosckuii B.A. —3.F.4., "Hapxo3 YausepcuteTi" KAK npocheccops (Anmatbi K );

20. Menbhuk PC. — 3.4, Assaciate professor, Magsut narikbayev University akimLuinik xaHe Hemic KyKblFb! FblbiMin MexTeGiHiH AvpexTops! (AcTaHa K.);

21. Hapik6aes TM. — Magsut Narikbayev University backapma Teparacb (AcTaHa k. );

22. Horaii6ait 3.M. — kykplk fokTopbl, kerectwi, White & Case Kazakhstan (ActaHa k.);

23. Hypraes PT.— 3.F.41., Magsut Narikbayev University KbinMbIcTbIk coT Tepeniri AenapTameHTiHiH Professor Emeritus (ActaHa k.);

24. Opas6aesa 8.A. — 3.F.k., Magsut Narikbayev University XXapus kykblk aenaptamenTiHi Teaching professor (AcTaHak.);

25.Mex C.I.—3.F.k.,, Magsut Narikbayev University MposocTsi (Pexopsi) (AcTaHa K J;

26. Moponpuropa PA. —3.F.41., npodheccop, KasakcTat PecnyGnmkack! KoHeTuTyumAnbik CoTbiHbIH CyAbACH (AcTaHa K.);

27. Casnur C.B. —kykbik aoktops!, KMMB3M YrusepeuTeTiHiH Kykblk MekTe6i kaybiMaaCTbIpbINFaH AekaHbl, kaybIMaacTbipbiiFaH npodheccop (AnMatbl k. );

28. CeiireHos K K, —3.. 7., npocheccop, KasakcTaH Pecny6imkachiHbig bac npokypaTypach! kaHblHgarb! Kykbik KopFay opraHapbl akaAeMUACkIHbIK GipiHLLIi npopexTopb! (AcTaHa K.);

29. Temip6ekos X.P —PhD, Magsut Narikbayev University XXapua kykbik senapTamenTitin Teaching professor (ActaHak.);

30. Tnenuxa LL.B. - 3.F.z1., npocheccop, J1.H. [ymunes aT. Eypasua ynTTbik yHUBEPCUTETI Xanblkapanblk Kykblk kadeapackIHbiH MeHrepyLuici (ActaHa K.);

31. Ynapues C.0.—3.F.4., npodeccop, Kasakctar Pecny6nukace! KoHeTUTyLmAnbiK CoTbiHbIH CyabAcH (AcTaHa K.);

32. XacexoB M.X. —PhD, Magsut Narikbayev University XXexe kykblk AenapramenTiHiy Assistant professor (ActaHa k.);

33. Wanak Y.LLI. —3.r.4., npocheccop, KasakcTaH Pecry6nukacs! NapnamenTi Maxiniciiy aenyTatel (ActaHa k. ).
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Magsut Narikbayev University. HAYYHO-UH®OPMALIOHHbIi XYPHAN «PABO A TOCY/IAPCTBO,
W3[AETCAC 1997 r.,NEPUOANYHOCTb—4 HOMEPABIOJ.

MEXZLYHAPOHbIi PEAAKLMOHHbIVE COBET:

1. Capcembaes M.A. (npefceatens) — A.10.H., npodeccop kadhe Apsl Mex ayHapoAHOro npaBa EBpasuiickoro HaumoHanbHoro yHusepeuteTa um. J1.H. Tymunesa (r. AcTaHa);

2. A6ampos H.M. — a.10.H., npocheccop, INpeaceaatens LigHTpanbHoi usbupatensHoi komuceum Pecry6nuii KasaxctaH (i ActaHa);

3. Abapanmos b.X. — a.t0.H., npocpeccop, MNpeacenatens Coseta avpextopos AQ «MeauumHekuil YHusepeuTeT AcTaHa, YneH-koppecnon/eHT HauvoHanbHoit Akasemin Hayk
Pecny6nvku KasaxcraH (r. AcTana);

4. ABakbAH C.A. — 1.10.H., npocheccop, 3aBeAytoLLui kadpepoii KOHCTUTYLMOHHOT O U MyHuLMnansHoro npasa MY um. M.B. Jlomorocosa (1. Mocksa, PO);

5. AcaHoB XX K. —k.to.H., 3amecTutens MNpeacegatena Ceqarta Mapnamenta Pecny6nuky KasaxcaH (. ActaHa);

6. AxnaHoB A.H. — A.10.H., npodbeccop kadhe Apbl yronoBHO-NPaBOBbIX AUCLMMNMH EBpasuiickoro HaumoHanbHoro yHueepeuteTa um. J1.H. Tymunesa (r. ActaHa);

7. benbix B.C.— a.t0.H., npocheccop, hEBpa3miickora HayyHo-1CCNEeA0BATENLCKOMO LIEHTPa CPABHUTENBHOMO M MEXIyHaPOAHOr0 NpeANpUHUMATENLCKOr O NPaBa, 3aB. kadhe Apoit
npeAnpUHAMATENLCKOr0 NpaBa Ypasnbckoro rocy4apcTBEHHOMO OpUANIEcKoro yHuBepeuteta uMenn B.O. Akosnea (r. Exateputbypr, PO);

8. bopyatusumm W.LLI. — f1.t0.H., npocheccop, 4neH Komuceun no Bonpocam nomunosatua npu Mpesuaente Pecny6nuku KasaxcTaH (. Actana);

9. [layn6aes A.K. — k.10.H., 3kc-uneH KoHcTUTyLMORHoro coBeTa Pecny6inky KasaxcTa, akc-leHepanbHblid npokypop Pecny6nuku KasaxcTaH (. Actana);

10. Jaynexo M.M. —PhD, MpeaugenT, MNpeaceaatens npasnesna HAQ «YuusepeuteT Hapxos» (1. AnmaTbi);

11. [lynat6exos H.0. — A.t0.H., npocheccop, Pektop KaparatamHckoro yHusepeuTeTa um. E.A. bykeToBa, uneH-koppecnoHaeHT HauoHansHoi Akagemun Hayk Pecny6nmku Ka-
3axctaH (. KaparaHga);

12. 3uembnuuikuii, bapToL —PhD, SkoHomuyeckuit yHuBepeuTeT B0 Bpounase (. Bpounas, MosbLua);

13. Koanoscku, Aptyp — AokTop xabunb, npodpeccop, Bpounasckuit YrusepeuTet (r. Bpounas, Monblua);

14. Manbko A.B.— f1.10.H., npocheccop, 3acnyxeHHbIi eATenb Hayku Poceuiickoii Meaepaumm (. Capatos, PO);

15. Menkesuk, bbApH — A.10.H., npocheccop (tenure) npaBa, npocheccop YxusepcuteTa Jlaana (r. Ke6ek, KaHana);

16. Mopos3 C.M.— a.to.H., npocheccop, AekaH BoicLueii wkonsi npasa «daineT» Kacnuickoro YHusepcuteTa (1. Anmarsi);

17. HypmarambeTos A.M. — a.10.H., npocheccop kache ipbl KOHCTUTYLIMOHHOMO U rpax/jaHekoro npasa EBpasuiickoro HalMoHansHoro yHueepeuTeTa M. J1.H. [ymunesa (1. AcTaHa);

18. MoHkwH U.B. — f.10.H., npocbeccop kadepbl rocyAapCTBEHHOTO M MyHMLMNANLHOMO ypaBneHna Poccuiickoii akaemun HapoAHOr0 X03ACTBA 1 rocyapCTBEHHOM CyXObI
npv Mpeaugente PO (r. Mocksa, PO);

19.Poros W.W. — p.t0.H., npocheccop, Mpeaceaatens Komuceum no npasam Yenoseka npu Mpeaugente Pecny6nnku KasaxctaH, uneH EBponeickoit KoMuceum 3a iEMOKpaTuio
yepes3 npaBo (BeHeuyaHckan komucena) o Pecny6nnky KasaxcTa, akc-Mpeaceaatens KoHctutyumontHoro Coseta Pecny6nuky KasaxcTa (1. Actana);

20. Poccutekan E.P — p.to.H., npocbeccop, avpektop MHeTUTYTa cyaebHbIX 3KenepTua, 3aBedyiolliaa kadepoit cyfebHbIx akenepTua MOCKOBCKOro rocyJapcTBEHHOMO topu-
nmieckoro yusepcuteTa uM. O.E. Kyradpuna (MHOA) (r. Mockea, PO);

21. Canpos A.X. — A.10.H., npocpeccop, AvpexTop HaumoHansHoro uenTpa Pecry6nvki Y3bekuctan no npasaM YesnoBeka, Npejceaarens Komuteta no AemokpaTuyeckuM MHCTH-
TyTam, HerocyAapcTBeHHbIM OpraHu3auMAM U OpraHam CamoynpaBieHuA rpaxziaH 3akoHogaTenbHoi nanatsl Onuii Maxnuca (MapnameHTa) YabekucTata, akafemuk
HaumonanbHoi Akaaemum Hayk Pecny6nnku Ya6ekucTa (1. TawwkenT, Y36exuctaH);

22. Crounos fl.b. — cyaba KonetutyumonHoro Cysja bonrapww, fokTop npasa, npodeccop Coduiickoro yHusepeuteTa um. Ceatoro Knumenta Oxpuackoro (1. Cocoua, bonrapua);

23. TyrxaHo EJ1.— 4.MonuT H., K.10.H., 3Kc-akuM AKTIOGHHCKO 06nacTu, akc-3amecTuTens Npembep-MurucTpa Pecny6nnkm KasaxcraHa (r. Aktobe);

24. Waknpos A.O. —K.10.H., akc -genyTat CeHata MapnamenTa Pecny6nukv KasaxcraH (r. Actaa);

25. lWantana H.K. — A.to.H., npodheccop, akafemnk AkaZemuu BbicLLero 06pa3oBanma YkpanHbl, akc-lpedcefatens KoHeTutyumorHoro Cysa YkpauHs! (. Kues, YkpauHa).

PEJAKLIOHHAA KOJUETA:

1. Ouamku A B. (raBHbif pesjakTop) — A.Qun.H., K.t0.H., Associate professor [enapramenta ny6nvyHoro npasa Magsut Narikbayev University (. Actana);

2. A6ppacynosa 3. — K 1o.H., Teaching professor [lenapramenTa yacTHoro npasa Magsut Narikbayev University (. Actana);

3. Aybakvposa W1.Y.— o H., Assistant professor [lenaptamenta ny6nuiHoro npasa Magsut Narikbayev University (. Actanal;

4. Axmagn M.A. —PhD, Assistant professor, Buuie-lTpoBocT no Hay4Ho# feATensHocTY v uccneoBauam Magsut Narikbayev University (. Actana);

5. bextnoaesa 0.C. — PhD, avpextop (aexaH) Boiciued Lwikons! npasa Magsut Narikbayev University (r. Actana);

6. bvieGaesa A.A. — K.10.H., JOLIEHT, fmpexTop Hay4Ho-06pa3oBaTenbHOro LEHTPa YrosioBHO-MPaBOBbIX AvcLinvH Akazemuv npasocywma npv BepxosHom Cyzae PK (- Actana);

7. Bostsk 0.A. — k.10.H., Teaching professor [lenaptamerTa yronosHoro npasocyma Magsut Narikbayev University (. Actana);

8. [Pxexe6aes .Y, —K.10.H., 3amecTuTeNb AvpekTopa Yue6Horo ugHTpa npu Pecny6nukaHckoi nanaTe YacTHbIX cye6HbIX ucrionHuTened (. AcTaal;

9. Ecremmpos M.A. — PhD, accounmpoBanHbiii npocheccop YrusepeuteTa Cyneiimata Llemupend (. Anvatsi);

10 Ewnmasos H.C. — PhD, Assistant professor [lenaptamenTta Mex ayHapoaHoro npasa Magsut Narikbayev University (. ActaHa);

11. Xymarynos M. — a.1o.H., npodbeccap, uneH Boiciuero Cyae6Horo Coseta Pecny6mky KasaxcTaH (T Actana);

12. Xycynos A.[]. — aito.H., Teaching professor [lenaprametita ny6mudHoro npasa Magsut Narikbayev University (. AcTaHa);

13. Vinpbiwesa C.K. — a1 H., Professor Emeritus [lenaptamena yactHoro npasa Magsut Narikbayev University (. ActaHa);

14. Kamvwwesa X.I — K to.H., Professor Emeritus [lenaptameHTa ny6nnyHoro npasa, pykoBoAuTeNb bropo no oLgHke 1 ceptudinkaym opucto Magsut Narikbayev University (. Actanal;

15. Kayaplpos TE. — g to.H., Teaching professor [lenapramenTa yacTHoro npasa Magsut Narikbayev University (i Actana);

16. Kum K.B.— Kk to.H., Professor Emeritus [lenapramenTta Yronosroro npasocyama Magsut Narikbayev University (. AcTana);

17(. KAOI'aMOB) M.M. — a.10.H., npocheccop, pyKoBOAMTENb Hay4HO-MCCIEA0BATENLCKIX MPOEKTOB N0 BOMPOCaM YroyoBHOMO NPaBocy auA 1 HayuHoit akeneptiabl Magsut Narikbayev University
. AcTaHal;

18. Jlososaa 0.B. — PhD, Teaching professor [lenaptameHTa MexyHapoAHoro npasa, 3aMecTUTeNb MPEeKTopa (fekaHa) No Hayke, NocneBy30BCkoMy 06yHeHHt0 1 pasBuTUio Bbictuel
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This paper is devoted to modern researches on the Russian realistic jurisprudence. The rele-
vance of the topic of this paper is determined by growing interest in legal realistic movements in
general and Russian legal realism in particular. Current approaches to the analysis, reconstruction
and criticism of legal realism are being developed by leading scholars that indicates the impor-
tance of the realistic paradigm in law. The approaches to understanding Russian legal realism
considered in the paper especially in the context of classic American and Scandinavian realistic
movements allow analyzing the trends in the further development of the theory and practice of
legal realism in Russia. The subject of the study is the approaches of modern scholars to the phe-
nomenon of Russian legal realism. The purpose of the work is to clarify the reasonableness of the
identification of the Russian realistic movement in law. The novelty of the topic consists of the
analysis of works that have appeared in the last decade on the subject of Russian legal realism
including a comparison of the principal opinions available in science about the representatives
of this movement and the prospects for its recognition as a “classic” realistic movement along
with American and Scandinavian legal realism. Descriptive, formal logical and comparative legal
methods were used as the key research methods including the analysis of the works of the authors
of the English-language collective monograph “Russian Legal Realism” (2018, Springer) and
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the comparison of American, Scandinavian and Russian realistic movements in jurisprudence.
The main conclusions of the paper are the necessity for further research of Russian legal thought
of the late 19th—early 20th centuries and its development in the 20th—21st centuries in order to
distinguish more clearly the Russian version of legal realism among diverse psychological and
sociological theories as well as to compare presumably realistic ideas in Russia with the already
acknowledged classic movements of legal realism in the USA and Scandinavia. The significance
of such a comparative analysis for justification the existence of a specific Russian movement of
legal realism is emphasized. Despite many methodological difficulties an understanding of Rus-
sian legal realism is provided that distinguishes the works of its predecessors at the end of the
19th century and supporters (theorists and practitioners) in the 20th century: the proposed under-
standing also actualizes their significant influence on Russian legal realities in the 21st century.

Keywords: Russian legal realism, realistic jurisprudence, philosophy of law, sociology of law,
psychological theory of law, L. PetraZycki, modern Russian jurisprudence.

Introduction

“Realistic jurisprudence”, or “legal realism”, is currently an established concept of the theory
and philosophy of law. It emphasizes the importance of law enforcement procedures, the psycho-
logical perception of the factuality of law and the denial of excessive metaphysics that contradicts
the empirical observations of the researcher. Legal realists believe that law is not only a logical
and restricted system of rules (“paper rules”), but is a complex phenomenon consisting of prevail-
ing ideas about the essence and functions of law, texts about legal norms, as well as a combination
of acts of human behavior (“real rules”)'.

The term “legal realism” initially arose during the scientific polemics of the 1930s* in the
United States and was used to refer to the American legal movement of the mid-20th century,
which united various scholars led by such thinkers as Karl Llewellyn, Jerome Frank, Walter
Cook, Herman Oliphant, Underhill Moore, Felix Cohen, etc. They condemned the formalism,
abstract nature and conservatism of traditional jurisprudence (natural law theories and legal pos-
itivism of the legist model).

The worldwide popularity of the American realistic movement in the middle of the 20th cen-
tury resulted in the fact that Swedish and other Scandinavian proponents of Axel Hagerstrom’s
philosophy of law began to be designated as “Scandinavian legal realists”, uniting representa-
tives of the Swedish “Uppsala school of philosophy of law” — mainly A. Hagerstrom, Vilhelm
Lundstedt and Karl Olivecrona — with Alf Ross and others®. The four thinkers are recognized as
the most outstanding representatives of the Scandinavian realistic movement in jurisprudence: it
considered that law should be based on actual experience, traditional legal concepts consist of
metaphysical ideas devoid of practical meaning* and these “illusive” concepts should be elimi-
nated from jurisprudence.

Scandinavian variant of the realistic approach to law presumably found its designation due to
frequent use by its representatives in their philosophical and legal studies of “realistic” terms bor-
rowed from various humanitarian and natural sciences, and the prominence of the “American le-

'See: Tonkov E.N., Tonkov D.E. Legal Realism / Pax Britannica Series. Saint-Petersburg, 2022.
P. 15-16.

2See: Hull N.E.H. Some Realism about the Llewellyn — Pound Exchange over Realism: the Newly
Uncovered Private Correspondence, 1927-1931 // Wisconsin Law Review. 1987. Ne 6. P. 921-969; Hull
N.E.H. Reconstructing the Origins of Realistic Jurisprudence: A Prequel to the Llewellyn — Pound Ex-
change over Legal Realism // Duke Law Review. 1989. Ne 5. P. 1302—-1334.

3See, e.g.: Strang J. Two Generations of Scandinavian Legal Realists / Retfeerd: Nordisk Juridisk
Tidsskrift. 2009. Bd. 32. Nr. 1/124. P. 62-82; Mindus P. A Real Mind: the Life and Work of Axel Héger-
strtom / Law and Philosophy Library. Vol. 87. Dordrecht, Heidelberg, London, N.Y., 2009. P. xvii.

*See, e.g.: Lundstedt A.V. Legal Thinking Revised: My Views on Law. Stockholm, 1956. P. 16—-17.

Mpago v rocyaapcTso, Ne 4 (101), 2023 7



OUJI0CO®UA NMPABA

gal realism” at a time when the works of Scandinavian scholars became available for research by
the world community?. Thus, certain common ideas of American and Scandinavian legal realism®
with a comparable period of their intellectual influence in the respective regions, predetermined
the name of the movement with a “realistic” approach to law in Scandinavia.

Subsequently the concept of “legal realism”, or “realistic jurisprudence” began to be used
to designate various movements in law, striving inter alia for greater empiricism, pragmatism,
sociologism and psychologism in understanding legal phenomena to reduce the implication of
abstraction and metaphysics in law, to explain the realities of judicial activity and emphasize the
important role of legal actors (in particular, judges and subjects of executive power), to interpre-
tative skepticism, as well as recognizing the mutual influence of law and a set of social and per-
sonal values. American and Scandinavian movements of legal realism, that arose between the two
World Wars, have become ideological inspirers of many realistic trends in world jurisprudence,
the most well-known of which are Italian (including Genoese and Bologna’s, or “normative legal
realism”), French, German, Continental (Psychological), New (New American and European)
Legal Realisms’. Attempts to reconstruct a realistic approach to law or to give an up-to-date anal-
ysis of realistic jurisprudence contain in the works of such scientists as Brian Bix, Hanoch Dagan,
Brian Leiter, Patricia Mindus, Torben Spaak, Johan Strang, Brian Tamanaha?, etc.

American and Scandinavian legal realism are usually recognized as two classic movements
of realistic jurisprudence. They are distinguished by undeniable innovation not only in content, but
also in the style of presentation of research, persistence in defending their positions, eagerness to
reform legal institutions. Chronologically classic American and Scandinavian legal realism had
the utmost influence in the Interwar period, that conceptually distinguishes the thinking of their
main representatives from the supporters of many subsequent “non-classical” movements of legal
realism. The origins of legal realism in Russia is notable in this regard: the phenomenon Russian
legal realism has been actively developing in modern science since the 2010s’ and claims to be a
classic version of legal realism of the 20th century with its further development in the 21st century.

Main Provisions
In modern Russian and world science it is widely believed that as the representatives of Rus-
sian legal realism should be considered supporters of the St. Petersburg School of Philosophy of

See: Hart H.L.A. Scandinavian Realism // The Cambridge Law Journal. 1959. Vol. 17. Ne 2. P. 233—
240.

%See, e.g.: Martin M. Legal Realism: American and Scandinavian. N.Y., 1997; Tonkov D.E. Pravovoj
realizm: amerikanskoe i skandinavskoe napravleniya [Legal realism: American and Scandinavian vari-
ants]. Moscow, 2021. (in Russ.).

’See the global context of the Russian realistic legal thought, e.g.: Tonkov D.E., Tonkov E.N. Legal Re-
alism, Russian // Encyclopedia of the Philosophy of Law and Social Philosophy / ed. by M. Sellers, S. Kirste.
2023. P. 2-3. URL: https://link.springer.com/referenceworkentry/10.1007/978-94-007-6730-0_1100-1
(03.12.2023).

8See, e.g.: Tonkov E.N., Tonkov D.E. Legal Realism. P. 384-406.

As a term it was introduced into world science in 2012 and is still successfully developing in various
national non-English and international English works. See more: Tonkov D.E., Tonkov E.N. Legal Real-
ism, Russian. P. 1; Tonkov E.N. Russian legal realism // Changing the Russian Law: legality and current
challenges (17-19 October 2012, conference program). University of Helsinki. Helsinki, 2012; etc. Issues
of Russian legal realism are more frequently becoming one of the topics of leading international scientific
forums. See, e.g.: Legal Realism in Russia / Special Workshop 51. The XXX World Congress of the Inter-
national Association for the Philosophy of Law and Social Philosophy (IVR). URL: https://www.ivr2022.
org/sw51/ (03.12.2023). See also, e.g.: Timoshina E.V., Lorini G., Zetaniec W. Other Russian or Polish
Legal Realists / A Treatise of Legal Philosophy and General Jurisprudence Vol. 12. Legal Philosophy
in the Twentieth Century: The Civil Law World. T. 2: Main Orientations and Topics. Chapter 20 / ed. by
E. Pattaro, C. Roversi. Dordrecht, 2016. P. 527-557.
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Law of the early 20th century, which is often equated with the psychological school of law of
Leon Petrazycki, or adherents (all or the majority) of sociological and psychological approaches
to law in Russia in the late 19th — early 20th centuries. In this regard, the most relevant and com-
prehensive English-language work on the subject of the realistic movement in Russia is the col-
lective monograph “Russian Legal Realism” (2018) '°, for the publication of which the scientific
conferences of St. Petersburg State University in 2010s and the Polish-language book by Julia
Stanek “Russian Legal Realism: psychological and sociological school of law” (2017)"" served
as constructive impulses. Polish editors Bartosz Brozek, J. Stanek and Jerzy Stelmach together
with an international group of authors — A. Polyakov, A. N. Medushevsky, J. Stanek, E. Fittipaldi,
E. Timoshina, M. Antonov, A. Zolkin and O. Merezhko — presented to the English-speaking
world science the notions of Russian legal realists, their predecessors and followers, who com-
bined psychological and sociological approaches to law: the authors consider that “the collection
of ideas on law discussed in Russia at the beginning of the twentieth century can be understood
as a unified school of legal thought — as Russian legal realism” *.

The criteria for defining Russian legal realism in the collective monograph are four “fun-
damental elements” that “must be applied jointly, and none of them alone points to any specific
attribute of the school” '*: 1) conceptual apparatus developed by L. Petrazycki and his followers;
2) Russian scientific milieu as all of its representatives began their academic careers in Russia,
mainly in St. Petersburg; 3) the period of the emergence of the school and its duration, a time
spanning from the end of the 19th century to the 1930s (it is believed that works of Sergey Mur-
omtsev and Nikolay Korkunov contain the foundations for legal realism in Russia, and the final
phase is assumed to be the 1930s, when L. Petrazycki died and many representatives of the school
changed their approach to law, as well as the subject of their research); 4) the commonality of
the ideas. The authors note that the work of representatives of Russian legal realism contributed
to new areas of research with special attention to the psychological and sociological aspects of
legal phenomena.

The analysis of the collective monograph “Russian Legal Realism” in general shows a ten-
dency to meronymize (sometimes even synonymize) the concepts of “St. Petersburg School of
Law”, “L. Petrazycki’s psychological school of law”, “Russian legal thought of the late 19th—
early 20th century” and “Russian legal realism” without clear specification of their correlation.
It seems evident that representatives of the St. Petersburg School of Philosophy of Law, headed
by L. Petrazycki, played an important role in the formation of Russian legal realism. However, it
is necessary to emphasize that the Russian realistic movement in law should be viewed through
the prism of a wider range of actors, whose theoretical and practical activities shaped the realities
of Russian law in the 20th—21st centuries. This point of view is also supported by the history of
classic American and Scandinavian realistic movements.

Materials and Research Methods
The research is based, inter alia, on descriptive, formal logical and comparative legal meth-
ods. The analysis of collective monograph “Russian Legal Realism” (2018) shows the necessity
for more precise differentiation of such concepts as “St. Petersburg School of Law”, “L. Petrazy-
cki’s psychological school of law”, “Russian legal thought of the late 19th— early 20th century”

"Russian Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. Law and Philosophy Library. Vol.
125. Cham, 2018. See also the review of the collective monograph, e.g.: Temirbekov Zh.R. «<RUSSTAN
LEGAL REALISM»: Makalalar zhinaryna recenziya [Review of the collection of articles «<RUSSIAN
LEGAL REALISM>»] // Law and State. 2019. Ne 4 (85). P. 122—134. (in Kaz.).

Stanek J. Rosyjski Realizm Prawny: psychologiczno-socjologiczna szkota prawa [Russian Legal Re-
alism: psychological and sociological school of law]. Warszawa, 2017. (in Pol.).

ZRussian Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. v.
13See: Ibid. P. vi—viii.
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and “Russian legal realism” in modern jurisprudence. The comparison of classic American and
Scandinavian movements of legal realism is made while justifying the possibility of identification
the Russian realistic jurisprudence in 20th—21st centuries.

Research Results
1. Different Approaches to Russian Legal Realism

The fundamental nature of the theoretical developments of L. Petrazycki and his followers
often does not allow to distinguish the “psychological school of law” of the outstanding scholar
(or the entire St. Petersburg School of Philosophy of Law) from “Russian legal realism” and leads
to unjustified identity of these concepts. Furthermore, the whole range of sociological and psy-
chological approaches in Russia of the late 19th—early 20th centuries is often named as “Russian
legal realism”, that raises additional doubts about the correctness of its description as a “school”:
arguments about the controversial nature of such a designation of a realistic approach to law, for
example, in classic American and Scandinavian movements of the mid-20th century (mainly due
to heterogeneity of the realistic ideas)'* are also applicable for the Russian legal realism. Some
researchers make attempts to list the representatives of Russian realistic jurisprudence, however
none of these suggestions can be recognized as completed. Nevertheless, the majority of attempts
are united by the leading proponents of Russian legal realism and have many intersecting provi-
sions. Some points of view from the collective monograph are the following.

Andrey Polyakov states that in the early 20th century Leon Petrazycki founded the psycholog-
ical school of legal philosophy at the St. Petersburg Imperial University and that “this school can
be considered as an independent, local version of legal realism (its adherents include, inter alia,
G. Guins, G. Ivanov, A. Kruglevsky, M. Laserson, P. Mikhailov, G. Gurvitch, N. Timasheff, P. So-
rokin, S. Hessen, M. Reisner)”'*. The emergence of this school diversified the Russian philosophy
of law, which by this time was striving to find a compromise between positivist and sociological
approaches. Moreover, the “representatives of sociological school headed by Sergey Muromtsev,
Nikolai Korkunov, and Maksim Kovalevsky... considered law as the reality of human interaction
and paid considerable attention to its physiological aspect. This was, to some extent, a way of
reconciling their views with those of the St. Petersburg school”®. A. Polyakov also notes, that
“St. Petersburg school of legal philosophy... was heavily influenced by Korkunov’s works” and
“Korkunov created a realistic conception of law, based on a synthesis of positivism, sociology
and psychology”".

According to A. Polyakov, the period “between two revolutions” (1905-1917) “saw the rise
of Russian legal scholars who combined ideas of both ‘neo-idealists’ and ‘realists’ and were
straightforward about setting and solving the task of creating a coherent, holistic and integrat-
ed theory of law which would reconcile various classic and non-classical understandings of it:
statism and natural law, sociological and psychological theories”™® such as B. Kistiakowsky,
P. Sorokin, A. Yashchenko, F. Taranovsky, S. Frank, G. Gurvitch, P. Vinogradov, etc. Academic
traditions of legal thinking of imperial Russia were continued after 1917 in a number of research
centers outside Russia (for example, in China, Germany, Czechoslovakia, France, Yugoslavia):
“they were led by the representatives of two schools: Petrazycki’s St. Petersburg school (P. So-
rokin, G. Gurvitch, N. Timasheff, G. Guins, S. Hessen) and Novgorodtsev’s Moscow School

1See, e.g.: Tonkov E.N., Tonkov D.E. Legal Realism. P. 25, 93.

SPolyakov A. The St. Petersburg School of Legal Philosophy and Russian Legal Thought // Russian
Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. 1,4-5.

Ibid. P. 4.

"Polyakov A. The Theory of State and Law by Nikolay Korkunov // Russian Legal Realism / ed. by
B. Brozek, J. Stanek, J. Stelmach. P. 67.

8Polyakov A. The St. Petersburg School of Legal Philosophy and Russian Legal Thought. P. 17.
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(N. Alexeev, I. Ilyin, S. Frank)”"®. A. Polyakov points out that, in particular, P. Sorokin developed
a plan for integrating the theory of law “in a realistic and communicative fashion”, G. Gur-
vich “developed Petrazycki’s theory towards a realistic concept of law but he did not share his
teacher’s pan-psychologism”®. Moreover, such Russian jurists as N. Berdyaev, B. Vysheslavt-
sev, L. Ilyin, B. Kistyakovsky, S. Kotliarevsky, K. Kuznetsov, I. Mikhailovsky, P. Novgorodtsev,
E. Spektorskij, E. Trubetskoy, A. Yashchenko, etc., who had similar opinions regarding the crit-
icism of positivist theories of law for their formalism, dogmatism, relativism and statist tenden-
cies, were representatives of Russian “sociological and psychological realism’?'.

Andrey N. Medushevsky explores the nature of the Russian psychological school of law from
the perspective of the “international realist movement”, defines the role of the psychological ap-
proach in the formation of a realist paradigm and its influence on the development of critical theo-
ry in early Soviet law**. The comparative analysis of the Russian psychological school of law and
the international realist movement made by A. N. Medushevsky in order to identify their common
characteristics, origins and influence on the philosophy of law, as well as to raise the question of
the existence of a Russian version of legal realism along with the American and Scandinavian,
deserves special attention.

Although it does not seem entirely correct to classify, for example, Roscoe Pound or Benja-
min Cardozo as “realists” in the strict sense (when separating sociological and realistic thoughts
in 20th-century American jurisprudence) or to distinguish the “schools” of realistic movements in
the United States and Scandinavia, A. N. Medushevsky reasonably notes that legal realism “was
not a systematic doctrine, representing rather a group of theories about the nature of law” asso-
ciated with American and Scandinavian realism?. According to the researcher, “despite the great
variety of different branches of the realist movement (American, Scandinavian, Russian), all of
them have one important common element — the commitment to the analysis of the cognitive
factors determining the decision-making of a judge in a concrete case”*.

A.N.Medushevsky listed many scholars as representatives of the “Russian school of legal re-
alism”, emphasizing N. Korkunov, L. Petrazycki, G. Gurvich, P. Sorokin, N. Timashev as “part of
international realism”: “the psychological theory of law elaborated in Russian pre-revolutionary
legal sociology put forward the explanation of the social context of legal development as a com-
plex and multi-faceted transformation from traditional to rationalized forms of legal regulation”*.
The main specific characteristics of the Russian approach in this sense are: “the strict separation
of legal and axiological dimensions of social development...; the deep interest in the different
forms of law...; the concentration on those aspects of legal order which were interpreted as un-
justifiable...; the general pragmatic character of recommendations... This constructive impetus
of realism is characteristic as well for critical theory in early Soviet jurisprudence”. As pointed
out by the researcher, “if some Bolshevik authors (like Reisner and P. Stuchka) openly confirmed
the fact of the reception of psychological theory of law, others did not do so, exploring this re-
alist-like conceptual framework as a new class-based theory of law”?’. Considering L. Petrazyc-

PIbid.
»Ibid. P. 18-19.
2Tbid. P. 11-12.

2See: Medushevsky A.N. Law and Social Constructivism: The Russian School of the Legal Realism
Reexamined // Russian Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. 37.

ZIbid. P. 38.

2Ibid.

»Ibid. P. 60.

*Tbid.

27AN. Medushevsky notes, that “Petrazycki deeply criticized such interpretations of his theory”. Ibid. P. 51.
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ki’s psychological theory of law as the main part of Russian legal realism of the late 19th—early
20th centuries and describing many common characteristics for both realism and psychological
theory®®, however, beyond the scope of A. N. Medushevsky’s research in the abovementioned
collective monograph remains his opinion on the difference between “Russian legal realism” (in
general) from other movements of “legal realism”, especially “in its classic implications (United
States, England® and Scandinavia)”*.

Elena Timoshina observes that L. Petrazycki’s understanding of the reality of law did not
coincide with the traditional understanding of the positivist (which monopolized the empirical)
and natural law approaches, since the scientist did not recognize law as either a phenomenon of
the empirical or metaphysical world: the methodological foundations of L. Petrazycki’s theory of
law, which had a spiritual nature and an ethical sense, were beyond positivism and metaphysics?'.
The ambiguity of the methodological foundations of L. Petrazycki’s theory of law, according
to E. Timoshina, resulted, inter alia, “in the possibility of its subsequent development, not only
in a realist-sociological direction (Jerzy Lande, Adam Podgérecki, Jacek Kurczewski, Nicholas
Timasheff), but also in a phenomenological one (Georges Gurvitch, Pétr E. Mikhailov, Georgij
A. Nanejshvili)™2.

Mikhail Antonov clarifies that socio-psychological conception of L. Petrazycki, as well as Eu-
gen Ehrlich, “was not initially recognized as ‘legal realism’, which is quite explicable given that the
very notion of ‘realism’ became widely used only in the 1930s” and “these two authors refrained
from identifying themselves with realist jurisprudence” **. Although “both Petrazycki and Ehrlich
pursued similar tasks: to draw attention to the social dimension of law and to the psychological
mechanism that puts the machinery into gear”, M. Antonov highlights the lack of any consequent
methodology of realist legal studies by that time and a large variety of contradictory approaches
under the realist denomination®. The scholar considers that “realism only remained a general pro-
gram of reformation of legal science without any clear (methodological) plan of reforms™?.
Edoardo Fittipaldi shows that Petrazycki “adopted a form of critical realism” and “his approach
to legal phenomena can be regarded as a form of legal realism”*®. Moreover, E. Fittipaldi consid-
ers J. Lande to be the most consistent developer of Petrazycki’s ideas®”. Andrey Zolkin states that

BIbid. P. 4549, 51.

The notion of realist “classic implication” in England requires clarification as A.N. Medushevsky
states, that legal realism was usually associated “with two schools — American and Scandinavian” without
any notion of English school of legal realism. Ibid. P. 38.

*Tbid. P. 45.

31See: Timoshina E. The Logical and Methodological Foundations of the Theory of Law of Leon Pe-
trazycki in the Context of the Analytical-Phenomenological Tradition // Russian Legal Realism / ed. by
B. Brozek, J. Stanek, J. Stelmach. P. 112—-113.

2bid. P. 124.

3Antonov M. Eugen Ehrlich and Leon Petrazycki: Are Emotions a Viable Criterion to Distinguish
Between Law and Morality? // Russian Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. 132.

See: Ibid. P. 132-133.

3Tbid. P. 133. See also M. Antonov’s notion, that particular character of Russian (Soviet) law can be
explained by theoretical combination of conservative social philosophy, a Schmittean conception of excep-
tion, methods of legal positivism and the spirit of legal nihilism: Antonov M.V. Legal Realism in Soviet
and Russian Jurisprudence // Review of Central and East European Law. 2018. Vol. 43. Ne 4. P. 483-518.

*Fittipaldi E. On Leon Petrazycki’s Critical Realism and Legal Realism // Russian Legal Realism / ed.
by B. Brozek, J. Stanek, J. Stelmach. P. 93.

¥See: Ibid.
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“the most famous followers of L. Petrazycki” were N. Alekseev and G. Gurvitch®. Oleksandr
Merezhko presented the socio-psychological theory of M. Reisner, which combined the psycho-
logical theory of L. Petrazycki and Marxism in a rather “eclectic way”: M. Reisner was even
called “Red Petrazycki™.

Finally, Julia Stanek can be regarded as one of the main initiators of the unification of sup-
porters of L. Petrazycki’s theory of law under the phenomenon of “Russian legal realism”. The
key figures of the Russian legal realism, according to J. Stanek, are: L. Petrazycki, P. Sorokin,
G. Gurvitch, N. Timasheff, M. Laserson, A. Kruglevsky, G. Gins, M. Reisner*’; other members of
the “school” are: P. Lublinsky, G. Ivanov, G. Landau, M. Mikhailov, J. Magaziner*'. Their prede-
cessors are: M. Kovalevsky, S. Muromtsev and N. Korkunov**; as the disciples of L. Petrazycki
G. are mentioned following scholars: G. Nanejshvili, K. Sokolov, S. Gessen, A. L. Sacchetti,
G. Brenev, V. Ivanovsky, I. Voitinsky and V. Voitinsky*.

While including sociological jurisprudence (in Russia) into Russian realistic jurisprudence
and considering, for example, S. Muromtsev to be the “predecessor of Russian legal realism” (its
sociological direction)*, J. Stanek connects the ideas of S. Muromtsev with the ideas of R. Pound,
outlining the prospect of further research on the sources of American legal realism. However, the
very identification of “American sociological legal realists”** by the author requires additional
clarification, since the leaders of the American legal realism movement — Karl Llewellyn and
Jerome Frank — recognized the importance, but reasonably separated their approaches from the
ideas of R. Pound and the sociological jurisprudence of the USA. Nevertheless, J. Stanek clearly
showed that the “psychological” (M. Laserson, A. Kruglevsky, etc.) and “sociological” (P. So-
rokin, N. Timasheff, etc.) directions of the development of L. Petrazycki’s theory “were not as
diverse as it might seem at first glance” and can be classified as a “united sociological and psy-
chological school, as Russian legal realism™.

Hence a point of view that differs from the authors of the abovementioned collective mono-
graph is also developing in modern science: it consists in the fact that the intellectual heritage of
L. Petrazycki and his supporters is part of the concept of “Russian legal realism”, not replacing
it, but being one of its most remarkable expressions in the 20th century, whereas sociological and
psychological concepts at the end of the 19th century appear to be the previous basis, which is not
included in realistic jurisprudence in strict sense. The Soviet approaches to law, which show the
inconsistency of declarative norms of a just order with legal practice, despite all their diversity,
are recognized as the development of the Russian realistic concept in theoretical and practice-ori-
ented way with its significant influence on the legal order of the 21st century.

According to that alternative approach, the main figures (including theorists and practitioners)
of the conceptualization of Russian legal realism in the 20th century are (in alphabetical order):
A. Vyshinsky, F. Dzerzhinsky, V. Lenin (Ulyanov), Ya. Magaziner, E. Pashukanis, L. Petrazycki,

$7Zolkin A. Russian Naturalistic and Phenomenological Theory of Law and Contemporary Analytical
Philosophy of Mind // Russian Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. 139.

¥Merezhko O. The Unrecognized Father of Freudo-Marxism: Mikhail Reisner’s Socio-Psychological
Theory of State and Law // Russian Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. 149.

“See: Stanek J. Rosyjski Realizm Prawny. S. 12, 15-16.
“ISee: Ibid. S. 23.
“See: Ibid. S. 14.
“See: Ibid. S. 24.

#“See: Stanek J. Sergey Muromtsev: The Founder of Russian Sociological Jurisprudence // Russian
Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. 80-81, 90.

“Ibid. P. 91.

4Stanek J. Between Psychology and Sociology: The Continuators of Psychological Legal Theory // Rus-
sian Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. 159, 174-175.
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M. Reisner, A. Sacchetti, I. Stalin (Dzhugashvili), P. Stuchka and many others*’. The term “Rus-
sian legal realism” should be used to analyze historical patterns and essential features of the rule
of law that formed in the territories of the former Russian Empire after the October Revolution of
1917, based, inter alia, on a broad understanding of the sources of law, the concept of an individ-
ual normative system of a legal subject, the multiplicity and parallelism of normative systems, the
psychological approach to law by L. Petrazycki and his followers*. Russian legal realism implies
radical methodological approaches and has such ontological foundations as the unity of the three
branches of government that are obedient to the executive and party bodies, selectivity and rela-
tivism of judges and law enforcement officers, the lack of clear criteria of proof, unpredictability
of court decisions, etc.*

2. Comparison of ‘““Classic” Legal Realisms

Regarding the historical prerequisites for the emergence of legal realism in North American,
Scandinavian and, in particular, Soviet societies, its intensive development in the first half of the
20th century should be noted. It is possible to identify the following similarities between the legal
cultures of the USA, Scandinavian countries and the USSR in the period between the First and
Second World Wars: the significance of the dependence of jurisprudence on non-jurists and the
degree of influence of legal doctrine, as well as the pragmatism of legal methods. The concept of
legal realism as a struggle against formalism and understanding of law as a socio-psychological
phenomenon turned out to be a convenient policy tool in the United States (Franklin Roosevelt’s
“New Deal”), Sweden (the program of “Social Democratic Values”) and Soviet Russia (policy of
the party). In all three legal cultures during this period a separate trial with specific results was
ahead of scientific theory, not the other way around, and the legal realism movement sought, inter
alia, to structure the influence of judicial subjectivism and make the decision-making process
more predictable.

The defining socio-historical conditions for the formation of radical ideas of legal realism in
the United States and Sweden were created by such characteristic for these countries circumstanc-
es as the absence of a large number of academically trained lawyers and the wide involvement
of ordinary citizens in the judicial system, which predetermined the orientation of legal science
to a skeptical and pragmatic approach to understanding of law™. Similar trends can be traced in
Soviet law. In particular, the Soviet judicial system in the period of the 20th century, similar to
the heyday of American and Scandinavian legal realism, had experience in creating “people’s
courts” and involving ordinary citizens in the administration of justice. The researchers note that
at that time, “the court of the people could afford to be guided by its own discretion, and not by
the nuances of laws and decisions of higher authorities™".

American, Scandinavian, Russian and other variants of legal realism were a radical reaction
to the formalism of outdated legal dogmas under the changed economic and political order. The
ideological context of the formation of a new legal paradigm was most clearly emerged in the
Russian movement of legal realism. Despite the differences between the three variants of legal

4ISee: Tonkov E.N., Tonkov D.E. Legal Realism. P. 228-229.

“See: Ibid. P. 191-362. See also, e.g.: Tonkov E. Individual Experience as a Source of Law // The
Experience of Law: Collection of Articles and Essays / comp. by O. Stovba, N. Satokhina. The Library of
the International Journal “Philosophy of Law Issues”. Kharkiv, 2019. P. 136-147.

#“See more: Tonkov D.E., Tonkov E.N. Legal Realism, Russian // Encyclopedia of the Philosophy of
Law and Social Philosophy. P. 3-5.

9See more: Pihlajaméki H. Against Metaphysics in Law: The Historical Background of American and
Scandinavian Legal Realism Compared // The American Journal of Comparative Law. 2004. Vol. 52. Ne 2.
P. 469-487.

3See: Rossijskie sud’i: sociologicheskoe issledovanie professii [Russian courts: sociological studies of
the profession] / ed. by V. Volkov. Moscow, 2015. P. 15. (in Russ.).
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realism in the main theoretical premises (pragmatism in the USA, anti-metaphysical philosophy
in Scandinavia, party ideology in the Soviet Union) and areas of research (the activities of courts
in the USA, normative texts in Scandinavia, the psychological impact of law in Russia), all these
movements are united by an understanding of their role as intermediaries between “book law”
and the practical human problems?*

Discussion and Conclusion

In modern science legal realism appears in various meanings: as a third way in law, different
from natural law and positivist theories; as a variant of exclusive legal positivism; as an ap-
proach to analyzing judicial decisions or determining the ontological status of law; as a method
of interpretation; as a strategy for judicial interpretation and application of law; as a theory of
knowledge, etc. Thus, researches of American, Scandinavian, Russian and other variants of legal
realism still encounter many methodological difficulties arising both from the different meanings
of the term “realism” in the socio-humanitarian sciences, and from the presence of numerous and
heterogeneous theoretical approaches of the realistic legal thought. It seems that the development
of the Russian and other variants of “legal realism” and the tendency to emphasize the “realism”
of approaches to law by individual jurists of the 19th—20th centuries confirms the consonance of
many concepts of classic American and Scandinavian representatives of legal realism with the
current world. At present the concept of “Russian legal realism” is still taking shape, based not
only on modern studies of Russian legal thought in the late 19th—early 20th centuries, as well as
its further development in the 20th-21st centuries (the internal aspect), but also by comparing
it with classic American and Scandinavian realistic movements that are already established in
science (the external aspect). Such a comparative analysis substantiates the identification of the
“Russian” version of legal realism among the psychological and sociological theories in imperial,
Soviet and modern Russia.

E.H. TonkoB, Peceit ®enepauusiceinbiy IIpe3supenti xanbiHparsl Pecell xanbIK
HIapyalmbLUIbIFBI XKoHe MeMileKeTTiK KbI3MeT akaneMHusichbIHbIH (puimaibl — Conarycrik-
BaTtpic 6ackapy MHCTUTYTBIHBIH KYKbIKTaHy Kaegpacbinbii goueHTi (Cankr-Ilerepoypr
K., Peceir); [I.E. ToHKOB, KYKBIK FhUIBIMAAPBIHBIH KaHAUAATHI, TamKeHTTIK Guimaibl
Mockey MeMIIEKETTiK XaJIbIKapPaibIK KAThIHACTAP WHCTUTYTHIHBIH (YHUBEPCHUTETIHIH)
OKbITYIIBICHI, Peceit denepauusachl ChIPTKbI iCTep Ml/lHI/lCTpJ]iFi (TamkeHT K., O30eKcTaH):
Kasipri reuisiMaarel Pecell K YKBIKTBIK, pea.]II/BMlHlH TYCiHiri.

Byn makana Pecemuerl KYKBIKTaHYIbIH peanucTik 6arbIThIH 3aMaHayy 3epTTeyre apHaFaH.
TaKprbIHTbIH ©3eKTIJIirl TyTacTail ajraHfa KYKbIKTBIK, PEAIMCTIK KO3FajbICTapra YKoHE aTall
afiTKaHma peceitik KYKBIKTBIK PEAM3MIe JICreH KbI3bIYIbUIBIKTBIH apTybIHA 0alIaHBICThI.
K¥KBIKTLIK pezumst Talfay/bIH, KaliTa KYpPYyAblH J>XoHE ChIHAY/bIH COHFBI TQCU'IIIGPIH
SKeTeKIl 3epTTeyurinep a3ipieini, oy KYKBIKTaF bl peamcTiK napajurMaHbIy Ka)KeTTlJ'III‘IH
KepceTeqi. Makanaga KapacTbIpbUIFaH PECEMTiK KYKBIKTBIK peanm3Mmii TYCIHy Tocimmepi,
ocipece KJIaCCUKANBIK, aMEPUKAHJbIK >KOHE CKAHAMHABUSIBIK, PEAUCTIK OarbITTap asiChIHfA,
Peceiineri KYKbIKTBIK, peajii3M TeOPUsIChbl MEH NPaKTUKACHIHBIH OJIaH 9pi IaMy TEeHJICHIMSIAPbIH
Tanjayra MYMKIHAIK Oepeni. 3epmmey noui Kazipri rajbIMAApAblH PECEMIiK KYKBIKTBIK,
peanmsm K¥6I:IJ'II:ICLIHa KO3KapacTapbHaH TYDPa/Ibl. }KyMchmbm Makcambl — KYKbIKTaHYyIarbl
pecenmik peaJII/ICTlK OarbITThI 69JIy,HlH HETI3AUTITIH TYCiHAipY. T akbipbinmoiH, #araabizbl COHFbI
OHXXBLIBIKTA nauna OOJIFaH pecemIiK KYKBIKTBIK Peasii3m TaKbIPbIObIHAFbI KYMbICTAP/IbI
TaJjay/a, COHbIH, ilIiH/e OChl KO3FaJIbICThIH OKIIIepl Typalibl FhibiMa Oap HEri3ri miKipJiepi
JKOHE OHbI aMEepPUKAH/IbIK, KoHEe CKaHJIMHABUSUIBIK, KYKBIKTHIK, PEAIM3MMEH KaTap «KJIACCUKAJIBIK»
peanucTik 6arbIT peTiHje 6eKiTy NepcneKTUBATIAPbIH CANBICTHIPY/A XKaThIp. 3epmmeyoin Hez2i3el
a0icmepi PETiHAE CHUMATTAMAJbIK, (DOPMAJB/bI-IIOTUKAJBIK >KOHE CallbICThIPMAJIbl-KYKBIKTHIK,

2See more: Tonkov D.E., Tonkov E.N. Legal Realism, Russian // Encyclopedia of the Philosophy of
Law and Social Philosophy. P. 2.
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anictep, conbH, imiHae 2018 xbuwrsl «Peceit KYKBIKTBIK peanm3Mi» arbUIIIBIH Tl YKBIMABIK
MOHOTpausIChl ABTOPJIAPBIHBIH XXYMBICHIH Tanjiay Ke3iHjie KOJJaHbUIbI. («Sprmger» Gacmacbr)
KOHE KYKBIKTaHY CalaChIHarbl aMEPUKAHJBIK, CKaH[MHABHSUIBIK XKOHE peceiik peanucTik
GarbITTap/ibl CAIbICTBIPY. MaKalaHbIH Hezise mnyCbzprMaapbz XIX racbIpiblH asFbl MeH XX
FachIP/IbIH GaChIH/IArbl PECEilTiK KYKbIKTBIK OJIbI OJ]aH 9pi 3ePTTeY KAXKETTIIr O0JIBIN TaObLIAJIbI.
KoHe oHbIH XX — X XI racwIpiapia faMmybl JKaH — KaKThl ICUXOJIOTHSUTBIK, SKOHE QJIeyMETTaHYJIbIK,
TeopusIIap apachiHA KYKBIKTHIK PEaTN3MHIH PECEMITIK HYCKACKIH HEFYPIILIM HaKThI O6JTill KOPCETY
Y1IiH, coHfaii-ak Peceiiieri 6omkamapl peammcTik upesimapasl AKIL men CkaHpuHaBUSArbI
KYKBIKTBIK, PEaJIM3MHIH KaJbINITACKAH KJIACCUKAJBIK OarbITTaphIMEH CalbICTRIpY. Peceriy
KeKe KYKBIKTBIK peajnu3M KO3FajbIChIH HEri3fey VYIIiH MYHAall CaJbICThIPMAIbI TaJIay/IbIH
MaHbI3AbLUILIFEI aTan eTiil. KenTeren sficHaManbIK, KUbIHAbIKTApFa KapamacTaH, XIX racbIpibIH
asirbIH/IA OHbIH, 13alapaapybIH (ofaH OypbIH OosraHAap/bIH) XKoHe XX rachIpfiarbl i36acapiapbiH,
(TeopeTHKTep MEH TPAKTHKTEpJiH) €HOEKTepiH a’KbIpaTaTbIH PECEMTiK KYKBIKTBIK, pPEeav3M
Typasbl TYCIiHIK YCHIHBUIA/BI.

Tyiiinoi ce30ep: peceinik KYKbIKMbIK Peaiudm, peatucmix KYKbIKMAany, KYKblK
Qunocogpuacol, Kykvik  aneymemmanyvi, KYKbIKMbIH, — NCUXOAOUAABIK — MEOPUACHL,
Jl Ilempaxcuyxuii, kasipai opvic Kykbvikmary.

E.H. Tonkos, K.10.H., foueHT Kadeapol npaBoseneHusi Cepepo-3anajHoro MHCTUTYTA
ynpasienus — ¢punuana Poccuiickoi akageMu HApOAHOTO X03SICTBA M TOCYJapCTBEHHOM
cayxob1 npu [Ipesunente P® (r. Cankr-Ilerepoypr, Poccus); [1.E. TonkoB, K.10.H., npe-
nopaBaTtens TamkeHTckoro ¢uianana MOCKOBCKOTO TrOCYJapCTBEHHOTO WHCTHUTYTA
MEXAYHAPOAHbIX OTHOWeHUNd (YHuBepcuTeT) MMHHMCTEPCTBA HHOCTPAHHBIX JIeJl
Poccuiickoi ®enepanun» (r. TamkeHT, Y30ekucran): IlonumaHue poccuiickoro npaBoBoro
peaju3Ma B COBpeMeHHOM HayKe.

JlaHHast CTaThsl MOCBAIIEHA COBPEMEHHBIM MCCIIE[IOBAHVSIM PEAMCTUYECKOTO HANpPaBIICHUS
topuctipyaeniuu B Poccun. AxkmyaavHocms membl 00yCNOBIEHAa HApACTAIOLVIM MHTEPECOM K
IOPUANYECKUM PEANMCTUYECKUM JIBIDKEHUSIM B 1IEJIOM U POCCUIICKOMY MPaBOBOMY pEaM3My B
yacTHocTU. HoBeline mofaxofbl K aHAM3y, PEKOHCTPYKIMM U KPUTUKE MPABOBOTO peajn3Ma
pa3pabaThIBalOTCs BEMYIIMMHU WUCCIIEOBATENSIMUA, UTO CBUJIETEIBCTBYET O BOCTPEOOBAHHOCTH
peaNMCTIYECKO NapagurMbl B MpaBe. PaccMaTpuBaemble B CTaThe MOAXOfbI K MOHUMAHHIO
POCCHIICKOTO MPAaBOBOTO peaim3Ma, OCOOEHHO B KOHTEKCTE KIITACCMYECKMX aMEepUKAaHCKOTO M
CKaHJIMHABCKOT0 PpeaJMCTUYECKUX HANpaBJIeHWi, MO3BOJISIOT MPOAHAIU3UPOBATH TEHAECHIUU
JajbHENIero pas3BUTHS TEOPUM M NPAaKTHKU MpaBoBoro peamu3Ma B Poccum. Ilpegmer
UCCIIE/IOBAHVSI COCTABJISIIOT MOIXO/Ibl COBPEMEHHBIX YUEHbIX K (PeHOMEHY POCCUICKOTO PABOBOTO
peammaMa. Lleab pabombi COCTOUT B TPOSICHEHUM OOOCHOBAHHOCTH BBIJICJIEHUSI POCCUIICKOTO
PEaNMCTIYECKOTO HampaBJeHus] B opucnpyieHumn. Hosuzna membt 3aKIOYaeTCsS B aHAJN3E
MOSIBUBIIMXCS B TIOCJIE/IHEE JIECSATUIIETHE PpabOT MO TEMATHKE POCCUICKOTO MPABOBOTO pPeasin3Ma,
B TOM YWCJI€ COMOCTABJICHHS IIABHBIX UMEIOIXCSl B HAYKE MHEHUI O MPEACTABUTENSIX IAHHOTO
JBIDKEHUSI U TIEPCIEKTHUB €ro 3aKpEeIUIeHUs B KAueCTBE <«KJIACCMYECKOT0» PeaTuCTUYECKOro
HAIpaBJICHUsI, HAPsy C AMEPUKAHCKMM U CKaHJMHABCKMM TMPABOBBIM peajm3mMoM. B kauectse
OCHOBHBIX METOJIOB WCCJIC[IOBAaHUSI TMPUMEHSUINCh ONKMCATEeNbHBIA, (DOPMAaTBHO-JIOTHUECKUIM
1 CPaBHUTEILHO-TIPABOBOM METOfIbI, B TOM YHCJIe TIpH aHaim3e paboT aBTOPOB AHTJIOSI3BIYHOM
KOJUTEeKTHBHON MOoHOrpacum «Poccuiickuii mpaBoBoit peami3m» 2018 r. (m3paTenbeTBo «Spring-
€r») U CPAaBHEHNN AMEPUKAHCKOI' 0, CKAHJUHABCKOT'O M POCCUICKOT0 PEANTMCTUYECKUX HATIPABJIEHUIA
B ropucnpyieHuu. OCHOBHbIMU 8bl600AMU CTATbU SIBISIIOTCS HEOOXOMMOCTL JalibHEHIIero
UCCJIE0BAaHUST POCCUNCKONM NMpaBoBoi Mbiciim KOHUAa XIX — Havana XX BB. U ee passutust B XX
— XXI BB. u1s1 60JIee YETKOTO BbIIEJICHUS] POCCUIICKOTO BapuaHTa MPaBOBOTO peajim3Ma Cpeu
PA3HOCTOPOHHMX TICUXOJIOTUYECKUX W COLMOJOTMYECKNX TEOpHid, a TaKXe COMOCTABICHUS
NPEINOIOXKUTENFHO PEAMCTUIECKUX WAel B Poccum c yKe yCTOSIBIIMMUCST KITACCUYECKUMMU
HarnpasyieHusiMu nipaBoBoro peamisma B CIIA u CkangunaBuu. [loguepkuBaeTcsl BasKHOCTD
MOJIOOHOTO CPaBHUTEJILHOTO aHaiW3a /Il 0OOCHOBAHMSI OTMEJIBHOTO POCCUICKOIO ABUKEHMS
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NpaBoBOro peamm3ma. HecMOTpss Ha MHOTHME METOMOJIOTMYECKHE TPYAHOCTH, MpefIaraercs
MOHVMAaHUE POCCUICKOrO PABOBOTO PEAIN3Ma, KOTOPOE pa3InyaeT TPY/Ibl €T0 MPENIIECTBEHHUKOB
B KOoHLe XIX B. 1 CTOPOHHUKOB (TEOPETUKOB M MPAKTUKOB) B XX B. M KOTOPOE aKTyaJU3UPYET UX
3HAYUTENBHOE BIIMSHUE HA POCCUIICKUE NTpaBoBble peanuu B XXI B.

Karouesbie caoséa: poccuiickuii npasoeoil peaiudm, pearucmuyeckas pUcnpyOeHyus,
Qunocogpus npasa, coyuoaous npasa, ncuxoaouveckas meopus npaea, J1. [lempaxcuyxuii,
COBPEMEHHAA POCCULICKAR IOPUCTPYOCHUUSL.
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WHETHER AND TO WHAT EXTENT DOES INTERNATIONAL
LAW ALLOW STATES TO USE MILITARY FORCE
AGAINST ARMED NON-STATE ACTORS
ON THE TERRITORY OF ANOTHER STATE?

Whether and to what extent does international law allow states
to use military force against armed non-state actors on the territory
of another state?

The relevance of the paper is due to the importance of under-
standing the legal boundaries of state actions in the context of the
growth of transnational terrorism, insurgent movements and asym-
metric wars. Recent conflicts and military interventions highlight
the urgent need to clarify international law regarding the acceptable
: use of force against armed non-state actors located in the territory of
N \§ NS another state. Finding the delicate balance between respecting state

é\}\\\\\ \ Nz sovereignty and ensuring the right to self-defense poses a significant
V{W\\X\\\ \\\ \\\ A\ challenge. The subject of the research is primarily the contemporary
AN \
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k \&\\\\\ g attribution concepts that may be used during the justification of the
ZH. R. TEMIRBEKOV, use of military force by states against armed non-state actors on
the territory of another sovereign state. The purpose of the research

is to critically examine legal aspects and state practice relating to

PhD in Jurisprudence (Magsut

fﬁﬁf’jﬁfﬂjﬁiﬂ?ﬁ;‘ﬂ the aforementioned concepts. The novelty of the study lies in the
(University of Reading), fact that by bringing together legal developments, state practice and
teaching professor some issues in using force sphere, the article offers new insights
(Astana, Kazakhstan) into the complex interrelation between state sovereignty and the

E-mail: zh_temirbekov@kazguu.kz right tQ Self'defen.se' .
Brief conclusions: 1) According to some states and experts, us-

ing military force against armed non-state actors on the territory of
another state violates the sovereignty of that state, whereas others claim that it may be justified
under the right of self-defense. In this regard, state practices have been inconsistent. 2) Nowa-
days, the «effective control» test is the only legally justified approach that triggers the right to
self-defense against armed non-state actors on foreign soil. 3) There is no well-established state
practice and opinio juris relating to other examined attribution tests or the «Unable or Unwilling»
doctrine.
Keywords: international law, state sovereignty, use of force, armed non-state actors, collec-
tive security, self-defense, effective control, customary international law, modern conflicts, global
security

Introduction
Fundamental tenets of international law include the idea of state sovereignty and the prohibi-
tion of using force against other states. However, the adverse activity of armed non-state actors
(ANSAs), like terrorist organisations, has tested the traditional view of using force in internation-
al law.

© Z.R. Temirbekov, 2023
'This article draws on a coursework during my study (LLM) at the University of Reading.
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A defending state may try to justify the use of military force on the territory of another state
(host state) as self-defence against ANSA if the host state has «effective» or «overall» control
over the ANSA or if the host state is a «harbouring state» for ANSA, or «unwilling» to take ade-
quate steps against ANSA according to the «Unable or Unwilling» doctrine (UU). Another possi-
ble variant of justification for using force against the host state is by referring to the «Unable» part
of the «Unable or Unwilling» doctrine. Also, the use of military force on the territory of another
state could be related to targeted killings.

Suppose the ANSA’s actions in one way or another may be attributed to the host state. Such
circumstances might allow the defending state to employ its right under Article 51 of the UN
Charter. However, when it may be challenging to attribute ANSA’s actions to the host state, some
defending states may try to justify using military force by pointing out that the host state is unable
to take adequate measures against ANSA. Furthermore, some states have practised using military
force in the form of targeted killings of the members of the ANSA located in another country,
even if members of the ANSA did not carry out any armed attack. The reasoning is that the de-
fending state may have a «global» non-international conflict against ANSA or that the armed
attack has been «imminent».

However, today, it could be claimed that the «effective control» test is the only criterion al-
lowing lawful usage of the right to self-defence against ANSA on another state’s territory. Other
tests and UU doctrine are not supported by widely accepted state practice and opinio juris. At the
same time, the standards of necessity and proportionality should always be met when the right to
self-defence is invoked.

Basic Provisions
Materials and Methods

The study analyzes international law’s stance on states using military force against ANSAs
on foreign territory. Reviews of major international treaties, UN resolutions, and legal journals
constituted the main part of the methodology. An analysis of some cases related on using force
by defending state against ANSAs in the territory of another state was carried out. By applying
mentioned above approaches, a nuanced understanding of how and when states are allowed to
use force in such contexts was enabled, enhancing in-depth exploration of the legal justifications
and limitations.

Results
I. General considerations

In general, international law prohibits states from allowing the utilisation of their territory by
ANSA for activities aimed against the interests of other countries.

For example, Article 2 of the Definition of Aggression defines aggression as «the use of
armed forces by a State against the sovereignty, territorial integrity or political independence of
another State, or in any other manner inconsistent with the Charter of the United Nations» and Ar-
ticle 3(g) equates aggression to: «The sending by or on behalf of a State of armed bands, groups,
irregulars or mercenaries, which carry out acts of armed force against another State of such grav-
ity as to amount to the acts listed above, or its substantial involvement therein (emphasis added)».

In 1965, the UN General Assembly stated that «... no State shall organize, assist, foment,
finance, incite or tolerate subversive, terrorist, or armed activities directed towards the violent
overthrow of the regime of another State, or interfere in civil strife in another State».? Later, in
the Declaration on Principles of International Law concerning Friendly Relation and Co-opera-
tion among States in Accordance with the Charter of the United Nations (1970), the UN General
Assembly adopted the following provision: «States are required to take all reasonable steps to
ensure that their territory is not used by nonstate actors for purposes of armed activities — includ-

“Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States and the Protection
of Their Independence and Sovereignty 1965 [A/RES/2131(XX)]
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ing planning, threatening, perpetrating, or providing material support for armed attacks — against
other states and their interests».?

According to another UN General Assembly Declaration: «States shall fulfil their obligations
under international law to refrain from organizing, instigating, or assisting or participating in
paramilitary, terrorist or subversive acts, including acts of mercenaries, in other States, or ac-
quiescing in organized activities within their territory directed towards the commission of such
acts» .*

In the Corfu Channel case, the International Court of Justice (ICJ) stated that states have
obligations under the principle of international law that they should «not to allow knowingly its
territory to be used for acts contrary to the right of other states».>

Thus, states have due diligence responsibility to prevent using their territory by ANSAs
against the interests of other states.

At the same time, some ICJ judges and scholars admit the lawfulness of using military force
to defend a state against the ANSA located on the territory of another state. For instance, in the
Armed Activities case, in Separate Opinion, Judge Kooijmans acknowledged that states have the
right to self-defence even if the source of armed attack is ANSA.° Judge Simma supported this
view: «if armed attacks are carried out by irregular forces from such territory against a neigh-
bouring State, these activities are still armed attacks even if they cannot be attributed to the terri-
torial State».” Henderson believes that in international law, «limited action in self-defence solely
against [non-state actors] was not actually ruled out».® Miillerson has noted that «[s]tates must be
able to use their inherent right to self-defence against whoever commits an armed attack against
them».” As former Legal Advisor of the British Foreign Office Daniel Bethlehem says: «reason-
ably clear and accepted that states have a right of self-defense against attacks by non-state actors
— as reflected, for example, in UN Security Council Resolutions 1368 and 1373 of 2001, adopted
following the 9/11 attacks in the United States»."

Probably, the most famous case of using military force by a defending state on the territo-
ry of another country against the ANSA was the Carolina (1837) case." During the incident,
correspondence between Secretary of State Daniel Webster and Special Minister to the United
States (US) Alexander Baring, 1st Baron Ashburton, highlighted the conditions under which it is
acceptable for one country to legally violate another’s territorial sovereignty («Carolina test»):
«...exceptions [to right to territorial integrity] do exist [. Nevertheless] those exceptions should
be confined to cases in which the «necessity of that self-defence is instant, overwhelming, and

3Declaration on Principles of International Law concerning Friendly Relations and Cooperation among
States in accordance with the Charter of the United Nations. 1970 [A/RES/2625(XXV)]

“Declaration on the Enhancement of the Effectiveness of the Principle of Refraining from the Threat or
Use of Force in International Relations: resolution / adopted by the General Assembly 1987 [A/RES/42/22]

3Corfu Channel Case (United Kingdom v Albania); Merits [1949] ICJ Rep 1949 22.
SArmed Activities (Congo v Uganda) [2005] ICJ Rep 168. Separate Opinion of Judge Kooijimans, para 29.
"Idem. Separate Opinion of Judge Simma, para 12.

8Henderson C. The use of force and international law. Cambridge, United Kingdom; New York: Cam-
bridge University Press, 2018. P. 316.

Miillerson R. Self-defence against Armed Attacks by Non-State Actors // Chinese journal of interna-
tional law (Boulder, Colo.). 2019. Ne 4. P. 753.

1Bethlehem D. Self-Defense Against an Imminent or Actual Armed Attack By Nonstate Actors // The
American journal of international law. 2012. Ne 4. P. 774.

"Avalon Project — British-American Diplomcay: The Caroline Case. URL: https://avalon.law.yale.
edu/19th_century/br-1842d.asp (accessed: 20.03.2023).
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leaving no choice of means, and no moment for deliberation».'> Therefore, at that time, the US
Government admitted that provided the abovementioned criteria, a state might have the right to
extraterritorial use of military force in self-defence against ANSA."

II. Use of military force against ANSA whose actions could be attributable to a host
state through «effective control», «overall control», or «<harbouring state» tests
«Effective control» test
To justify the legality of using military force against ANSA on the territory of another state,
the defending state may employ the «effective control» test. If the host state has «effective con-
trol» over the ANSA on its territory, the actions of the ANSA are attributed to the host state. In
such a case, the defending state could justify its actions as self-defence under Article 51 of the
UN Charter. For example, in response to the 1986 bombing of a West Berlin nightclub that killed
American personnel, the US launched airstrikes on military targets in Libya. As justification for
using military force, the Reagan Administration insisted that the US acted in self-defence.'* Pres-
ident Reagan noted that the terrorist operation that killed Americans was «planned and executed
under the direct orders of the Libyan regime».!> Although Libya was believed to be directly re-
sponsible for the attack,'® the UN General Assembly adopted the Resolution, which condemned
the US» responsive military actions.!”

In consonance with Article 8 of the International Law Commission»s (ILC) Articles on the
Responsibility of States for Internationally Wrongful Acts (ARSIWA): «The conduct of a person
or group of persons shall be considered an act of a State under international law if the person or
group of persons is in fact acting on the instructions of, or under the direction or control of, that
State in carrying out the conduct (emphasis added)»."®

In the Nicaragua case, the ICJ stated that to attribute the actions of ANSA to the state, «it
would in principle have to be proved that [state] had effective control of the military and para-
military operations»."” In the context of the Nicaragua case, the Court did not explicitly explain
what it meant under «effective control». However, the court ruled that the evidence of American
involvement in Nicaragua (including training and providing financial and logistical assistance)
was insufficient to establish that the contras were under «control» and «dependency» on the US
government to the extent necessary to warrant attributing their actions to the US. In the Genocide

2Wood M. The Caroline Incident — 1837 // The use of force in international law: a case-based approach
/ed. T.Ruys, O. Corten, A. Hofer. Oxford, United Kingdom: Oxford University Press, 2018. First edition..
Oxford University Press 2018. P. 9.

BThere is an opinion that the «Caroline test» stays a recognised component of international law. See:
Nichols T. Eve of destruction: the coming age of preventive war. Philadelphia: University of Pennsylvania
Press, 2008. P. 2.

“Goshko J. M. Administration Acts on «Self-Defense» Principle Espoused by Shultz // Washington
Post. 1986.

Woodward B. and others. Libyan Cables Intercepted And Decoded // Washington Post. 1986.

'“Michael B. Responding to attacks by non-state actors: the attribution requirement of self-defence //
Australian international law journal. 2009. Ne 16. P. 147.

"Declaration of the Assembly of Heads of State and Government of the Organization of African Unity
on the aerial and naval military attack against the Socialist People’s Libyan Arab Jamahiriya by the present
United States Administration in April 1986.

"8Responsibility of States for internationally wrongful acts 2001 [A/RES/56/83]

PCase concerning military and paramilitary activities in and against Nicaragua [1986] ICJ Rep 1986
para 115.
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case,” the Court used the «effective control» test to define if Belgrade was responsible for the
actions of Bosnian Serbs in Srebrenica. At this time, again, it was not revealed by the Court the
clear criteria of the «effective control» test. However, from the context of the Genocide case, it
may be concluded that «effective control» may mean that the state should give direct instructions
on how to act in each situation or has complete control over the actions of ANSA as if it were an
organ of the state.

Nevertheless, some authors criticised the ICJ for relying too on its own experience instead of
using states» practice and opinio juris to define the justifications for the «effective control» test’s
criteria.?' Also, the «effective control» test was accused of creating a «heavy evidentiary burden
on the [defending] state».?? It is argued that it is «hardly ever be possible to prove»* that a partic-
ular state has «effective control» over ANSA. Moreover, Boon argues that «[t]he elements devel-
oped by the ICJ were intended to apply to the determination of effective control during a military
operation subject to the laws of war. This approach meant that the portability of the effective
control test has been problematic from the start because it is tied to violations of the [International
Humanitarian Law] (emphasis added)».**

«Overall control» test

The «overall control» test does not require proving the existence of profound control by a
host state over ANSA like the «effective control» test. In the «overall control» test, the threshold
required to attribute the ANSA’s actions to the host state is lower.

In Tadi¢ case, the ICTY challenged the «effective control» test elaborated by the ICJ. The
ICTY stated that «for the attribution to a State of acts of [an organised and hierarchically structured
group like ANSA], it is sufficient to require that the group as a whole be under the overall control
of the State».? Unlike the «effective control» test, the «overall control» test does not require
that each concrete ANSA’s activity be «specifically imposed, requested or directed» by the host
state.?® Thus, the «overall control» test does not require the existence of instructions from the
host state to ANSA.> To «pass» the «overall control test» for a host state, it is enough to equip,
finance or assist in coordinating or planning the ANSA’s activities,” supply with a territorial base,
or allow the ANSA to act.”

2Case Concerning Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia-Herzegovina v Yugoslavia) [2007] ICJ Rep 43.

2ICassese A. The Nicaragua and Tadic Tests Revisited in Light of the ICJ Judgment on Genocide in
Bosnia // European journal of international law. 2007. Ne 4. P. 649.

ZKhaitan B. Alternative to the Existing Rule of Attribution for Use of Force by Non-State Actors in an
Armed Conflict // Journal of conflict & security law. 2021. Ne 1. P. 44.

ZHenderson. Op. cit. P. 313.

2#Boon K. Are control tests fit for the future? The slippage problem in attribution doctrines / Mel-
bourne journal of international law. 2014. Ne 2. P. 19.

BProsecutor v Dusko Tadi¢ (Appeal Judgement) [1999] International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the Former Yugoslavia since 1991 IT-94-1-A, para 120.

*Idem. Para 122.
*Boon. Op. cit. P. 9. defining the legal relationship between states, international organisations (‘10s’
BHenderson. Op. cit. P. 316.

¥Moir L. Action Against Host States of Terrorist Groups // The Oxford Handbook of the Use of Force
in International Law / ed. M. Weller: Oxford University Press, 2015. P. 723.
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However, the ICJ did not uphold the proposed «overall control» test. Instead, in the Armed
Activities case, the ICJ reaffirmed the legality only of the «effective control» test.*® Furthermore,
the ICJ believes that the «overall control» test «has the major drawback of broadening state
responsibility well beyond the fundamental principles governing the law of international
responsibility».*!

«Harbouring state» test

After 9/11, the world witnessed new justification for using military force in self-defence
against ANSA situated on the soil of another state and the host state itself — the «harbouring
state» test.

The phrase, «We will make no distinction between the terrorists who committed these acts
and those who harbor them»*pronounced by US President Bush on 11 September 2001, may be
considered as a source of less strict attribution standard than «effective control» or «overall con-
trol» tests to use military force in self-defence extraterritorially.

The fact that following 9/11, by Resolution 1368, the UN Security Council reaffirmed
«the inherent right of individual or collective self-defence in accordance with the Charter»™
and that the «international community has been practically unanimous that the US invasion of
Afghanistan was a lawful exercise of self-defence»** might be regarded as a broad acceptance of
the «harbouring state» test. Moreover, on April 21, 2004, Lord Goldsmith, the Attorney General
of the United Kingdom (UK), declared: «The resolutions passed by the Security Council in the
wake of 11 September 2001 recognised both that large-scale terrorist action could constitute
an armed attack that will give rise to the right of self-defence and that force might, in certain
circumstances, be used in self-defence against those who plan and perpetrate such acts and
against those harbouring them, if that is necessary to avert further such terrorist acts (emphasis
added)» ¥

In any event, to be considered a «harbouring state», the host state must readily give access to
and use of its land, knowing that ANSA was conducting armed attacks or meant to do so0.** Some
writers argue that the host state should comply with additional requirements to be acknowledged

*Khaitan. Op. cit. P. 44; See also: Boon. Op. cit. P. 9. It is important to directly regulate their conduct
under the law. Control tests under prevailing doctrines of attribution compound problem of ‘slippage’ —
why control tests are common in international law — evaluation of control tests under law of state responsi-
bility — International Law Commission’s proposed effective control test for responsibility of international
organisations — duties and techniques to overcome limitations of control tests — consideration of whether
alternative routes to state and international organisation responsibility address problem of slippage.;When
do subjects of international law bear responsibility for the acts of others? It is often a question of control.
Control is an essential element of the doctrine of attribution, defining the legal relationship between states,
international organisations (‘10s”).

3ICase Concerning Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia-Herzegovina v. Yugoslavia). Op. cit. Para 406.

32Statement by the President in Address to the Nation. URL: https://georgewbush-whitehouse.archives.
gov/news/releases/2001/09/20010911-16.html (accessed: 19.12.2023).

3Resolution 1368 2001 [S/RES/1368 (2001)].

*Milanovic M. Self-Defense and Non-State Actors: Indeterminacy and the Jus ad Bellum. URL:
https://www .ejiltalk.org/self-defense-and-non-state-actors-indeterminacy-and-the-jus-ad-bellum/(accessed:
17.03.2023).

$Lords Hansard text for 21 Apr 2004 (240421-07). URL: https://publications.parliament.uk/pa/
1d200304/Idhansrd/vo040421/text/40421-07 .htm (accessed: 19.12.2023).

*Ruys T. «Armed attack» and Article 51 of the UN Charter: evolutions in customary law and practice.
New York: Cambridge University Press, 2010. P. 503.
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as a «harbouring state» — at least, it should provide training and weapons to ANSA. Such support
should «substantially contribut[e] to» carrying out armed attacks by ANSA.*’

With that, regarding self-defence measures of a defending state, according to Bethlehem’s
Principle 11, defensive actions against the «harbouring state» or ANSA should comply with the
principles of necessity and proportionality.*®

II1. Use of military force against ANSA under the «Unwilling or Unable» doctrine

In 2002 Russia used military force in Georgia against Chechen irregulars based on a decision
that Georgia was unable or unwilling to take appropriate measures to stop rebels’ armed activi-
ties.*® «If the United States has al-Qaeda, (Osama) bin Laden, top-level lieutenants in our sights,
and Pakistan is unwilling or unable to act, then we should take them out», President Obama
declared in 2008.% But «the Government of Pakistan objected to the «unauthorized unilateral ac-
tion» of the United States»*' that resulted in Osama bin Laden’s death. Also, when on 29 February
2019, India, supposedly acting in self-defence against terrorist attacks, carried out an air strike
on Pakistani territory without notifying the Pakistani government, the reaction of France was:
«the legitimate right of India to guarantee its security against transboundary terrorism and called
Pakistan to put an end to activities of terrorist groups on its territory».*

In a Report on the Legal and Policy Frameworks Guiding the United States Use of Military
Force and Related National Security Operations, the White House provided a detailed description
of the UU doctrine’s essentials: «With respect to the «unable» prong of the standard, inability

3"Hofmeister H. «To harbour or not to harbour»? Die Auswirkungen des 11. September auf das Konzept
des «bewaffneten Angriffs» nach Art 51 UN-Charta // ZOR. 2007. Ne 4. P. 503.

3#Bethlehem. Op. cit. P. 776. for example, in UN Security Council Resolutions 1368 and 1373 of 2001,
adopted following the 9/11 attacks in the United States. The reality of the threats, the consequences of inac-
tion, and the challenges of both strategic appreciation and operational decision making in the face of such
threats frequently trump a doctrinal debate that has yet to produce a clear set of principles that effectively
address the specific operational circumstances faced by states. Bethlehem emphasizes the challenge to for-
mulate principles, capable of attracting a broad measure of agreement, that apply, or ought to apply, to the
use of force in self-defense against an imminent or actual armed attack by nonstate actors. Here, sixteen
principles are proposed with the intention of stimulating a wider debate on such issues.;There has been an
ongoing debate over recent years about the scope of a state’s right of selfdefense against an imminent or ac-
tual armed attack by nonstate actors. The debate predates the Al Qaeda attacks against the World Trade Cen-
ter and elsewhere in the United States on September 11,2001, but those events sharpened its focus and gave
it greater operational urgency. While an important strand of the debate has taken place in academic journals
and public forums, there has been another strand, largely away from the public gaze, within governments
and between them, about what the appropriate principles are, and ought to be, in respect of such conduct.
Insofar as these discussions have informed the practice of states and their appreciations of legality, they carry
particular weight, being material both to the crystallization and development of customary international law
and to the interpretation of treaties.

Letter dated 11 September 2002 from the Permanent Representative of the Russian Federation to the
United Nations addressed to the Secretary-General 2002 [S/2002/1012].

“Obama vows to «take out» terror targets in Pakistan (The Sydney Morning Herald, 27 Septem-
ber 2008). URL: https://www.smh.com.au/world/obama-vows-to-take-out-terror-targets-in-pakistan-
20080927-4p6u.html (accessed: 26.11.2023).

“Death of Osama bin Ladin-Respect for Pakistan’s Established Policy Parameters on Counter Terror-
ism — Ministry of Foreign Affairs. URL: https://mofa.gov.pk/death-of-osama-bin-ladin-respect-for-paki-
stana%c2%a2a%c2%aca%c2 %a2s-established-policy-parameters-on-counter-terrorism/ (accessed: 26.11.2023).

“Julien Bouissou, ‘Escalade depuis une «frappe» contre un camp terroriste au Pakistan’ Le Monde.
Jfr (26 February 2019). URL: <https://www.lemonde.fr/international/article/2019/02/26/le-pakistan-ac-
cuse-l-inde-d-incursion-aerienneau-cachemire_5428279_3210.html> (accessed: 19.12.2023).
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perhaps can be demonstrated most plainly where, for example, a State has lost or abandoned ef-
fective control over the portion of its territory where the armed group is operating. With respect to
the «unwilling» prong of the standard, unwillingness might be demonstrated where, for example,
a State is colluding with or harboring a terrorist organization operating from within its territory
and refuses to address the threat posed by the group».**

Deeks argues that «there is little question that the [UU] test exists as an internationally-rec-
ognized norm governing of the use of force, given how regularly states and commentators invoke
it».* There is even a possibility that UU «has become customary international law».*> The UU
was endorsed by Chatham house principles,*® Leiden Policy Recommendations,*” and «Bethle-
hem’s Principles».*®

“Report on the Legal and Policy Frameworks Guiding the United States’ Use of Military Force and Re-
lated National Security Operations (The White House, Washington 2016). URL: <https://www.justsecurity.
org/wp-content/uploads/2016/12/framework.Report_Final.pdf> 10 (accessed: 23.12.2023).

“Deeks A. «Unwilling or unable»: toward a normative framework for extraterritorial self-defense //
Virginia journal of international law. 2012. Ne 3. P. 503.

“ibid; Also, for instance, there is a view that: «Some support raising a new right under international law
to use force in self-defence directly against NSA, regardless of the territorial host State’s noninvolvement in
the attacks. From this point of view, such a new rule, although incipient, is based on [customary international
law]. Therefore, States would be able to intervene militarily only targeting NSA located in foreign territory».
See: Paola Diana Reyes Parra. Self-Defence against Non-State Actors: Possibility or reality? / Revista Fac-
ultad de Jurisprudencia. 2021. Ne 9. Journal Faculty of Jurisprudence. P. 169.”plainCitation”:”ibid; Paola
Diana Reyes Parra, ‘Self-Defence against Non-State Actors: Possibility or reality?’ (2021).

4See: Principles of Internationa Law on the Use of Force by States in Self-Defence’ [2005] Chatham
House. URL: https://www.chathamhouse.org/sites/default/files/publications/research/2005-10-01-use-
force-states-selfdefence-wilmshurst.pdf (accessed 23.12.2023). For instance: «If the right of self-defence
in [the result of large scale armed attack by NSA] is to be exercised in the territory of another state, it must
be evident that that state is unable or unwilling to deal with the non-state actors itself, and that it is neces-
sary to use force from outside to deal with the threat in circumstances where the consent of the territorial
state cannot be obtained (emphasis added)».

#See: Herik L. van den, Schrijver N. Annex Leiden Policy Recommendations on Counter-Terrorism
and International Law // Counter-Terrorism Strategies in a Fragmented International Legal Order. United
States: Cambridge University Press, 2013. Para 42. For example: «Where a state is itself supporting or
encouraging the actions of terrorists on its territory, it may well be unwilling to avert or repel the attack and
action in self-defence may be necessary. Self-defence may also be necessary if the armed attack cannot be
repelled or averted by the territorial state».

“Bethlehem. Op. cit. P. 776 (principles 11 and 12). for example, in UN Security Council Resolutions
1368 and 1373 of 2001, adopted following the 9/11 attacks in the United States. The reality of the threats,
the consequences of inaction, and the challenges of both strategic appreciation and operational decision
making in the face of such threats frequently trump a doctrinal debate that has yet to produce a clear set
of principles that effectively address the specific operational circumstances faced by states. Bethlehem
emphasizes the challenge to formulate principles, capable of attracting a broad measure of agreement, that
apply, or ought to apply, to the use of force in self-defense against an imminent or actual armed attack by
nonstate actors. Here, sixteen principles are proposed with the intention of stimulating a wider debate on
such issues.;There has been an ongoing debate over recent years about the scope of a state’s right of self-
defense against an imminent or actual armed attack by nonstate actors. The debate predates the Al Qaeda
attacks against the World Trade Center and elsewhere in the United States on September 11,2001, but those
events sharpened its focus and gave it greater operational urgency. While an important strand of the debate
has taken place in academic journals and public forums, there has been another strand, largely away from
the public gaze, within governments and between them, about what the appropriate principles are, and
ought to be, in respect of such conduct. Insofar as these discussions have informed the practice of states
and their appreciations of legality, they carry particular weight, being material both to the crystallization
and development of customary international law and to the interpretation of treaties.
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However, UU is not a carte blanche for the use of military force. In the host state’s inability or
unwillingness to stop ANSA activities on its territory, UU may be a «factor in assessing the need
to act in self-defense».* Thus, if a defending state decides to employ UU, it should use military
force to achieve only relevant goals (for example, to stop ANSA’s harmful activity).>

As of 2016, UU was explicitly supported by ten countries. Three countries have endorsed
it implicitly.>' At least four countries explicitly objected.”” The possible reason why some
countries oppose may be that the «test could lead States to consider that self-defence always
offers a sufficient legal basis for military intervention abroad and there is thus no need to search
multilateral solutions».>

Now, let’s pay particular attention to the «Unwilling» part of the UU.

The «Unwilling» test provides a considerably lower attribution threshold that may trigger
the right to self-defence than «effective control», «overall control», or even «harbouring state»
tests. In Miillerson’s view, the sole unwillingness of the host state to stop ANSA’s activities on its
territory may be enough to attribute the ANSA’s conduct to the host state.>*

For instance, in 2001, the Taliban’s refusal to extradite leaders of al-Qaida was a demon-
stration of the unwillingness of the Taliban to counter al-Qaida’s terrorists, which Washington
regarded as abetting al-Qaida.”

But, in 1985, when Israel, justifying its actions by the «Unwilling» test,”® used military force
against the Palestinian Liberalization Organization (PLO) located in Tunisia, the military action
was widely condemned.”” The UN Security Council adopted Resolution 573, stating that the Israeli
actions were «an act of armed aggression in flagrant violation of the [UN] Charter».>® At the same

YGill T., Tibori-Szabd K. Twelve Key Questions on Self-Defence against Non-State Actors - and Some
Answers // Israel yearbook on human rights. 2020. Ne 50. P. 500.

Tdem. 499.

5'In support: the United States, the United Kingdom, Germany, the Netherlands, Czech Republic, Can-
ada, Australia, Russia, Turkey, and Israel. Implicitly endorsed: Belgium, South Africa, Iran. See: Chachko
E., Deeks A. Which States Support the «Unwilling and Unable» Test?. URL: https://www.lawfareblog.
com/which-states-support-unwilling-and-unable-test (accessed: 17.12.2023).

2Syria, Ecuador, Venezuela, Cuba. See: Chachko E., Deeks A. Which States Support the «Unwilling
and Unable» Test? URL: https://www.lawfareblog.com/which-states-support-unwilling-and-unable-test
(accessed: 17.12.2023). Moreover, in 2016, the Non-Aligned Movement demonstrated its anxiety relating
to UU: «Consistent with the practice of the UN and international law, as pronounced by the International
Court of Justice (ICJ), Art. 51 of the Charter of the United Nations (UN Charter) is restrictive and should
not be rewritten or re-interpreted». See: 7621st meeting 2016 [S/PV.7621].

33Christakis T. Challenging the “Unwilling or Unable” Test // Heidelberg Journal of International Law.
2017. Ne 77. P. 20.

*As Miillerson notes: «If a State is unwilling to prevent an NSA, operating from its territory, from attacking
third States (even if the attacks of an NSA are not attributable to the territorial State), it becomes an accessory-
after-the-fact to armed attacks of the NSA. Self-defensive, either individual or collective, measures can be carried
out on the territory of such a State even without its consent» See: Miillerson. Op. cit. P. 775.

SIdem. P. 770.
SRuys. Op. cit. P. 423-424.
STUN Security Council Official Records (2611th Meeting) 1985 [UN Doc. S/PV. 2611].

38Resolution 573 1985 [S/RES/573 (1985)]. The representative of Australia stated: «Australia condemns
Israel’s action and calls upon Israel to respect the norms of international law» (para 55); While France’s
position was: «...such an operation constitutes an inadmissible violation of the rules of international law»
(para 9); According to the representative of Denmark: «[My country], together with the other members of the
European Community, has vigorously condemned the bombing by the Israeli air force of the headquarters of
the PLO in Tunis. That action violates the sovereignty and territorial integrity of Tunisia in contravention of
the principles of the Charter of the United Nations and the rules of international law» (para 17).
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time, it should be taken into account that the states’ opinion in 1985 that Tunisia had no responsi-
bility for the conduct of PLO located in its territory was in «line with some of the contemporaneous
thinking on the right of self-defence».”

However, when in 2008, members of the Revolutionary Armed Forces of Colombia located in
Ecuador’s territory were bombed by Colombian military forces, the diplomatic reaction was almost
similar to 1986’s events — «immediate and intense».* The Organization of American States con-
demned Colombian actions and disregarded its self-defence arguments.®!

As for the «Unable» part of the UU, the defending state may try to justify the use of military
force against ANSA located on the territory of another state, claiming that the host state is unable to
stop ANSA’s activities.

In 2014, the US justified using military force in Syria against ISIL by stating: «The Syrian re-
gime has shown that it cannot and will not confront these safe havens [used by ISIL for carrying out
armed attacks against Iraq] effectively itself (emphasis added)».®> In 1996, Turkey determined to
use military force against the Kurdish Workers’ Party (PKK) situated on Iraqi territory, explaining
that Iraq was unable to prevent PKK’s armed activities.*

The UN Security Council’s position concerning the right to use military force if the host state
cannot stop ANSA’s activities on its territory remained unclear. For instance, although UN Security
Council Resolution 2249 declared that the so-called Islamic State of Iraq and the Levant (ISIL) was
a «global and unprecedented threat to international peace and security»,** the Resolution did not
«authorize any actions against [ISIL], nor does it provide a legal basis for the use of force against

[ISIL] either in Syria or in Irag».®> However, on September 23,2014, making a statement regard-
ing the US military operation against ISIL in Syria, the UN Secretary-General indicated: «I am
aware that today’s strikes were not carried out at the direct request of the Syrian Government,
but I note that the Government was informed beforehand» . This, and other admitted statements
of the Head of the main international organisation responsible for peace and security worldwide,
was interpreted by some authors as a «surprising level of permissiveness if not support for current
US airstrikes».%’

¥Trapp K. Back to Basics: Necessity, Proportionality, and the Right of Self-Defence Against Non-State
Terrorist Actors // The International and comparative law quarterly. 2007. Ne 1. P. 149.

“Deeks. Op. cit. P. 10.
S'Tbid.

2 etter dated 23 September 2014 from the Permanent Representative of the United States of America
to the United Nations addressed to the Secretary-General 2014 [S/2014/695].

$Letter dated July 2, 1996 from the Minister for Foreign Affairs of Turkey addressed to the Secre-
tary-General and to the President of the Security Council 1996 [S/1996/479].

#4Resolution 2249 2015 [S/RES/2249 (2015)].

%Akande D., Milanovic M. The Constructive Ambiguity of the Security Council’s ISIS Resolution.
(November 21, 2015). URL: https://www.ejiltalk.org/the-constructive-ambiguity-of-the-security-coun-
cils-isis-resolution/ (accessed: 17.12.2023).

%Full Transcript of Secretary-General’s Remarks at Climate Summit Press Conference (Including
Comments on Syria) | United Nations Secretary-General. (September 23,2014). URL: https://www.un.org/
sg/en/content/sg/press-encounter/2014-09-23/full-transcript-secretary-generals-remarks-climate-summit
(accessed 21.12.2023).

%Ryan Goodman and Sarah Knuckey, «Remarkable Statement by UN Secretary General on US
Airstrikes in Syria» (Just Security, 23 September 2014). URL: <https://www.justsecurity.org/15456/re-
markable-statement-secretary-general-airstrikes-syria/> (accessed 20 March 2023).”plainCitation”:”Ryan
Goodman Knuckey Sarah, ‘Remarkable Statement by UN Secretary General on US Airstrikes in Syria’
(Just Security, 23 September 2014).
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Interestingly, some scholars see no necessity to apply «effective control» or «overall control»
tests, or even «harbouring state» or «unwilling» tests to attribute the activities of ANSA with the
host state for a self-defence justification, as the «self-defence does not require that armed attack
by terrorists be attributable to the territorial state under the rule of state responsibility».®® Further-
more, Moore argues that «it is well established in customary international law» that «a belligerent
Power may take action to end serious violations of neutral territory by an opposing belligerent
when the neutral Power is unable to prevent belligerent use of its territory...».%

But what if the host state is willing but unable to stop the armed activities of the ANSA lo-
cated on its territory? Some host states, such as Syria, had tried (though unsuccessfully) to fight
against ANSAs. Hence, it may raise the question: Is a defending state obliged to get the consent™
of a willing host state to use military force on the host state’s land against the ANSA?

The US’ 2014 air strikes on Syrian territory were carried out without informing and the con-
sent of the Syrian government.”! According to a letter from the Permanent Mission of Germany
to the UN regarding the using military force against ISIL located on Syrian territory: «States that
have been subjected to an armed attack by ISIL originating in this part of Syrian territory, are
therefore justified under Article 51 of the Charter of the United Nations to take necessary mea-
sures of self-defence, even without the consent of the Government of the Syrian Arab Republic
(emphasis added)».”

Kenya’s 2011 military operation against ANSA in Somalia was also carried out without con-
sent from the Somali government, and the Somalian government’s reaction to the intervention
was «generally muted».”® But, Iraq objected when in 2015, Turkey carried out a military opera-
tion against ANSA on Iraqi territory without its consent: «Iraq rejects, strenuously opposes and
condemns ... military movements aimed at countering terrorism that take place without prior
consultation with the federal Government of Iraq and without its approval».”* Also, as it is known,
the League of Arab States deeply condemned the Turkish 2015 incursion into Iraqi land.”

Host states did not control ANSA’s situated parts of their territory in all mentioned cases.
Therefore, such practices of defending states may mean that «seeking consent is not required, at
least for strikes within the areas over which the host state does not exert control».’® Furthermore,
in accordance with Daniel Bethlehem’s Principle 12, the necessity for getting consent «does not
operate» if there is «reasonable and objective» ground to think that the host state is unable to
«restrain» the ANSA’s activities provided there are no other ways for defending state except to
act in self-defence.”

8L Herik and N. Schrijver. Op. cit. Para 42.

“Moore J. Legal Dimensions of the Decision to Intercede in Cambodia // The American journal of
international law. 1971. Ne 1. P. 51.

Meanwhile, Deeks listed thirty-nine cases between 1817-2011 when states used military force against
ANSA on the territory of another (host) state without the host state»s consent. See, Deeks. Op. cit. P. 549-550.

"'Miillerson. Op. cit. P. 772.

"Letter dated 10 December 2015 from the Chargé d’affaires a.i. of the Permanent Mission of Germany
to the United Nations addressed to the President of the Security Council 2015 [S/2015/946].

*Henderson. Op. cit. P. 328.

"Letter dated 11 December 2015 from the Permanent Representative of Iraq to the United Nations
addressed to the President of the Security Council 2015 [S/2015/963].

*Resolution No. 7987 2015.
®Henderson. Op. cit. P. 329.

""Bethlehem. Op. cit. P. 774. for example, in UN Security Council Resolutions 1368 and 1373 of 2001,
adopted following the 9/11 attacks in the United States. The reality of the threats, the consequences of inac-
tion, and the challenges of both strategic appreciation and operational decision making in the face of such
threats frequently trump a doctrinal debate that has yet to produce a clear set of principles that effectively
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However, Corten argues that UU «was not accepted by the international community of states
as a whole in the Syrian case».” The Arab countries, «which form a significant part of the states
participating in the [2014] coalition [on Syria], refused to endorse the «unwilling or unable»
argument».” What is more, Miillerson has suggested that state practice supports the necessity to
get permission from a willing but unable host state to carry out military operations on its territory
controlled by the NSA.* Otherwise, using force could be considered as disregarding the host
state’s sovereignty and illegal intrusion in interior affairs.®! Miillerson has claimed that the US
failure to get consent from the Syrian government could be regarded «at least, to non-respect of
sovereignty of Syria and interference in the internal affairs that State».> Akande believes that
even if the defensive measures are not against the government or not coercive for the host state’s
government, using force by a defending state on the territory of another country against the
ANSA without the host state’s consent amounts to using force «against the [host state]».**

Moreover, in 2016, more than 240 international lawyers and professors from 36 countries®
signed a Plea where among other things, they argued that the «unableness» of the host state to
stop ANSA’s activities on its territory «is insufficient to justify» the use of military force on the
host state’s land without its consent.® As Christakis explains, «[the plea] is just another proof of
the fact that [UU] is still far away from universal acceptance, both in international legal scholar-
ship and State practice and opinio juris».%° Additionally, the host state’s «unableness» to prevent
ANSA’s activities should not mean that it cannot be protected by Article 2(4) of the UN Charter
and international law as it is «well established» that under the due diligence principle, the host
state has obligations fo conduct, «rather than [to provide] result».%’

address the specific operational circumstances faced by states. Bethlehem emphasizes the challenge to
formulate principles, capable of attracting a broad measure of agreement, that apply, or ought to apply, to
the use of force in self-defense against an imminent or actual armed attack by nonstate actors. Here, sixteen
principles are proposed with the intention of stimulating a wider debate on such issues.;There has been an
ongoing debate over recent years about the scope of a state’s right of selfdefense against an imminent or
actual armed attack by nonstate actors. The debate predates the Al Qaeda attacks against the World Trade
Center and elsewhere in the United States on September 11,2001, but those events sharpened its focus and
gave it greater operational urgency. While an important strand of the debate has taken place in academic
journals and public forums, there has been another strand, largely away from the public gaze, within gov-
ernments and between them, about what the appropriate principles are, and ought to be, in respect of such
conduct. Insofar as these discussions have informed the practice of states and their appreciations of legality,
they carry particular weight, being material both to the crystallization and development of customary inter-
national law and to the interpretation of treaties.

#Corten O. The ‘Unwilling or Unable’ Test: Has it Been, and Could it be, Accepted? // Leiden journal
of international law. 2016. Ne 3. P. 777.

"Idem. P. 783.
$Miillerson. Op. cit. P. 772.
81Idem. P. 771.
8]dem. P. 772.

8 Akande D. Classification of Armed Conflicts: Relevant Legal Concepts // International Law and the
Classification of Conflicts / ed. E. Wilmshurst: Oxford University Press, 2012. P. 73-74.

#Christakis. Op. cit. P. 21.

8A plea against the abusive invocation of self-defence as a response to terrorism // Revue Belge De
Droit International. 2016. Ne. 1. P. 31-41.

%Christakis. Op. cit. P. 21-22.
81dem. P. 20.
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IV. Use of military force against ANSA in the form of targeted killings

There are cases when some countries carried out targeted killings of ANSA members on the
territory of another state.® In the absence of an armed attack by the ANSA against defending
states, those states might justify their use of military force by claiming the existence of a «glob-
al» non-international armed conflict against the ANSA or/and with the «imminent threat» of an
armed attack.

In 2015 the UK conducted a targeted killing via drone of Reyaad Khan, a British citizen sus-
pected of terrorism. The UK Prime Minister, in his speech on 7 September 2015, acknowledged:
«I want to be clear that the strike was not part of coalition military action against ISIL in Syria:
it was a targeted strike to deal with a clear, credible and specific terrorist threat to our country at
home».»

Many years before, in 2002, the US bombed a car in Yemen. In the vehicle, among other
people, was Ali Qaed Senyan al-Harithi, a suspected al-Qaeda terrorist connected to the Octo-
ber 2000 attack on the USS Cole off the coast of Aden. Then, the US deputy defence secretary,
Paul Wolfowitz, characterised the strike as a «very successful tactical operation».” Anna Lindh,
the foreign minister of Sweden, contrasted this by calling the attack a «summary execution that
violates human rights».”! Downes has described the US’ operation as a «flagrant breach of inter-
national law» %2

In 2020, a US drone strike near the Bagdad International Airport killed Irani General Qasem
Soleimani. Due to this, President Trump stated: «Soleimani was plotting imminent and sinister at-
tacks on American diplomats and military personnel...».”* Benjamin Ferencz, the former Nurem-
berg War Crimes Prosecutor, noted that the killing of Soleimani was a «clear violation of nation-
al and international law».”* About that situation, Kondoch argues: «It appears that international
law has not played a major role in the decision-making process by the Trump administration».”
In cases noted, defending states tried to justify targeted killings by self-defence or «imminent
threat» of an armed attack but met condemnation from some states and international lawyers.

Nevertheless, as President Obama’s Legal Adviser, John Brennan, has emphasised, the US,
for example, holds the position that the existence of the armed conflict (and the right to self-de-
fence) against al-Qaida entitles the US to target its members anywhere: «The United States does
not view our authority to use military force against al-Qaida as being restricted solely to «hot»

8According to Henderson, targeted killing — is «the extraterritorial use of lethal force against a specific
non-state actor located in the territory of another state». See: Henderson. Op. cit. P. 333.

$Gray C. Targeted killing outside armed conflict: a new departure for the UK? // Journal on the use of
force and international law. 2016. Ne 2. P. 198.

PUS “still Opposes” Targeted Killings’ (6 November 2002). URL: <http://news.bbc.co.uk/1/hi/world/
middle_east/2408031.stm> (accessed 29.11.2023).

*'Brian Whitaker and Oliver Burkeman, «Killing Probes the Frontiers of Robotics and Legality» (The
Guardian, 6 November 2002). URL: <https://www.theguardian.com/world/2002/nov/06/usa.alqaida> (ac-
cessed 28.11.2023).

2Downes C. «Targeted Killings» in and Age of Terror: The Legality of the Yemen Strike // Journal of
conflict & security law. 2004. Ne 2. P. 294.

%Remarks by President Trump on the Killing of Qasem Soleimani — The White House (3 January
2020). URL: <https://trumpwhitehouse.archives.gov/briefings-statements/remarks-president-trump-kill-
ing-qasem-soleimani/>accessed (28.11.2023).

*Benjamin Ferencz, Opinion | The “Immoral” Killing of the Iranian General’ The New York Times (15
January 2020). URL: https://www.nytimes.com/2020/01/15/opinion/letters/us-iran-killing.html (accessed
28.11.2023).

»Kondoch B. The Killing of General Quassem Soleimani: Legal and Policy Issues // Journal of East
Asia and international law. 2020. Ne 2. P. 433.
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battlefields like Afghanistan».”® Moreover, al-Qaeda members in different countries do not have
to be the first to carry out an armed attack to be attacked by the US. The US may employ defen-
sive measures against al-Qaida each time «when they are planning, engaging in, or threatening an
armed attack against U.S. interests if it amounts to an «imminent» threat»’ as they did in Opera-
tion Neptune Spear against Osama Ben Laden in 2011. The argument has explained the rationale
of the anticipatory self-defence against terrorists that terrorists usually target defenceless civilians
who are inevitably destroyed if attacked. Hence, Miillerson has claimed, that in some situations,
in the face of an «imminent» armed attack, anticipatory self-defence could be the only way of
preventing ANSA from reaching its aims.”®

However, suppose the defending state could not claim that it has a «global» armed conflict
against ANSA. In that case, it may be difficult to justify applying targeted killings or other an-
ticipatory self-defence measures because it might be challenging to determine whether the antic-
ipated attack will be enough «grave» to be considered an armed attack or the «imminent threat
thereof».” Nonetheless, according to Henderson, for carrying out targeted killings against an
individual on another state’s territory, defending a state must get consent from the host state.'®
With that, a host state has no right to consent to use force that would breach norms of international
humanitarian law (IHL) or international human rights law (IHRL) as «obligations under those
regimes are owed to individuals, not states».'"!

Discussion and Conclusion

In contemporary international law, the «effective control» test has a solid legal basis. Con-
sidering mentioned states practice, the ICJ’s jurisprudence, and the ARSIWA, one can argue that
international law allows the use of military force in self-defence against ANSA on the territory of
another state provided the host state has the «effective control» over the ANSA.

However, the «effective control» test was criticized for its high attribution threshold and im-
practicability. Such a critique may be one of the reasons for the elaboration by the International
Criminal Tribunal for the Former Yugoslavia (ICTY) of another attribution threshold — the «over-
all control» test. As for the «overall control» test, despite it appearing more practical (mainly due
to lower attirbution threshold), the ICJ did not find serious ground to acknowledge its compliance
with international law. Hence, it is difficult to say if extraterritorial self-defence against ANSA is
lawful by employing the «overall control» test.

At the same time, the gravest terrorist attacks of the XXI century heavily contributed to
the emergence of even lower threshold tests as «harbouring state» test. But it should be noted,
given that in practice, only the US utilised the «harbouring state» test.!> Considering the absence
of acceptance in international treaties and the ICJ’s jurisprudence, it is impossible to claim the
legality of the «harbouring state» test as justification for using military force against ANSA
extraterritorially. At the same time, even if, from the US invasion of Afghanistan (2001), states

%Remarks of John Brennan, «Strengthening Our Security by Adhering to Our Values and Law»
(whitehouse.gov, 16 September 2011). URL: <https://obamawhitehouse.archives.gov/the-press-of-
fice/2011/09/16/remarks-john-o-brennan-strengthening-our-security-adhering-our-values-an>  (accessed
20.12.2023).

"Tbid.
“Miillerson. Op. cit. P. 760.
“Henderson. Op. cit. P. 337.
107bid.

“"Heyns C., Akande D., Hill-Cawthorne L. The international law framework regulating the use of
armed drones // The International and comparative law quarterly. 2016. Ne 4. P. 796.

122Henderson. Op. cit. P. 319.
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have not explicitly applied the «harbouring state» test, the intrusion served as a basis for the
emergence of the most controversial test of attribution — the UU doctrine.

It should be noted UU was not used in the ICJ practice,'® nor reflects customary international
law.!% The UU has not been well established in international law because «there is a more general
lack of state practice and opinio juris in favour of it».!® For instance, Bhaskaran has noted that
«[t]here does not exist enough opinio juris for the test to be classified as part of customary in-
ternational law, with proponents of the test tending to favour the occasional practice of powerful
Global North States in the face of the constant rejection of the test by Global South States».'%

Thus, considering aforementioned, it can be asserted that in spite of some powerful states
have used the UU doctrine, supported by several institutions and endorsed by some scholars,
many states openly object to it, there is no case law concerning it, and its acceptance as an inter-
national customary law rule is heavily disputable.

Moreover, the «Unable» part of the UU is more controversial than the «Unwilling» one.
There is clear disapproval of the «Unable» test from countries such as Syria, Iraq, Ecuador,
and some regional organisations (for example, the League of Arab Nations). Furthermore, in
situations when the host country is unable but willing to stop ANSA’s activities on its territory,
according to academia, which made such a conclusion based on provisions of international law,
the using military force on the host state’s territory against ANSA should be considered as an
internationally wrongful act.

The legality of targeted killings is also questioned. Despite some states practising targeted
killings for several decades, such activities do not meet much support. However, even if targeted
killing is conducted with a host state’s consent, the lawfulness of it may be questioned from the
perspective of IHL or IHRL.

To conclude, generally, using military force against ANSA on the territory of another state
is a complicated topic in international law. Some contend that it infringes on the sovereignty of
the state whose territory the ANSA are located, while some claim that it may be justified under
the right of self-defence. State practice has been inconsistent in this regard. Nowadays, it may be
argued that only the «effective control» test can lawfully trigger the right to self-defence against
ANSA on the territory of another state. As for other tests and UU doctrine, there is no well-estab-
lished state practice and opinio juris. In any event, being used, self-defence should comply with
the criteria of necessity and proportionality.

K.P. Temip6ekoB, PhD in Jurisprudence, LLM in International Law, teaching
professor Maqsut Narikbayev University (Acrana K., Kazakcran): XaapIkapajibIK KYKbIK
MeMIIeKeTTepre 0acka MeMJIEKeTTiH ayMarbIHAA MeMIEKeTTIK emeC Kapy/bl TONTapra
Kapchbl 3CKePH KY I KOIaHyFa MYMKIH/IIK Oepejli Me JKoHe KaHIIAJIBIKThI Gepeni?

Makananviy,  63exminiei  TPAHCYNTTBIK TCppOpI/ISMHlH, KOTEPICIIIN  KO3FalIbICTaP/IbIH
XKOHE ACHMMETPHSUIBIK COFBICTAPbIH ©CYl KArfjailbiHfja MEMIICKET OPEKETTEPIHIH KYKBIKTBIK
HieKapajapblH TYCIHY MaHbI3IbUIbIFbIHA OainaHbICThl. COHFBI KAKTBIFBICTAD MEH oCKepH
MHTEpBEeHUMsIap 6acka MEMJIEKEeTTeP/liH ayMaKTapbIH/la OpHAJIACKAaH MEMIIEKETTIK eMeC KapyJibl
TONTapra Kapchl KYLI KONIAHY/bIH PYKCAT €TIIreH TYpiHe KATHICThI XalbIKAPANbIK, KYKBIKTbI
HaKThbUIAy KAXETTLUIIrH KepceTeni. MeMIeKeTTiH ereMeH/IiriH KypMeTTey MeH ©3iH-631 Kopray

153Starski P. Right to Self-Defense, Attribution and the Non-State Actor // ZadRV. 2015. Ne 75. P. 455.

14K evin Heller, «The Absence of Practice Supporting the “Unwilling or Unable” Test» (Opinio Juris,
17 February 2015). URL: <http://opiniojuris.org/2015/02/17/unable-unwilling-test-unstoppable-scholar-
ly-imagination/> (accessed 16.11.2023).

195]bid.

1%Bhaskaran S. Self-Defence Against Non-State Actors: Reconceptualising the Legality of the ‘Un-
willing or Unable’ Test in Light of the Doctrine of Necessity in International Law. // LSE Law Review.
2021. Ne 3. P. 301.
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KYKBIFBIH KAMTaMachl3 €Ty apachiHfjarbl HO3IK Tere-TeHJiKTI Taly aiTapibIKTail KUbIHIBIK
TyAbIpajbl. 3epmmey noxi — 6acka ereMeHi MEMIICKeTTIiH ayMarblH[a SIICPAiH MEMIICKeTTIK
eMec KapyJbl TONTapra Kapchl OCKepU KYII KOJJAHYbIH Heri3fiey YIUIiH mNaiianaHbLTybl
MYMKiH aTpUOYUMSIHBIH 3aMaHayy HETi3ri TYKbIpbIMaManapbl 0OJbIN TadblIafibl. 3epmmeyoiH,
MaKcampl — KOFapblla aTajraH TYXKbIpbIMaMalapMeH OaillaHbICTbl KYKBIKTBIK acHeKTiiep
MEH MEMJICKETTIK TaxKipubere ChbIHM TYPFbIAAaH Tajay »Kacay. 3epmmeyoin HaHaibiebl. KYKBIK,
MEMJICKETTIK TOKIPHOE JKOHE KYII KOJIaHy asiChbIH/arbl Kei0ip Macesienepiii GipikTipe OThIpbIIL,
3epTTey MEMIIEKETTIK ereMeHJIIK NMeH ©3iH-e31 KOpray KYKbIFbl apacbIHarbl KapbIM-KaTbIHAC
cajachIHa XaHa Ke3KapacreH Kapayra MyMKIHJIIiK 6epefii.

Kpickama TyXbippiMaap: 1) keiGip MeMieKkeTTep MeH capaniibulapjiblH YCTaHbIMAApbIHA
colikec, 0acka MEMIIEKETTIH ayMarbIHJa MEMIIEKETTIK eMeC KapyJibl TONTApFa Kapchl 9CKepH K11
KOJIJJaHY OCbl MEMJIEKETTIH ereMeHfIiriH 6y3abl. Bipak Oy e3iH-631 KOpray KYKbIFbIMEH aKTalybl
MYMKiH fiereH Tikip 6ap. Ocbiran GaiiylaHbICThI MEMJIEKETTEPIiH TOXKiprOeci colikec KeMerifi. 2)
Ka3ipri yakpITTa «THIMJIi 6aKpUIay» TYXXbIPhIMIAMACHI HIETEIIK ayMaKTarbl MEMJIEKETTIK eMec
KapyJibl TONITApAaH e3iH-631 KOpray KYKBIFBIH aKTayFa 00JIaThIH XKaJIrbI3 3aHIbl HET13/IeATeH TOCL
6osbIn TaObLIabl. 3) aTpubyusiHbiH, Hemece «Unable en Unwilling» nOKTpUHACBIHBIH, 6acka
KApacThIPbUIFaH TYXKbIpPbIMJIaMaJlapblHa KeJeTiH OoJsicak — OJapra KATbICThl MEMJIEKETTEPHiH,
KJIBINTACKAH TOXIPUOECIH KAIBINTACTBIPY XKHE OPinio juris Typajbl aiiTy KUBIH.

Tyiiinoi ce30ep: XaavbiKapaavlk KYKblK, MEMACKEMMIK e2eMeHOIK, KYul KOAOAHY,
MeMAeKemmIK emec Kapyavi cybwvekminep, YubiMOblK Kayinci3oik, e3in-e3i Kopeday, muiMmol
bakbliay, 20emmezi XaablKapaablk, KYKblK, 3aMaHayll KaKmbveblCIap, dHahaHoblk Kayincizoix.

XK.P. TemupoekoB, PhD in Jurisprudence, LLM in International Law, teaching
professor Maqsut Narikbayev University (r. Acrana, Ka3zaxcran): [Jonyckaer gu u B
KaKoO¥l CTelleH! MeXAYHApPOJHOe NMPaB0 rocyAapcTBaM NPHMEHSATh BOEHHYIO CHILYy NPOTHB
HeroCyAapcTBEHHBIX BOOPYKEHHBIX rPYII HA TePPUTOPUH APYroro rocygapcrsa?

AxkmyaavHocmb cmambpl 00YCIIOBJIEHA BaXKHOCTHIO MOHMMAaHKS TIPABOBBIX I'PAHUL] ICWCTBUIM
rOCy/lapcTBa B YCJIOBMSIX POCTa TPaHCHAIMOHAIBHOIO TEPpPOpPHU3Ma, MOBCTAHUYECKUX JIBVKEHUM
M acUMMETpPUYHbIX BOWH. HemaBHue KOH(IMKTBI M BOCHHbIE WHTEPBEHUMU MOJYEPKUBAIOT
OCTPYIO HEOOXOMMOCTb BHECTH SICHOCTh B MEX/YHAPOJHOE MPABO OTHOCUTEILHO MPUEMIIEMOTO
NPUMEHEHUS! CHUJIbl TPOTMB BOOPYXKEHHBIX HEroCy/lapCTBEHHbIX CYOBEKTOB, HaXOAALIMXCS
Ha TeppuUTOpUM JApyroro rocypapctsa. IIoMck Xpynkoro OajaHca MeXKAy YBaKeHHUEM
rOCY/JapCTBEHHOI'O CyBEPEHUTETA U 00ECIIEYEHNEM NIPABA HA CAMOOOOPOHY MPEJCTABISIET COOOM
CNOXHYI0 3anauy. [Ipeomemom uccaedosanusn sIBISIIOTCS, NPEX/e BCEro, COBPEMEHHbIE KOHIIET-
U aTpuOyLUK, KOTOPblE MOTYT ObITh UCMOJIL30BaHbI MPY OOGOCHOBAHUM MPUMEHEHUsI TOCyIap-
CTBaMM BOGHHO! CUJIbI IPOTHUB HETOCYIAPCTBEHHBIX BOOPY>KEHHBIX TPYII Ha TEPPUTOPHUH IPYTOro
CYBEPEHHOI0 rocynapctBa. Lleavto uccaedoéanus SIBNSETCS KPUTUUYECKUI aHANW3 TNPABOBBIX
ACMEeKTOB U OCY/JapCTBEHHOI NPAKTUKH, KACAIOLIMXCS BbILLEYOMSIHY ThIX KOHUenuuil. HoBusHa
WCCIIE/IOBAHMS 3aKJFOYAaeTCs B TOM, YTO, OOBEAWHMB TPABO, TOCYIAPCTBEHHYIO NMPAaKTUKY U
HEKOTOpbIe MPO6JIEMBI B cchepe MpUMEHEHHS] BOSHHO CUJIbI, UCCIIEIOBAHUE TIO3BOJISIET B3IVISIHY Th
110 HOBOMY Ha c(pepy COOTHOLIEHHSI TOCYJAPCTBEHHOI'O CyBEpPEHMTETA U NpaBa Ha CaMOOOOPOHY .

Kpatkue 66:6000b:: 1) CornacHo no3uuusiM HEKOTOPBIX FOCY/IJApPCTB U 3KCNIEPTOB, TPUMEHEHKE
BOEHHOIl CWJIbI NMPOTHUB HErOCYAAPCTBEHHbIX BOOPYXKEHHBIX TIPYMI Ha TEPPUTOPUM JPYroro
rocyjlapcTBa HapyllaeT CyBEpEeHUTEeT 3Toro rocypgapcrsa. Ho cymiecTtByeT MHeHue, 4Tro 3TO
MOXET OBbITh ONPAaBAHO MPAaBOM Ha CaMOOOOPOHY. B 3TOM OTHOLIEHMM NMPAKTUKA FOCYapCTB
HerocJiefjoBaTesbHa. 2) B HacTosee BpeMs KOHUENIUs «3(P(eKTUBHOrO KOHTPOJIS» SIBISETCS
€/IMHCTBEHHbIM FOPUANYECKN OOOCHOBAHHBIM TOJXOJIOM, KOTOPLIM MOXHO ONpaBfaTh MPaBoO Ha
€aMO0G0OPOHY OT HEroCy/IJapCTBEHHbBIX BOOPY>KEHHBIX TPYII HA MTHOCTPaHHOM Tepputopui. 3) Uro
KacaeTcs J[PyTuX pacCCMOTPEHHBIX KOHIENMi aTpubyuun uimm foKTpunbl «Unable or Unwilling»
— B UX OTHOLIEHMH TPY[HO YTBEPXKAATh O (POPMUPOBAHUN YCTOSBILEINCS NPAaKTUKKM FOCYIapCTB U
opinio juris.
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Karouesbie caosa: mencOyHapoOHoe Npaso, 20Cy0apCMEEHHbLIL CY8epeHUment, NPUMEHeHUe
CUABL, BOOPYHCEHHbLE HE20CYOAPCMBEHHbIE CYOBEKMbL, KOALCKMUBHAA 6E30NACHOCb, CAMO000-
POHA, 3PP eKMUBHDBLIL KOHMPOAb, OObIMHOE MENCOYHAPOOHOE NPABO, COBPEMEHHBIC KOHDAUKMbL,
2100aabHaA 6e30NACHOCMb.
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Xumma K.3. Mopanb v npupoaa npaea. [nasa 8. KoHuenTyansHad BO3MOXHOCTb...

1. OGue MeToa0I0OrHYecKHe COOOpaKeHUs

BakHO OTMETHUTB XapakTep YTBEP>KIEHNSI O MOPATIBHBIX KPUTEPUSIX IEVICTBUTENLHOCTH, KOTOPOE
JienaeTcsi Py MOMOLIM Te3uca O BKITIOYeHHOCTH. HauHeM ¢ Toro, yTo UM He yTBep KAaeTCs v He TIofIpas-
YMEBAETCs, YTO B HALIEM MUPE CYLIECTBYIOT, CYILIECTBOBAJIM 1 KOIJIa-JIM00 OYyT CYLIECTBOBATH Mpa-
BOBbIE CUCTEMbI C MOPAIbHBIMU KPUTEPUSIMU JIEUCTBUTENLHOCTU. [10CKOJIBKY Te3UC O BKITFOYEHHOCTH
HaIpasJieH TOJIBKO Ha TO, YTO KOHLENTYAJIBHO BO3MOXKHO, OH HE COAIEPKUT HIYETO O TOM, CYILIECTBYOT
T, ObIJIV JTM UM Oy T JI CYILLIECTBOBATD B HAILIEM MUPE TPABOBbIE CUCTEMBI C MOPAJILHBIMUA KPUTEPH-
SIMU JIEVICTBUTENILHOCTH. TOYHO TaK ke KaK YTBEPIKJEHUE O 603MONCHOCHU CYILIECTBOBAHNS] CHEXKHOT'O
YeJIoBeKa HUUETO HE TOBOPUT O TOM, CYUeCmayem i OH Ha CAMOM JIeJie, yTBEP KJIEHHE O BO3MOKHOCTH
CYIIECTBOBaHMSI IPABOBBIX CHCTEM C MOPAIbHBIMU KPUTEPUSIMU ICHCTBUTENBLHOCTH HIYET'O HE TOBOPUT
0 TOM, CYLIECTBYIOT JI1 IPABOBbIE CUCTEMBI C TAKUMU KPUTEPHUSIMHU.

Haree, MOCKOJBKY TE3WC O BKIFOYEHHOCTH HAMPABJIEH TOJIBKO Ha TO, YTO KOHLENTYAJTBHO BO3-
MO>KHO, OH HE COJIEP>KAT HIYETO O TOM, BO3MOXKHA JIM TaKasl CUCTEMa HOMOJIOTMYECKH — TO €CTh
BO3MO>KHA JI OHA B T€X MHUpPaX, B KOTOPBIX EMCTBYIOT TaKUe YK€ 3aKOHBI MPUPOJIbI, KaK 1 B Ha-
mieM. O4YeBUIHO BEPHO TO, YTO HOMOJIOTMUYECKH BO3MOXKHO, BO3MOYKHO M KOHLENTYaIbHO, OTHAKO
HEBEPHO TO, YTO KOHLENTYaJTbHO BO3MOXKHO, BO3MOYKHO M HOMOJIOTHYECKU. TaKoro noJjosKeHus
€71 MOXKHO JJIOOUTHCS TOJBKO B KOHLENTYAlIbHO BO3MOXKHBIX MUpPax, UMEIOIIMX HACTOJIBKO OT-
JIMYHBIE OT HAIIEro MUpa Kay3aJbHbIE CBOMCTBA, YTO MX OOMTATENM HAJENSINCh Obl YepTaMu,
KOTOPBIMU MbI He 00.1a0aau Ob1 IPOCTO NOTOMY, UTO Mbl M HAlll MUP YCTPOEHbI MHAYE.

PaccmoTpuM njiero 0 TOM, YTO KOHLENTYaJIbHO BO3MOYXKHO CYIIECTBOBAHKE ITPABOBON CUCTE-
Mbl 0€3 CaHKLMd B MUPE, OOMTATEM KOTOPOIO MPU COBEPLUEHUU ACUCTBUI NMOYTH BCETNIA PYKO-
BOJICTBYIOTCSI 6€CKOPBICTHOH JIt000BbI0. HesicHO, FOBOPUT 1M HaM 3TO YTBEPKAEHUE HEUTO O HO-
MOJIOTMUYECKOM BO3MOYKHOCTH CYLIECTBOBAHMS TAKON CUCTEMBI, TOCKOJIbKY HESICHO, BO3MOYKHO JIN
HOMOJIOTMYECKH, YTOOBI TAKME ATOMCTUYHBIE 1O CBOEH CYTH CYLIECTBA KaK MbI, >KABYIIIME B yCJIO-
BUSIX OTPAaHUYEHHOCTH PECYPCOB, BCET/]a OCTABJISIN Obl B CTOPOHE CBOM COOCTBEHHBIE MHTEPECHI
pajiu 6ecKOpbICTHON 3200ThI O Apyrux. Eciu, ¢ ogHoi cTopoHsl, (1) Takue fneicTBust 1711 HaC HO-
MOJIOTUYECKU BO3MOKHBI, 1 (2) 3TOT KOHLENTYAJILHO BO3MOXKHBIN MUP HE 00J1aflaeT MpU3HAKaAMU,
KOTOpbIE HOMOJIOTMYECKN HEBO3MO>KHbBI, TO OH BO3MO>KEH M KOHUENTYaJIbHO, U HOMOJIOTMYECKH.
OpHako ecyu, ¢ ApYro CTOPOHBI, (i) Takue eMCTBUS 17 HAC HEBO3MOXKHBI, U (ii) perynsTuBHas
3(ppeKTUBHOCTB CUCTEMBI TIOJTHOCTHIO 3aBUCHUT OT 3TON OCOOEHHOCTH IICUXOJIOTUH CYyOBEKTOB, TO
TaKasi MPaBoBasi CUCTEMA BO3MO>KHA KOHLENTYAJIbHO, HO He HOMOJIOTYECKHU.

Ho paxe ecnm MbI 3HaeM, 4TO HEKOTOPOE MOJIOKEHHE JIeT S HOMOJIOTHYECKN BO3MOXKHO, 3TO
MOYTH HUYETO HE TOBOPUT O TOM, Oy/IET JIM OHO PeajIM30BaHO B HAIlIEM MUpPE. Y TBEPKJICHHE O TOM,
YTO S HOMOJIOTMYECKH BO3MOYKHO, BJIEUET 32 COOO0M TOJIBKO TO, YTO BEPOSITHOCTh €r0 peann3auyn
B HallleM MUpE BbILIE HyJIsl. DTO MaJIO YTO FOBOPUT HaM O TOM, MOKET JIM S ObITh pealn30BaHO B
HallleM MUPE, TOTOMY YTO BCE, YTO Mbl MOXKEM BBIBECTH M3 HOMOJIOTMYECKOI BOBMOXKHOCTH S, 3TO
JIMIIB TO, YTO BEPOSITHOCTh peaym3anyu S B HaweMm Mupe pasHa 0,99 nim 0,0000000000000001 .

BeposaTHOCTB TOr0, 4TO S BCTPETUTCS B HOMOJIOTMYECKN BO3MOYKHOM MUPE, OY/IET MEHSITHCS
OT OfIHOTO MHpa K Jpyromy. To, 4TO OueHb MaJOBEPOSITHO B HallleM MMpe M3-3a KaKOH-TO ero
HOMOJIOTMUYECKU CAYYALHOI OCOOCHHOCTU, MOXKET OBbITh BIOJIHE BEPOSITHBIM B IPYTOM HOMOJIO-
rMYECKU BO3MOXKHOM MHpE, y KOTOPOro 3TOi 0cOOeHHOCTH HeT. Eciu ecTh BEpOsSTHOCTBH TOTO,
YTO S MOXKET BCTPETUTHCSI B HEM3MEHHOM BUJIE B KaK/JOM HOMOJIOTMYECKH BO3MOXKHOM MUpPE, TO
3TO MOTOMY, YTO CIIOCOOHOCTD CYIECTB PACCUUTATH 3Ty BEPOSITHOCTD SIBISETCS UX HECAYHAUHOU
yepToil. OHM IOXO0KM Ha HAC BO BCEX NPUUMHHO-3HAUMMBbIX OTHOLLEHUSIX, & 3HAUUT, 3TO CBONCTBO
SIBJISIETCSI HOMOJIOTUIECKU HeoOX00uMmbim M 7Sl HAC. UTOOBI MONYUYNUTh JJOCTOBEPHOE MPEJICTAB-
JIEHWE O TOM, HACKOJIbKO MOpallbHbIe KPUTEPUH FOPUMUYECKON IEHCTBUTEIHLHOCTY BEPOSITHBI B
HallleM MHpe, HaM CJIefJoBajio Obl ropasjo 00Jblle 3HaTh O OCOOEHHOCTSIX HOMOJIOTUYECKH BO3-
MO>KHBIX MAPOB C MOPAJIbHBIMUA KPUTEPUSIMUA IOPUINYECKON AECTBUTENLHOCTH, M O TOM, KaKOBa
BEPOSITHOCTD TOSIBJIEHUS 3TUX OCOOEHHOCTEN B HAILIEM MUPE.

BbIIen3nokeHHoe yKa3bIBaeT HA METOIOJIOTUYECKYIO ITPOOJIEMY OOOCHOBAHHOCTU YTBEPXK-
[IEHUI O KOHLENTYAIbHOI BO3MOXKHOCTH MOPAJIbHBIX KPUTEPUEB IEHCTBUTEIHLHOCTH MPU MPOBE-
[€HUM 3MMUPUYECKOr0 UCCIIEIOBAHMS: MbI MOYKEM MOATBEPAUTDH T€3KUC O BKIIFOYEHHOCTH Ha OCHOBE
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NEPEBOJbI

SMIUPUYECKOrO OMbITA, HO HE MOXKEM €ro ONpOBEPrHyTh. Eciiu, Hanpumep, Mbl CMOXKEM B HALLIEM
MUPE NPABUIILHO OMPEAEIUTh NPABOBYIO CUCTEMY C MOPaJbHBIMU KPUTEPUSIMU IEACTBUTEIBHO-
CTHU, TO TEM CaMbIM Mbl YCTAaHOBUM MCTUHHOCTBH TE€3MCAa O BKJIOUEHHOCTU. Y TBEPXKJIEHUE, UTO
cywecmeyem NpaBoBasi CUCTEMA C MOPAJIbHBIMU KPUTEPUSIMU JIEUCTBUTEILHOCTH, BIIEYET TPUBU-
aJIbHOE YTBEPKJEHUE, UTO TaKas CUCTEMa Moxcem cyuecmeosams. Ho, onsiTh Xe, u3 yTBepK/e-
HUS O TOM, YTO HE CYLIECTBYET aKTyaJbHbIX PABOBbIX CUCTEM C MOPAJbHbIMU KPUTEPUSIMU [Eii-
CTBUTEJILHOCTH, HE CIIEIYET, UYTO TE3UC O BKIFOUYEHHOCTHU JIOKEH, IOCKOJIbKY YTBEPXKJCHUE O TOM,
YTO B HAIlIeM MHPE Hem TaKuX CUCTEM, He BIIEUET TOTO, UTO He Moxcem Obimb Takux cucteM. [1o
3TOU MPUYMHE TIOUCK MPABOBBIX CUCTEM B MPOIIIOM W HACTOSIIEM MOKET OKa3aThCsl Oe3ycrel-
HBIM J|JIs1 YCTAaHOBJIEHUSI UCTUHHOCTU TE€3UCA O BKIIFOYEHHOCTH.

OpHaKo eCTh OfIHA SNUCTEMUUYECKAs TPYIHOCTh, KOTOPAasi YMEHbIIIAET Hallly CIIOCOOHOCTD MO/~
TBEPJUTH TE3UC O BKIIOYCHHOCTH JIa3K€ HA OCHOBAHUM PE3YJIbTATOB SIKOObI MOIXOMASIIUX SMIIU-
puueckux HaOmropeHuii. TeopeTrKu Bcerjja MOryT COINIACUTHCS C ONPEAEIEHHBIMU JIEHCTBUSIMH,
COCTABJISIIOIIMY FOPUOUHECKYH0 TIPAKTHUKY B Cy/IaX, HO HE COTJIACUTHLCS C TeM, KaK 3Ty MPAKTHUKY
oxapakTepusoBarh. HeuTo, uTo cunraercs opuouteckoli IpakKTUKOM, IOJIXKHO ObITh UCTOJIKOBA-
HO TakK, 4YTOObI €€ 0XapaKTepU30BaTh, U BCEIa MOXKHO HE COTJIACUTHLCS C COOTBETCTBYIOIIMMU UH-
TepHPETALUOHHBbIMU YTBEPXKICHUSIMU, Ia3Ke €CJIA HE OCIApUBAETCS TO, YEM SIBJISIFOTCSI HEUCTOJI-
KOBaHHbIE (paKThl, COCTABIISIIOLIME MPAKTUKY . [IBa TeOpeTUKa MOT'YT B3IJISIHYTh HA OJIUH U TOT XKe
Ha0Op JISVICTBUI W COTIIACUTKLCS C TEM, UTO OH MPEJICTABISET COO0M ropuoutecKyro TIpakKTUKY, HO
HE COIVIACUTBCS C TEM, KaK 0XapaKTepU30BaTh 3TU ACUCTBUS B APYTMX KOHTEKCTAX; UHKJIFO3UB-
HBI Y 9KCKJIFO3UBHbII MO3UTUBUCT MOXKET MOCMOTPETh HA HAOOp Cy[eOHbIX MPAKTUK W COIJia-
CUTKCS C TEM, UTO 3TU NPAKTUKU SBJISIFOTCS FOPUOUHECKUMU, HO HE COTTIACUTBLCS C TEM, TPABUIIBHO
JI OHU XapPaKTEPU3YIOTCST KaK ONPE/IeISIOLIe MOPAIbHbIe KPUTEPUN JICHCTBUTEILHOCTI?,

2. IIpeanochbIKM MOJIENIH, MOATBEPKAAIONMIEN Te3UC O BKIIOYEHHOCTH

W3 npuBefieHHOTO BBIIIE PACCYsKACHUS CIEAYET, UTO IS I0OKa3aTeIbCTBA KOHIICTITY ATLHOM
BO3MOXKHOCTH CYIIIECTBOBAHUS MIPABOBOI CUCTEMbI C MOPAJIbHLIMI KPUTEPHUSIMH ICHCTBUTEIHLHO-
CTU HYXKHO CJIeNlaTh JiBe Belly. Bo-mepBbIX, HY>KHO pa3paboTaTh MOMENb UHCTUTYIUOHATLHON
HOPMATUBHOU CHUCTEMbI 8 MUpe, NOOOOHOM Haulemy, KOTOpasi Moryia Obl ObITh MPAaBIONOI0OHO
MCTOJIKOBaHA KaK 00JIajiatolasi MOpaJbHbIMI KPUTEPUSIMU JISICTBUTEIIFHOCTH 1 Y€TKO Y/IOBJIET-
BOPSIOLIAs] BCEM YCJIOBUSIM, KOTOPbIE, KaK CUNTAETCS, HEOOXOIMMBI JIJIsl CYIIIECTBOBAHMS TIpaBa.
Bo-BTOpBIX, 9YTOOBI MOJIENTb MOATBEPKAIa TE3WC O BKIFOUEHHOCTH, OHA JOJIKHA TOIABATHCS
9KCKJTFO3MBUCTCKOI MHTEPIPETALIUH.

2.1 Mopenb JOJI3KHA ONMUCHIBATHL HOMOJIOTMUYECKU BO3MOXKHbINA MUp. CyOBEKThI B MOJIEIH,
orpeyiesIsifolIell KOHIIENTYaIbHO BO3MOKHYIO TPABOBYIO CUCTEMY C MOPAJbHBIMU KPUTEPUSIMU
IENCTBUTEILHOCTH, IOJKHBI ObITh TIOXO3KM Ha JIFOfIEl B OTHOIICHUN TeX NMCUXOJIOTUIECKUX U (pu-
3MYECKUX 0COOEHHOCTEH, KOTOpPbIe OOBSICHST, MOUYeMY HaM HY3KHO, UYTOOBI TIPaBo JIEIaJIo TO, YTO
OHO JiesTaeT B HaieM mupe. [IpaBo xamu co3maHo sl peryIMpOBaHUs TIOBEICHNS CYIIEeCTB, /10-
00OHbBIX HAM, T MOSKHO OOOCHOBAHHO OMACaThCsl, YTO MOJICJIb, TIPe/jlaracMasi B KaueCTBE 3allUThI
KaKOro-Jmb0 KOHIENTYaJIbHOTO YTBEPXK/IECHUSI O TIPaBe, ONPEISTUT MUP, KOTOPBIN CIUIIKOM Jia-
JIEK OT HaIllero, 4ToObl paccKa3aTh HAM HEUTO O MPaBe B TOM BUJIE, B KAKOM €ro OIpeJiesisieT Halla
KOHIIENTYaJbHAs MPaKTUKa. MoJielb, IpU3BaHHAS OMKCATh KOHIENTYaTbHO BO3MOXKHYIO MPaBO-
BYIO CHCTEMY, KOTOpasi peryJIMpyeT MOBefieHrne BCEMOTYIIX 60roB, MPoGIeMaTHIHA,, TOCKOJIbKY
HESICHO, UTO TIPM yUeTe HaIlleil KOHIENTYaJbHON MPAaKTUKN MPaBUJIBLHO JIM MIPUMEHSITH TIOHSTHE
«IIpaBO» K TAKON MHCTUTYLMOHAJILHON HOPMATHUBHOI CUCTEME.

2Yundpua BanyuoB paccMaTpuBaeT HEKOTOpbIe CyfieGHbIE MPAKTHKU, MPUHsIThIE B KaHaje, KoTopbie
OH MHTEPIPETUPYET KaK 00Jajlatoliye MOPaIbHbIMU KpuTepusMul feficteutensHoct. Wilfrid Waluchow,
Inclusive Legal Positivism (Oxford: Clarendon Press, 1994). Ctusen Ileppu B OTBET yTBEpXK/aeT, UTO 3TH
MPaKTUKU MOKHO TPaKTOBATh TakK >Ke MPaBONOA0OHO, KaK U KPUTEPUM JCHCTBUTEIBHOCTH, OCHOBAHHbIE
TOJILKO Ha NCTOYHMKaX . CM., Hanpumep, Stephen Perry, “Two Varieties of Legal Positivism” (Critical notice
of Waluchow’s Inclusive Legal Positivism), Canadian Journal of Law and Jurisprudence, vol. 9 (1996).
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PaccMoTpum Mopielib «06OLLECTBA AHI€JIOB» , MPEJHA3HAYCHHYO [1J1s1 ONPOBEP>KEHUS YTBEPXK/Ie-
HUSI O TOM, YTO KaXK/jasi KOHUENTYalbHO BO3MOXKHAs MPABOBAsi CUCTEMA CAaHKUMOHUPYET Hapyllie-
HUS1 IEVCTBUTENbHBIX 3aKOHOB. [Ipu onucanum atoit Mopienn Pa3 no3aboTuics BbISIBUTh [OMYILE-
HUSI, KOTOPBIE TAPAHTUPYIOT, YTO B TEOPETUUECKU BaXKHBIX aCMEKTaX MUP aHTEJIOB MOXOK HA HaIII:
«Mbl MOKeM cebe NpefICTABUTD ... PA3YMHbIX CYLIECTB, KOTOPbIE MOT'YT TOBUHOBATHLCS 3aKOHY, Y
KOTOPbIX €CTh U KOTOPbIE MPU3HAIOT, UYTO Y HUX €CTh 00Jiee YeM JOCTATOUYHO MPUYMH €My MOBU-
HOBATbCSl HE3aBUCUMO OT CAaHKUMIA. BO3MOXHO, YenoBeyecKre CyLIeCTBa MOIIM Obl B HUX Jjaxe
NEPEeBOIJIOTUTHLCS. Pa3yMHO NpeinonoKuThb, YTO B TaKOM OOILECTBE 3aKOHOJATEIb HE CTaHET
YTPY>KaTb ce0s1 BBEICHUEM CAHKLMI, IOCKOJIBbKY OHM OyAyT M3JIMILIHUMU M HEHY>XHbIMU. Ecnu
Obl Takasi HOPMATHUBHASI CUCTEMA 00JIajiaia BCeMU ONMMCAHHLIMU BbIIlIE MPU3HAKAMU MPABOBOI CHU-
CTEMbI, TO IakKe NPU OTCYTCTBUU CAHKLMIA OHA Obliia ObI MPM3HAHA BCEMU B KAYECTBE MPABOBOI»”.

OTU NpenoIokeHus: ObIIM 3ayMaHbl 17151 TOr0, YTOObI MOKA3aTh, YTO MUP «aHTEJIOB» [JIs Ta-
KMX CYLIECTB KaK Mbl SIBJISIETCS] BO3MOKHBIM. AHI€JIbl U300paXKeHbl HACTOJBKO MOX0KUMU Ha Ye-
JIOBEUECKUE CYILECTBA, YTO «UeJIOBEUECKUE CYILLECTBA MOIJIM Obl B HUX /1ayKe NePeBOMIOTUTLCS .
Ho uenoBeueckue cyiecTBa He MOTYT B HUX «TI€PEBOINIOTUTLCS» MHAYE, UEM Uepe3 CTaHIapTHbIC
puzMUECKIe U COLMOIOIMUYECKHE TPOLIECChI, KOTOPhIe OOBSICHSIOT KaK MbI IPUOOpPETaeM onpesie-
JIEHHbIE (pU3NYECKUE U MICUXOJOTUUYECKUE YePThl. A MOCKOJILKY Mbl PAMOHATBHO 3rOUCTUYHbI U
YSI3BUMBI [1J151 IPUUMHEHUS] OMPEJETICHHOrO Bpefa, [AJ1sl 3alUThbl OT KOTOPBHIX HAM HY>KHA MPaBOBasi
CHCTEMa, TAKOBBIMU SIBJISIFOTCSI M AHT'eJIbI.

EnuvHCTBEHHOE CYLIECTBEHHOE OTJIMYKME aHreJIOB OT HAC 3aKJIH0YAeTCsl B TOM, YTO OHU pellu-
TEJILHO MOTUBMPOBAHBI HA TO, YTOOBI UX MOBEACHNE BCEIT]A COOTBETCTBOBAJIO 3aKOHY 6€3 BCSKOM
HY>K[TbI B 01aropa3yMHbIX CTUMYJIaX , HEOOXOJIMMBIX B HallleM MUpe. Bo Bcex ocTanbHbBIX OTHOILIE-
HUSIX TICUXOJIOTMYecKre U (prU3MuecKue CBOMCTBA aHreJIOB Takue ke, Kak U 'y Hac. B Toii mepe, B
KaKOI Mbl MOIJIM Obl MPEBPATUTLCS B CYLLECTB, MOJOOHBIX aHreJlaM, HOMOJIOTUYECKU BO3MOXKHO,
XOTSl U MaJIOBEPOSITHO, YTOObI Mbl 3BOJIFOUMOHUPOBAIM U Pa3BUIM MOTHUBALMOHHbIE KayeCTBa,
KOTOPbIE OTJMYAIM Obl UX OT HAC HbIHEIIIHUX.

Aprym™MeHT 00 «0O0IIIeCTBE aHTeJI0B» MpoOIeMaTHYeH B OJHOM OTHOLIEHUH , KOTOPOE OCOOEHHO
BaXKHO JIJ151 MOATBEPKCHUSI Te31Ca O BKIIFOUEHHOCTH. [Ipobema 3akarouaeTcst B TOM, UTO MPOCTO
HESICHO, BO3MOXKEH JIU MUP AHT'€JIOB HOMOJIOTUYECKU, MOCKOJBbKY HESICHO, MOTYT JIU TaKUe 3rOUC-
TUYHbIE CYLIECTBA KAK Mbl, XKUBYLE€ B MUPE OrPAaHUYCHHOCTHU PECYPCOB, KOIJa-JIub0 CTaTh MO-
NOOHBIMM aHresiaM. Eciin Hallm KOHLENTyallbHbIe MPaKTUKK MPEoaratT, YTO MPaBo SIBISETCS
WCKJIFOUMTEIBLHO YeJI0BEUYECKMM MHCTUTYTOM M TaKOW MUP HOMOJIOTMYECKU HEBO3MOMKEH, TO 3Ta
MOJIESTb HE CMOXKET JIOKAa3aTh CYILLIECTBOBAHUE MPABOBOM CUCTEMbI O€3 CaHKLIUIA.

Yr1o06bl n30eKaTh MOJIOOHBIX ONACEHWI OTHOCUTEINILHO €€ PeJIEBAHTHOCTU, MOJIEJIb, PU3BaH-
Hasl MOATBEPAUTH T€3UC O BKIIFOUEHHOCTH, IOJIKHA ONMUCKLIBATHL HOMOJIOTUYECKU BO3MOKHbIA MUP.
Ecnu oHa He MOXKET ero nogTBEPAUTh, TO 3TO HE NOTOMY, UTO OMUCHIBAEMAs! €10 UHCTUTYLIMOHAIIb-
Hasi HOpMAaTUBHAsI CUCTEMA HECOBMECTHUMA C UCKIIFOUUTENBHO YEJIOBEUECKMM XapaKTepoM MpaBa,
a MOTOMY, YTO OIKUCBhIBAEMasi CUCTEMA HE Y/IOBJETBOPSET HEKOTOPOMY KOHLENTYaJbHO HEOOXO-
AMMOMY YCJIOBHIO MPaBa.

2.2 Mopenupyemasi cuCTeMa I0/KHA YIOBIETBOPSITh MUHUMAJIBHBIM YCJIOBUSIM CYILIECTBOBA-
HUS PaBOBOM cucTeMbl XapTa. Mofiesb JI0KHA YIOBAETBOPSITH MUHUMAJILHBIM YCJIOBUSIM JIJ151
CYILIECTBOBAHUS MPABOBOI CUCTEMbI, pepioxkeHHbM ['.JI.A. XapToM, Takum Kak (1) gomkHOCT-
HbIE JIMLA B MOICJIMPYEMOM MUPE JOJIXKHBI COOJIFOIATH NPABUIIO MPU3HAHUS, KOTOPOE PEryJupyeT
WX MOBEJIEHUE B OTHOLLICHWY NPU3HAHUS, MPUMEHEHUS U oOecneyeHus: COOIofieHus1 3aKoHa; U (2)
MOBEJIEHUE OCTAJIBbHBIX JIUL, B MOJIEJIU JJOJI’KHO B 1I€JIOM COOTBETCTBOBATH HOPMaM, IEUCTBUTENb-
HbIM OJiarofiapsi NpaBuly NpU3HaHMSI. XOTsI 3TU []Ba YCJIOBUS HE UCUEPIIBLIBAIOT HEOOXOIUMBIX YC-
JIOBUI1 IPaBa, U CJIEIOBATEILHO HE ONMPEEIISIIOT YCIOBUIA, KOTOPbIE B COBOKYMHOCTHU JJOCTATOUYHbI
U151 CYLUECTBOBAHUS PABOBOM CUCTEMbI, HO €CJI HEUTO HE YIOBIETBOPSIET STUM [IBYM YCJIOBUSIM,
OHO HE MOXKET JIOJKHBIM 00pa30M XapaKTePU30BATHCS! B KAUECTBE MPABOBOI CUCTEMBI.

3Joseph Raz, Practical Reason and Norms (Princeton, NJ: Princeton University Press, 1990), 159-160.
Mamee PRN.
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2.3 Mopenupyemasi cucTeMa [IOJKHA MUHUMAJIBHO COAEPKATh €CTECTBEHHOE NMPaBO. XapT
NPUEPXKUBAECTCS MHEHUS, UTO «ECTECTBEHHO» HEOOXOAMMBIM YCJIOBUEM CYLLIECTBOBAHUS MPABO-
BOI CHCTEMBI SIBJISIETCSI TO, YTO OHA MUHUMAJILHO COAEPKUT €CTECTBEHHOE MpaBo: «Pa3mbIiiie-
HHE O HEKOTOPBbIX BECbMa OYEBHIHBIX OOOOLICHMSIX, JAsKe TPIOU3MAX OMHOCUMEAbHO NPUPOObL
YenN08eKad U MUPA, 8 KOMOPOM HUBYM 00U, TIOKA3BIBAET, UTO MOKA TO BCE OCTAeTCs B CUIE,
€CTb HEKOTOpbIC MpaBUIa MOBECHUSI, KOTOPbIE IOJZKHA UMETH JIt00asi CoLMabHasl OpraHu3alust
IJISL TOTO, YTOOBI ObITh >KU3HECOCOOHOM. VI IIICTBUTENLHO TaKue MpaBUJa SIBJSIOTCS OOBIYHOM
COCTABHOM 4acTbIO NpaBa U OObIIGHHOI MOpAJM BCeX OOILECTB, JOCTUTIUMX TOW CTENEHU, ITIe UX
MO>KHO BBIJICJIUTE KaK Pa3JInuHbIe (DOPMbI COIMATTLHOTO KOHTPOJI. ... Takue Npu3HaHHbIC YHUBEP-
CaJIbHbIMU MPUHIUTIBI TIOBEJICHNUSI, UMEIOIIe OCHOBAHUE B 3JIEMEHTAPHBIX UCTUHAX OTHOCUTEIb-
HO YeJIOBEUYECKUX CYILIECTB, UX €CTECTBEHHOI'O OKPY>KEHUS U LieJIeil, MOT'YT PacCMaTPUBATBLCS Kak
MUHUMAJILHOE COJEP>KAHUE €CTECTBEHHOro MpaBa... Mbl MOXEM CKa3aTb, YUUTHIBASI CTPYKTYPY
€CTECTBEHHbIX (DAKTOB U LIEJEH, KOTOPbIE IEJAI0T CAHKUMU U BO3MOXKHBIMUA U HEOOXOUMbBIMUA BO
BHYTPUTOCY/IAPCTBEHHON CHCTEME, UTO 3TO — eCMECMBEHHAS HeOOXOOUMOCIb*» .

Ectb n8Th 0COOEHHOCTEN «MPUPOfibl YEJOBEKA U MHUpPA, B KOTOPOM >KMBYT JIIO[U», KOTO-
pble, Mo MHEHUIO XapTa, TPeOyIOT MUHUMAJILHOTO COfIep>KaHUs €CTeCTBEHHOIO MpaBa B JIHOOOM
BO3MOJXKHOI [IJIsl YeJIOBeKa CHCTEMe BHYTPHUIOCYAapCTBeHHOro mpasa’: (1) Hama ¢pusuueckas u
NCUXOJIOTMYECKAs YSI3BUMOCTb [IJ1s1 IPUYMHEHUs Bpea; (2) obaajaHue B 3HAUYUTENbHON CTENeHU
PaBHbIMU (PU3UYECKUMU U NCUXOJIOMMYECKMMU KaueCTBAMU, MO3BOJISIIOLME HAM JJOMUHUPOBATh
ApYT Haf ApyToM; (3) Halla COCOOHOCTh PYKOBOJICTBOBATHCS OECKOPBICTHBLIMUA COOOPasKEHUSIMI
OrpaHMyeHa, yUUTBIBAS, YTO MbI TIO CBOCH MPUPOJIE STOMCTUYHBI M YTIOPHO CTPEMUMCS K YOBIIET-
BOPEHMIO CBOMX YKeJIaHWi 1 MoTpebHocTel; (4) HeXBaTKa MUPOBBIX MaTepUaANIbHBIX 3aMacoB; U (5)
OrPaHUYEHHOCTD HAIIMX MHTEJIEKTYATbHBIX CIOCOOHOCTEN 1 CUJTbI BOJTH®.

Ho nockonbKy 3T 0S1Th CBOICTB MPOSIBIISIFOTCSL BO BCEX BO3MOXKHbBIX MUPAX, UYTO MOXKET CKa-
3aTh HAM HEYTO O MPUPOJIE NPaBa, KAK €ro KOHCTPYUPYET HAllla MPAKTHUKA, OHU TAKKE SIBIISIFOTCSI
TEM, UTO OTJIMYAET HAll MUP, NOPOXK/asi NOTPEOHOCTL B cucTeMe npasa. Ecau nmpaBo, Kak Mbl €ro
MOHUMAEM, SIBJISIETCS] MCKITFOUUTENILHO YEJIOBEUECKMM B TOM CMBICIIE, UTO CJIOBO «IPABO» MPU-
MEHMMO TOJIbKO K MHCTUTYTaM, PEryJUPYIOIIMM MOBECHUE B T€X MUpPaX, KOTOpbIe 00JaqatoT
KaXJIbIM U3 3TUX MSITU MPU3HAKOB, TO HE TOJILKO HOMOJIOTMUYECKU HEOOXOUMbIM YCJIOBUEM CY-
LIECTBOBAHUSI IPABOBOI CUCTEMbI, PETryJIUPYIOILEH HeCIyKeOHOe MOBEJICHUE, SIBJSETCS TO, YTO
OHA MMHUMAJILHO COJIEPKUT €CTECTBEHHOE MPABO; 3TO TAKKE SIBJISIETCS] U KOHUENTYAJIbHO HE0O-
XO[IUMBIM YCJIOBUEM.

UTo0bl mpepiaraeMasi Hu>ke MOJIeNib YIOBJIETBOPsIa BCEM YCJIOBUSIM, KOTOPbIE CUMTAIOTCS
KOHIENTYaJbHO HEOOXOAUMbIMU [1JIs1 CYIIIECTBOBAHMSI ITpaBa, OHa Oy/eT onpefiesieHa TaKuM oopa-
30M, UTOObI HOPMbI, PETYJIUPYIOLIME HEeCTyKeOHOe MOBENeHNUE, MUHUMAILHO COfIEP3KAaJu ecTec-
TBEHHOE NpaBo. M OyaeT cTpyKTypupoBaHa Tak, YTOObl MUHUMAJILHOE COJIEPKAaHUE €CTECTBEH-
HOIO MpaBa MO3BOJWIIO YCIELIHO MOATBEPAUTh TE3UC O BKIIFOUYEHHOCTU — HE3aBUCUMO OT TOTO,
NPABUJILHO JIM ¢ KOHUENTYAJbHON TOUYKM 3PEHUSI XapaKTEPU30BaTh NPABO KAK MHCTUTYLMOHAIIb-
HYIO HOPMATHBHYIO CUCTEMY, KOTOpasl peryupyeT TOJbKO MOBEACHNE CYIIECTB, MOJOOHBIX HaM,
U B MUpax, NOJIOOHBIX HAIlIEMY .

2.4 Mopenb JOJIKHA COTVIACOBBLIBATLCSI C CEPBUCHON KoHUenuueil BiaacTu. [IocKoabKy TO,
YTO JIF00asi KOHIENTYaJIbHO BO3MOXKHAs PABOBasi CUCTeMa MeTa(pM3NIECKU CROCOOHA Pealn3o-
BbIBATh JIETUTUMHYIO BJIACTb, SIBJISIETCS TPHOU3MOM, MOJIEJb JJOJKHA ONPEENThCS TaK, YTOObI

“H.L.A. Hart, The Concept of Law 3rd Ed. (Oxford: Oxford University Press, 2012). P. 192-193;
BbIesieHo MHoI1. — K. X. TepMmun «ectecTBeHHast HEOOXOAMMOCTB» , KAK €r0 MCMONb3YeT XapT, BEPOSITHO,
CJIeI0BAJIO Obl UCTOJKOBATH KAK OTHOCSILMIACS K HOMOJIOTMYECKON HEOOXOAUMOCTH.

3310 TpeGOBaHNE OTHOCUTCS TOJIBKO K CUCTEMaM BHYTPUTOCY/IAPCTBEHHOTO MPaBa, MOCKOJIbKY CHUCTe-
MbI ME3K[yHaApOJHOrO IpaBa MpPU3BaHbl PEryJMPOBATh TONBKO O(UIMAILHOE MOBEAECHNE HAIMOHAIBHBIX
rocyapcTs.

SH.L.A. Hart, The Concept of Law. P. 193-197.
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MHCTUTYIMOHAIIbHAS. HOPMATUBHAs ccTeMa Oblila MeTa(hU3MYECKN CIOCOOHA PEATIM30BbLIBATH Jie-
TUTUMHYIO BIacThb. [I0CKOsIBKY Hanbosee pacClipoCTPaHEHHBIM CPEI CTOPOHHUKOB KOHIIENTYaJlb-
HOW IOPUCTIPYAICHIMN aHAJIN30M TPUPOJIbI 1 000CHOBAHUS BIACTH SBJISIETCS] CEPBUCHASI KOHLETILHS
BJIACTU, MOJIEJIb IOJXKHA OBbITh pa3paboTaHa TaKUM 006pa30oM, YTOObI orpefiesisieMast Ipy ee OMO-
M cucTeMa Obl1a MeTaU3MYecKu COCOOHA PeaiM30BbIBATh JIETMTUMHYIO BJIACTh B COOTBET-
CTBUU C 3TO KOHUEIMIIUEI.

Jlnst 9TOro HE0OXOAUMO, YTOOBI HOPMbI CKOHCTPYMPOBAHHOW cucTeMbI (1) ObUIM CIOCOOHDI
BBIPa’KaTh MHEHHE BJIACTH O TOM, KaKHe JIEHCTBUs CYyOBEKThbI 00sI3aHbl COBEPIIATL B COOTBET-
CTBUM C MPABUILHBIMUA OCHOBAHUSIMHU; (2) ObUTH CIIOCOOHBI 3aMEHUTH CY>KACHUS CYOBEKTOB B UX
NPaKTUYECKUX PACCY3K/IEHUSIX O TOM, YTO OHU JIOJDKHBI JIeNaTh B COOTBETCTBUMU C MPABUIIbHBIMU
ocHOBaHUSIMU; U (3) ObLTU C(POPMYJIUPOBAHBI TAKUM 00Pa30M, YTOObI COTJIACHO TE€3UCY HOPMAJIb-
Horo o6ocHoBanus (THO) cuutarbest 1opuinuecku JeruTUMHbIMU. XOTS B MPEbITyLIMUX [J1aBax
BBICKA3bIBAJIMCh OMACEHHNs 110 MOBOJY CEPBUCHOI KOHUENIMN aBTOPUTETA, MOJIETIMpYyeMasi 37eCh
paBoBasi cucTeMa OyJIET MOCTPOEHa TaKUM 00pa3oM, YTOObI YIOBJIETBOPAThL 3TOW KOHLENLUU 1
n36eraTh BOIPOCOB OTHOCUTENBHO BIACTH.

2.5 HopMbl crcTeMbl IONKHBI ObITh METa(PU3MUECKN CIIOCOOHBI YIPABJITH MOBEAEHUEM, KO-
TOpOE UMM PEryJMpyeTcs, MOTMBALMOHHBIM M 3MUCTEMUYECKUM oOpa3oM. Mopenupyemast npa-
BOBasi CHCTEMa JIOJDKHA ObITh pa3paboTaHa TaKUM 00pa3oM, YTOObI OHA MOTIJIA BBINOJHATH Ta-
KYIO KOHLENTYaIbHYIO (DyHKIMIO ITPaBa KaK PeryJIMpoBaHUe MOBEIEHNST CYOBEKTOB MOCPEACTBOM
HOPM, META(PU3NUYECKU CIIOCOOHBIX YIPaBJSTh AEUCTBUSIMU, KOTOPble UMK peryaupyrorcs. Kak
y>Ke TOBOPHIIOCH BBILIIE, CYILIECTBYIOT /IBE TPYIIIbI MPABOBbIX HOPM, PETYJINPYIOIIUE PA3HbIE THITbI
noefieHust: (1) NpaBusIo NpU3HaHUS, PETYJMPYIOIee MOBEfICHUE JOMKHOCTHBIX JIULL; U (2) HOPMBI,
[EVCTBYIOLME HA OCHOBAHWM TNpaBUJIa MPU3HAHKS, PErYJIMPYIOLIME TIOBEJICHNE BCEX APYTUX JIULI.

KonyenTyansHbIM TpeOOBaHUEM JJISI TOTO, YTOOBI HEYTO CTAJIO HEKOI HOPMOW, pe2yAupyo-
weli oBefieHNe CyObeKTa, SIBJISIETCS TO, YTO OHO ObUIO METAa(PU3NIECKN CIOCOOHO YNPABIISITh €ro
MOBEJIEHNEM KaK 3MUCTEMUYECKUM, TaK 1 MOTHBALMOHHBIM 00pa3oM. HauHeMm ¢ Toro, 4to 4acTb
MPONO3UIMOHAIBHOTO COfIEP>KAaHNS 1 MOXKET CUMTATHCS HOPMOW, PETYJIMPYIOLLEH MOBEJIeHUE uJie-
HOB HEKOTOPOTo Kj1acca cyobeKToB C, TOJIBLKO €CJIM OHA COJIEP>KUT TO, YUTO 1 OT HUX TPEOYeT, YTO
YJleHbl 3TOro KJlacca MeTapu3n4ecKu CrIOCOOHbI MOHSITh, 00paTUBLIKCH K 7. Ta yacTb Npono3u-
UOHAIILHOTO COfIEp>KaHusl, KOTopasi MeTa(u3nyecKy HeCoCOOHa YNPaBJIsiTh MOBEJIEHNEM Kilacca
CyOBEKTOB 3MUCTEMUYECKIM 00pa3oM, MOTOMY 4TO C HOMOJIOTUYECKON TOUYKH 3pEHNST CyObEKTHI,
KaK NpaBWJIO, HE CIIOCOOHBI MOHSTH, YTO TPeOYET OT HUX 3Ta HOpPMAa, OOPATUBLIUCH K HEW, HE
MOKET C KOHUENTYaIbHON TOYKHU 3PEHHS CUMUTATHCS HOPMOII, PEryJIMPYIOLEH OBEfIeHNE YJIeHOB
aToro kJjacca. Takum oOpa3om, Jito0asi HOpMa, PeryJaupyroLlasi MoBeAeHUe YJIEHOB HEKOTOPOro
kiacca C, MeTau3nueck CocoOHa yIPAaBIISITh UX MOBEICHUEM SNUCIEMULECKUM 0OPAZOM.

To, yTo mobast HOpMa, peryJaupyrolas nopejeHue 4iaeHoB C, OJKHA ObITb MeTau3nye-
CKM CIIOCOOHA YNPABJISITh MX MOBEICHUEM MOMUBAYUOHHBIM 0OPA30M, MOKHO YCTAaHOBUTB IByMSI
pa3HbiMU criocobamu. Bo-nepBbix, yTBEpsKAeHWE O TOM, UTO HOpMa 1 MeTau3nuecku crnocoOHa
yNpaBIsATH MOBEfIcHNEM WieHOB C 3MUCTEeMUYECKUM 00pa3oM, BJIEUET YTBEPXKJCHUE O TOM, UTO 1
MeTa(pU3MYECKH CIIOCOOHO YNpPaBIIsITh UX TOBEJICHUEM MOTHBALMOHHLIM obpa3oM. Ecim n meTa-
(pu3nYecKy CrOoCOOHO YNpPaBIATh NOBEJIeHNEM YiieHOB C 3aMUMCTeMUYECKUM 00pa3oM, TO Y YJIEHOB
C ecTb HOMOJIOTYECKAst BO3MOKHOCTB KaK BBISICHUTB, YTO /2 OT HUX TPEOYET, TaK U COTJIacoBaTh
CBOE TOBEJICHNE C 1, BBISICHUB, YTO 7 OT HAX TpeOyeT. Ho ecnm unens! C MOTYT COrIacOBBIBATH
CBOE MOBEJICHUE C 1 OTYACTH U3-3a TOTO, YTO OHU BBIICHUJIM, YTO 1 OT HAX TPeOyeT, TO n OyfaeT
CUMTaThCsl HOPMOH. ECi CyOBEKT PU NPUHATUU PELLEHUS OY/IET PyKOBOJCTBOBATHCS 3HAHUEM O
TOM, YTO 1 TPEOYET, TO OH MOKET COIJIaCOBbIBATH CBOE MOBEJIEHUE C 71 110 JIIOOBIM PalIOHATILHBIM
CyOBEKTHBHBIM MPUYMHAM, BKIIIOYas Ty, YTO 7 SBJISIETCS] HOPMOW onpefesieHHoit cucteMbl. Co-
OTBETCTBEHHO, €CJIN JIF00ast YaCTh NPOMNO3UIIMOHAIBHOTO COfIep>KaHus MeTapu3N4eCKH CIIOCOOHA
YNPaBIISATh MOBECHUEM SMICTEMUUYECKAM 00Pa30M, TO OHA TaK>Ke CIIOCOOHA yNPABISITH TEM Ke
CaMbIM NTOBEJIEHNEM ¥ MOTHBALMIOHHBIM 00pa3oM.

Bo-BTOpBIX, YaCTh MPONO3ULMOHAILHOIO COAECP>KAHUS 71 MOXKET ObITh HOPMOJ, KOTOpasi pe-
ryJMpyeT MoBefieHne S, TOJbKO €ClIU 1 HOMOJIOTUYECKHU, U CJIEJIOBATELHO MeTaU3nYecKH Cro-
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cOOHA MOTHBALIMOHHBIM 00pa30M yNpaBJIsTh NOBeicHUEM S. HacTh NpONno3ULMOHATIBLHOTO COAEP-
>KaHUsl 1 0OOCHOBAHHO CUMTAETCSl HOPMOM, PEryJIMPYIOLIEH NMOBEEHHUE S, €CIM U TONIBKO €ClU
(1) HOMOIOrMYECKH BO3MOKHO, YTOOBI S yIOBJIETBOPST TPEOOBAHUSAM 71 U (2) HOMOJIOTUIECKHU
BO3MOXKHO, 4TOObI § Hapyian TpedoBanusi n. [IoCKOIbKY HOMOJIOTMYECKU BO3MOKHO, YTOOBI S
COTJIaCOBBIBAJI CBOE MOBE/ICHUE C 71, U UTOObI S Hapyluan TpeboBaHus 71, TO 7151 S HOMOJIOTMYECKU
BO3MOKHO co0at00amb n. [I0CKONIbKY HOMOJIOTUIECKHA BO3MOXKHO Jist S COOFONATh 1, TO Jist S
HOMOJIOIMYECKH BO3MOKHO COIJIACOBBIBATH CBOE MOBEACHUE C 11, TIOTOMY UTO 71 SIBJISIETCSI HOPMOM,
KOTOpas peryJjaupyeT MoBejieHue S, a 3HaUuT NoBefieHre S MOTUBALMOHHBIM 00pa30M yIpaBJIsieT-
cs nipy oMo n. Ecim cyOBeKT MOXET HOpMY COOJIFOIaTh, TO, IO MEHbLIEH Mepe, pa3yMHbIM
OyJIeT TO, UTO OH MOXKET 3TO JIeJIaTh MO Pa3HbIM CYOBEKTUBHBIM MpuunHaM. [Tockonbky Bce, uTo
BO3MOXHO HOMOJIOTUYECKHU , BO3MOKHO U MeTa(pU3NUeCKU, TO KOHUENTYAJLHOW UCTUHOM SIBJISIET-
€5 TO, YTO KaXK/asl HOpMa, peryJrpyrolasi HoBeicH!e S, MeTapu3nIeCcKu CliocoOHa MOTUBALIMOH-
HbIM 00pa30M yTNpaBJIsITh S.

JInst MOHSITUSI MPABOBOM HOPMbI 3TO Pa3MbIIIIEHUE MOXET UMETH CJIEIYIOLUE CJIeJCTBUS.
ITockonbKy (1) KOHUENTYaIbHON UCTUHON SIBJSIETCS TO, YTO KaxKjiasl MpaBoBasi HOpMa SIBJISIETCS
HOpMOIi, 1 (2) KOHIENITYaJIbHOU UCTUHOM SIBJISIETCS] TO, YTO HEYTO HE MOXKET CUMTATHLCSI HOPMOY,
peryaupyrouieii noBefeHue HeKOTOpOro Kjacca cyOobeKTOB, €Clid OHO MeTa(pu3nyecku He CIo-
COOHO yNpaBJIsITh WIEHAMHU 3TOrO KJIACCa KAK MOTUBALMOHHBIM, TaK U SIUCTEMUYECKUM 0OPa30M.
N3 sroro caepgyer, 4To KOHUENTYAIbHOM UCTUHOM SIBJISIETCSL U TO, YTO KaXK/asi IpaBOBasi HOpMa,
peryampyroIias moBefeHne YJIeHOB Kiacca, MeTapu3ndeckr CIocoOHa yIPaBISTh IMU KaK MOTH-
BAlIMOHHBIM, TaK U MUCTEMUYECKIM 00pa30M.

2.6 Mopesnb 10JIKHA NPABAONOI00HO UCTOJKOBBLIBATLCS Kak 00JIaJaroiasi MOPaJIbHLIMU KpU-
Tepusl JEUCTBUTEILHOCTU. YTOOBI MOATBEPAUTH TE3UC O BKIIOUEHHOCTHU, MOJIEIUPYeMasi CUCTEMA
NOJIKHA MPaBAONOJ00HO UCTONKOBBIBATHLCS KAK 00J1aJat01asi MOPAIbHbIMU KPUTEPUSIMU JICICTBU-
TEJILHOCTU. DTO 03HAYAET, YTO MOJENb IO/KHA ObITh OPraHW30BaHa TAK, YTOObI BHINOJHSIIUCH
nBa ycJioBusi. Bo-nepBbIX, JOKHO ObITH OYEBUHO, UTO CY/IbU YOEXK/IEHbI, UTO OHU PEeaU3yroT
MPaBUJIO NMPU3HAHUS, KOTOPOE BKJIOUAET MOPaJIbHbIE KPUTEPUU JIEUCTBUTEILHOCTH. BO-BTOPBIX,
TaK3Ke JIOJIZKHO OBbITh OUEBUJHO, UTO CY/IbU MPUMEHSIIOT 3TU MOPaibHbIe HOPMbI CKOPEe MPaBIIb-
HO, HE3KEeJI HeMPaBUJILHO; B IPOTUBHOM CJIy4ae BCE, YTO MOKHO C YBEPEHHOCTBIO CKAa3aTh O CY/lb-
SIX 3TOU MOJIEIIN, TaK 3TO TO, UTO OHU YOex OeHbl, YTO IPUMEHSIFOT HOPMbI MOpaJIi, KOT7Ia IPUHU-
MAIOT PELLIEHUS O TOM, SIBJISIETCS JIM OTAEJIbHAS PUHATAS] HOPMA FOPUUYECKU IEACTBUTEILHOM .

2.7 Mojienb He [0JI>KHA ObITh COBMECTMMA C 3KCKJIFO3UBHON MO3UTUBUCTCKON UHTEpPNpETa-
uuei. HakoHel, Mojiesib He [OJI’)KHA ObITh COBMECTUMA C IKCKJIFO3MBUCTCKOW WHTEPIpPETALEN.
XoTs TOT (pakT, UTO MOJETb MOXKET MPABAOMNOOOHO HCTOJIKOBBIBATHCS KAaK OMPEIeIsoIast
MHKJTIO3UBHYIO MTPABOBYIO CUCTEMY, MPEAINOJIATaeT, UTO UJIesl MOPAJIbHBIX KPUTEPUEB IOPUUIEC-
KOi IeMICTBUTEJLHOCTH SIBJISIETCS] HEMPOTUBOPEUUBOI, U CJIEIOBATEIILHO, YTO MPABOBAsi CUCTEMA
C MOPAJIbHbIMUA KPUTEPUSIMU ACACTBUTEILHOCTA KOHLENTYAJILHO BO3MOXHA, ObLI10 Obl MPEANOY-
TUTEJIbHEEe pa3paboTaTh MOJIENb, KOTOpasl Morja Obl UCTOJIKOBLIBATHCS KakK MPaBOBasi cCUCTEMA
MOAbKO B TOI MEpE, B KAKOI OHa 00J1aJjacT MOpaJbHbIMU KPUTEPUSIMU JIEUCTBUTENBHOCTH. [T03-
TOMY y CTOPOHHMKA 3KCKJIFO3UBHOIO MO3UTUBU3MA OCTAETCSI BOBMOXKHOCTb HEXKEJATEJIbHOTO OT-
pUlIAHUS CTaTyca MpaBa y UHCTUTYLMOHATLHON HOPMATUBHOI CUCTEMbI, KOTOPAsl YIOBIETBOPSIET
BCEM YCIIOBUSIM, BEPOSITHO,, KOHLIENTYAJILHO HEOOXOIUMbIM JIJIs1 CYLIECTBOBAHUS IIPABAa.

3. Pa3zpadoTka mMopen, NOATBEPKAAIOLIEN Te3UC O BKIIOYEHHOCTH

3.1 Homomoruyeckast BO3MOXKHOCTb MOJIETMPYEeMOro Mupa. YToobl yOeuThbCs B TOM, 4TO MO-
AEJIMPYEMbIIA MUP MOXKET HaM HEUTO PACCKA3aTh O MTPABE, yUUTHIBAS, YTO NPABO SBJISIETCS UCKIIIO-
YUTEJIHHO YEJIOBEYECKUM UHCTUTYTOM, MOJIEb ONpEJeNsieT MUP, KOTOPbIN MOX0K Ha Halll, KaK B
OTHOILIEHAM HAIMX 3aKOHOB NMPUYMHHOCTH, TaK W B OTHOILIEHWW HAIIMX YEPT, MOPOKAAOIUX Y
Hac NOTPEOHOCTD B MPaBOBOM PETYJIMPOBAHNN. B 4aCTHOCTH, CyOBbEKTBI 3TOT0 MApa SrOMCTUYHBI,
PalVOHANBHBI, M KaK MbI ICUXOJOTMUYECKN M (DU3MUYECKHU YSI3BUMBI [Tl TpAUYMHEeHus Bpefa. Kpo-
M€ TOr0, B 3TOM MUPE HET JJOCTATOYHOI'O KOJIMYECTBA MATEPUAIIbHBIX PECYPCOB, JOCTYIHBIX JIJIs1
HEMOCPEJICTBEHHOI' O Y/IOBJIETBOPEHUS BCEX MX >KEJaHWI U TOTPEOHOCTEN. A MOCKONIBKY B JJAHHYIO
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MOJIETh BKITFOUAIOTCS T€ OCOOEHHOCTH HAIIIEro MHUpPa, KOTOPbIe OOBSICHSIOT HAIly MOTPEOHOCTD B
npaBe, OHA OTIPEfIEIIsieT, KaKOM MUP HOMOJIOTMYECKH BO3MOSKEH.

3.2 CnyyaiiHasi HelorpelmMocThb CyOobeKToB Mojiesn. CyOBeKThI 3TOr0 HOMOJIOTMYECKU BO3-
MO>KHOTO MHpa 06ﬂaﬂaIOT TaKUMU 2KE€ MHTCJUICKTYAJIbHbIMU CHOCO6HOCT$[MI/I, 4YTO U MbI, HO UX
NPECTABICHUS] O MOPAJIM OTJIMYAIOTCS OT HAILMX B CIAEAYIOLIUX OTHOLICHUsIX . Bo-nepBbIX, CyOnb-
€KThI BCET7Ia COTJIACHBI B TOM, UYTO MOPaJib TpebyeT. Bo-BTOPBIX, X yOEK/IeHUsT OTHOCUTEIHHO
TpeOOBaHUIT MOPAJIU BCETTIa OKA3bIBAOTCS MPABMIIBHBIMU, HE3aBUCHUMO OT TOTO, BOCHIPUHAMAETCS
JI1 UMM MOPaJlb Kak OObeKTUBHO MPaBUJIbHAS WUJIU >Ke KaK ycsioBHas. M1 4To XOTs 10001 CyObeKT
3TOr0 MUpa MOXKET OLIMOATHCS ITPU PELLIEHMHA MOPAJIbHBIX BOIPOCOB, OHU HE OLIMOAIOTCS IIPU pe-
LIEHUN JIPYTHUX BOMPOCOB. B-TpeThux, ux yOex/ieHnsi OTHOCUTEIILHO TPeOOBAaHMI MOpPaJi BCeryia
OKa3bIBAOTCS MUCTEMUYECKN 0OOCHOBAaHHBIMU; OHU BCETTIa HAXOJISIT 0OOCHOBAHHbBIE ApT'yMEHThI,
KOTOpBIE OMPAB/IBIBAIOT UX YOEKJICHNSI, U TIOATOMY MOTYT 3MUCTEeMUYECKA 000CHOBATH KaXKJI0e
13 HUX.

XOTsl 9TH YCJIOBUSI ONKCBHIBAIOT TOJIOXKEHUE JIeJ, KOTOPOE MA.108EPOAMHO T TaKUX Cy-
IIECTB, KaK MbI, HO OHO BCE K€ JIJIsl HAC 603MOX#CHO. BO-NIepBbIX, /7151 IBYX JIOOBIX areHTOB OYe-
BUJTHO, YTO MPUATH K COTJIACHIO TIO MOBOJY OMPEJIENIEHHOr0 MOPaIbHOIO BONPOCAa HOMOJIOTMYECKU
BO3MOXKHO; B HallleM MUpPE Mbl YaCTO HE COIJIAlllaeMCsl MO OfHAM BOIPOCAM, HO COTJIAIaeMCsi
1O JIPYrUM. Y YUThIBAsl, YTO [IBA PA3HBIX areHTa MOI'YT HOMOJIOTMYECKU JOTOBOPUTLCS MO MOBO-
[y OJJTHOTO MOPAJILHOTO BOMPOCA, OHM MOTYT HOMOJIOTHUECKHU JIOTOBOPHUTHCS TIO MOBOJY JTIFOO0TO
MopaJbHOTrO Borpoca. Ho ecii iBa areHTa MOTYT HOMOJIOTMYECKH JIOTOBOPUTHCS] OTHOCUTEITHHO
J11060r0 MOPAILHOTO BOIMPOCA, TO 3TO MOTYT CJIeNIaTh BCE OCTaJbHbIe areHThl. HeT ocHoBauuii no-
JlaraTb, 4YTO TaKM€ CylECTBAa, KaK Mbl, MOTYT PAaCXOJUTLCS B TOM, YTO MOpaJib Tpe6yeT B KaX10M
OT/IEJILHOM BOIPOCE.

Bo-BTOpBIX, CYyIIECTBYET HOMOJIOTUYECKM BO3MOKHBI MUP, B KOTOPOM KaXK/bINl UEJIOBEK
BCETTIa OKa3bIBAETCS MPAaB OTHOCUTENLHO TpeboBaHui Mopas. [10CKOMBKY 7t MEHST HOMOJIOTH-
YEeCKM BO3MOKHO OBITh MPaBbIM B OTHOILIEHWH TOTO, YTO TPeOYEeT MOpajb MO OHOMY BOTIPOCY,
J11 MEHA HOMOJIOTMYECKIM BO3MO2KHO OBbITH MpaBbIM B OTHOUWICHUU TOT'O, YTO Tpe6yeT MOpaJIb 1o
BCeM Jipyrum BorpocaMm. Ho nockosbky To, 4TO HOMOJIOIMYECKH BO3MOXKHO /IJIsl OFJHOTO areHTa,
HOMOJIOTMUECKU BO3MOXKHO JIJIsl BCEX areHTOB, TO HOMOJIOIMYeCKH BO3MOKHO, YTOObI BCE areHThI
ObLIM TIPaBbI B OTHOIIEHUH TOTO, UYTO TPEeOYET MOPAJIb 110 JIFOGOMY BOTIPOCY .

B-TpeThux, CyiecTByeT HOMOJIOTUUECKH BOBMOXKHBIM MUD, B KOTOPOM KasKJIbIil YeJIOBEK 3Ha-
eT, 4TO Mopasib TpedyeT 1o Jrbomy Borpocy. [ToCKoNbKy y MEHSI €CTb HOMOJIOrMYecKasi BO3-
MOXKHOCTB 3MUCTEMUYECKA 0O0CHOBATH U OKA3aThCS MpaBbIM OTHOCUTEJIBHO TOT'O, YTO, 10 MOEC-
MY MHEHUIO, MOpPaJib TpeOYyeT B OJHOM BOMpPOCE, TO Y MEHSI €CTh HOMOJIOTMYECKasl BO3MO>KHOCTh
3MUCTEMUYECKN O00CHOBATh U 0KA3aThCsl MPABbIM OTHOCUTENILHO TOT'O, UYTO, 0 MOEMY MHEHHIO,
MopaJib TpeOyeT 1o Jr6oMy Borpocy. Ho MOCKoIbKY TO, YTO HOMOJIOTMIECKH BO3MOYKHO JIJIs Of-
HOT'O areHTa, HOMOJIOTMYEeCKN BO3MOYKHO JIJIsl BCEX areHTOB, TOTTIA Y BCEX areHTOB €CTh HOMOJIOTH-
YecKasi BO3MOXKHOCTb OKa3aThCsl MPaBbIM OTHOCUTEILHO TOTO, UYTO MOPaJlb TPEOYET MO KaXKoMY
BOIPOCY, ¥ AMUCTEMUYECKHA 0OOCHOBATH KAXK/I0€ TAKOE YOeKIeHuE.

Takum o6pa3om, cyliecTBa B MOJIENHN MPEACTABISIOTCS CAYHALHO HENOPeuUMbiMY TIO OT-
HOIICHUIO K MOPAJId — ¥ He 0053aTeJIbHO WM TI0 CBOEI CYTH HENOTPeIlMMbIMU — B TOM CMBbICJIE,
YTO OHU BCETJIa 3HAMONL, YTO MOPaJb TpeOyeT. PazHuiia 3akimovaercs B cienytomieM. [Tockonbky
uX yOeKieHnss OTHOCUTEIILHO TPpeOOBaHWII MOPAJIM BCETfa UCTUHHBI, U Y HUX BCETNa HalyTCs
pa3yMHbIE apryMeHTbI, PY MOMOIIM KOTOPBIX OHM 3MUCTEMUYECKMM 00pa3oM OOOCHYIOT CBOM
yOesK/ieH!s1, OHU BCEeT/ia 3HAIOT, YEro MOpajib TpeOyeT, U CIIEIOBATEILHO OHU Henopeuiumsl B
OTHOILIEHWU TOT0, YTO OHa TpedyeT. Ho 3Ta HemorpemmmMocTh yCcaoBHA WK CllyyaiiHa B Clefly-
IOIEM OTHOIICHUM: XOTsI CYOBEKThl B 3TOM MHPE YacTO TPaBbl B KaX/[OM BONPOCE, OHU MOTYT
ObITb HE MPaBbl B OTAEJILHOM BOMPOCE. DTO HE 3HAYUT, HOBTOPIOCH, UTO OHU YMHEE WUJIU UMEIOT
60J1ee HaJIeXKHBIN IOCTYN K TPEOOBaHMSIM MOPAJIN; OHM TaK e KaK U Mbl MHTEJUIEKTYaIbHO Orpa-
HWYEHbI, M IPOCTO CIyYalHO HATHIKAIOTCS HA MPABUIIBHBIE B3TJISIbI M TPABUIIbHBIE apryMeHThI. B
OTJIM4YME OT BCE€3HAOUIEro BOI‘&, KOTOpLIﬁ HU B KOHICNTYAJIbHOM, HU B HOMOJIOTUYECKOM CMBbICJIE
HE MOKET OIINOATHLCS HU B 4yem, Cy6’beKTbI 9TOI'0 HOMOJIOI'MYECKN BO3MO2KHOI'O MH1pa, Kak U MbI,
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MOTYT OLIMOATHCS MO OTAEIBHOMY — UJIM JJaXKe M0 KaXK0MY — MOPaJIbHOMY BONPOCY OTHOCHUTEIIb-
HO TOr'O, YTO OHU JJOJI>KHbI UJIU HE JJOJIXKHbI JIEJAaTh.

HpennonoerHe O TOM, 4YTO Cy6'beKTbI 9TOro Mmpa Moryr ommobaThCs 1o OTNCJIBHOMY MO-
pa’IbHOMY BOIPOCY, HEOOXOAUMO JIJIs1 TOTO, YTOObI OHU ObLIM TIOXO0XKK HA HAC BO BCEX PEJICBAHT-
HbIX OTHOIICHUSIX, U CJIEOBATEILHO, YTOObI UX MUP ObLT HOMOJIOTMYECKU IOCTYIIEH [1JI51 HALLIETO.
Ecau Ob1 HE TOT (pakT, UTO CyOBEKTHI MOT'YT ObITh HEMpPaBbl, KAK U Mbl, O OTAEILHOMY MOPAJIb-
HOMY BOMNPOCY, Mbl NOJYYUIA Obl MUP CJMILKOM AAJIEKMIA OT HALIEro, 4TOObl paccKa3aTb HaM
HEYTO 00 UCKIIIOUUTEIBHO YEJI0BEYECKOM MPUPOJIE NPaBa, KaK OHO ONPEEISIETCS HALLMMMU MTpaK-
THUKaMU, CBOWICTBAMU U YA3BUMOCTSIMU. HpaKTI/IKI/I, KOTOPbIE NOPOKAOT TO, YTO Mbl Ha3bIBa-
€M MpaBoM, (POPMUPYIOTCSI KaK HaUMU ySI3BUMOCTSIMU, TaK U HAUUUMU HEOCTATKAMMU, A TAK>Ke
cofiep>KaHueM HOPM, KOTOPBIE Mbl IPUHUMAEM [1JIs1 PETYJIMPOBAHUS TOBEICHUS CYILIECTB C 3TUMU
YSI3BUMOCTSIMU U HE[JOCTATKAMMU.

CywecTBa 3TOro Mupa NOX0Xu Ha HAC B IPYIOM Ba>KHOM U MPUCKOPOHOM OTHOLLIEHUH,, KOTO-
poe OOBSCHSIET, MOYEMY OHU TaKKE HY>KJAKOTCS B MPABE: OHU, KAK U Mbl, YACTO COBEPLLAIOT CO-
OHUAJIbHO BPEHBIC MOCTYIIKH, KOTOPLIC, 10 UX NPUSHAHUIO, SIBJISIFOTCA MOPAJIbHO HETIPABUJIbHBIMMU.
HOCKOHbe OHM, KaK U Mbl, Y>)KaCHO 9IrOUCTUYHbI 1 0ObIYHO PYKOBOJACTBYIOTCA CUJIIbHBIMU 9MOLU-
SIMUA, OHU YaCTO COBEPILUAIOT TaKKe MOCTYNKU, KOTOPbIE CUUTAIOTCS MOPAIbHO HEMPaBUJIbHBIMU,
— WU KOTOpbIe OYAYyT TAKOBBIMU, €CJIU MOCTYNKKU COBEPLUAIOTCS B COCTOSIHUU appekTa, — UTOObI
NPOJIBUHYTH TO, YTO, IO UX MHEHHUIO, OTBEYAET UX K€ MHTEepecaM. Y UUTbIBask OrPaHUYEHHOCTb
MaTepPUAIbHBIX PECYPCOB, B 3TOM MUPE 4acTO OyAYT BO3HUKATh HACUIILCTBEHHbIE KOH(JIMUKTHI,
HapyLIaroLye oOLECTBEHHbIN NOPSIOK.

Hackonbko yacTo aTu KOH(bJIl/lKTbI MpOoUCXOoasAT B TOM MUPE MO CPAaBHEHUIO C HAILIUM, HE SICHO,
HO MOKHO MPEMNONOXKUTh, UTO peske. [IpuurHa B TOM, UTO B HallleM MUPE 7151 IOCTUKEHMSI CBOUX
HMHTEPECOB Mbl 0OBIYHO MOCTYMAEM MOPATIbHO HENPABUILHO, TOCKOJIBKY OLIMOOYHO CUUTAEM STOT
NOCTYNOK MOPAJbHO JOMYyCTUMbIM. B omMcaHHOM MHOM MUpE TaKOro pofia MyTaHULbl C MOPAJIbIO
HE TMPOMUCXOJIUT, N0 KpaliHell Mepe, He B cllydyae OeclpUCTPACTHOTO PacCMOTPEHUsI CyObeKTaMu
MopasbHoro Bompoca. Eciu B MofienmupyeMoM Mupe 13-3a MOPaIbHOW MyTaHUIbl HACUIIbCTBEH-
HbIX KOHC]:)JH/IKTOB HE€ BO3HHMKAECT, TO, CKOPEE BCEI'O, B HEM UX 6ygeT MCHBIIE, YEM B HAlLIEM MUPE.

OpHAaKO AOKHO OBbITH SICHO, UTO TAKUE COLUATILHO BPEIHbIE KOH(MMKTHI B 3TOM MUPE BCE 3Ke
Oy/lyT BO3HUKATb JJOBOJLHO YaCTO, UTOObI [IJIsl MOJICPKAHUSI MUPA TOHAJO0MIOCH HEUTO BpOJe
npaBa. Takue cylecTBa, Kak U Mbl, YACTO COBEPLIAIOT «IPECTYIUICHUSI B MOPbLIBE CTPACTU» B
coctosiiuu apdekTa, KOrjaa Hac OfIoJIeBAIOT HABSI3UMBbIE >KeJTaHUsl UM NOTPEOHOCTU. BosbIMH-
CTBO MPOTHUBONPABHBLIX IMOCATATCJILCTB ABJIAIOTCSA, HAIPUMEP, CIIOHTAHHBIMU «NPECTYIVICHUAMU
B MOPBIBE CTPACTH» , BO3HUKAIOIIMMU B Pe3yJibTare (DPyCTPAlUn OCTPbIX Keyanuil’. [T0cKobKy
CyOBEKTbI MOJIENIM TAK € KaK U Mbl CKJIOHHBI K COBEPLICHUIO TAKUX MOCTYNKOB, U MOCKOJbKY
OrPaHUYEHHOCTb MATEPUANIbHBIX PECYPCOB (BKIIIOUAsk POMAHTUUECKUE U CEKCYallbHbIE PECYPChl)
MOXKET NPUBECTU K BOBHUKHOBEHUIO KOH(IIMKTOB, OUEBUIHO, YTO B UX MUPE HEUTO BPOJIEC MpaBa
HEOOXOIUMO.

3.3 Mopenb UHCTUTYUMOHAIBHON HOPMATUBHOW CUCTEMbI C MOPAbHBIMU KPUTEPUSIMU JICH-
CTBUTEJILHOCTU. Y YUTBIBAsI, YTO CYObEKThI B 3TOM MUPE YacTO BCTYMAIOT B KOH(PJIMKTHI, HApY-
LIAIOLIMEe MUP, BOBHUKAET HEOOXOIMMOCTh B CO3JIaHUU YEr0-TO MOXO0KEro Ha MPABOBYIO CUCTEMY,
NO3BOJISIIOLLYI0 MUHUMU3UPOBATH YACTOTY TaKUX KOH(JIMKTOB. Takasi cuctemMa npu NpaBUIbLHOM
€€ MOCTPOECHUM MO3BOJIUT HACTOJBKO CHU3UTH KOJUYECTBO KOH(IMKTOB, YTO JIIOAU OYAyT eciu
HE aKTUBHO MPOCUTH, TO, MO KPalHE#l Mepe, COIIAllaThCsl HA TAKOE PEryJMpOBAHUE UX MOBE-
JICHUA. Xorsa JIFOU B 9TOM MUPE OTJIMYAKOTCS OT HAC TEM, YTO BCErja o6nana}0T IMpaBUJIbHbIMA

"Hanpumep, B 37,5 % cilydyaeB JKEHIIMHbI CTAHOBSITCS KePTBAMHU YOUIICTB, COBEPIIAEMBIX HX K€ MYKb-
siMi, a B 91% — >kepTBaMH CBOMX >Ke 3HaKOMbIX. CM.: “Crime in the U.S.”, Uniform Crime Reporting,
mocTymnHO To afpecy: https://ucr.fbi.gov/crime-in-the-u.s/2010/crime-in-the-u.s.-2010/offenses-known-to-
law-enforcement/expanded/expandhomicidemain; u “29 Intriguing Crimes of Passion Statistics”, Brandon
Gaille (May 23, 2017), npoctynHo no azpecy: https://brandongaille.com/27-intriguing-crimes-of-passion-
statistics/.
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NPEACTABICHUSIMA O TPEOOBAHUSIX MOPAJIM, OHU IOCTATOYHO MOXOXKMW HA HAC B SMOLMOHAILHOM
TUIaHe, CYUTask CBOW MUP HUYEM MHBIM, KaK parickuM cafom. OnpeiesieHHOe MHCTUTYIMOHATBHOE
peryJiMpoBaHue NP MOMOILLY CAHKIIMI 32 HECOOJIIOJIeHEe HOPM OYy/IeT BOCIIPUHUMATBLCS KaK He-
00X0aUMOe 3J10.

Takue cankuuu OyayT o0JagaTh TEM XKe XapakTepoM, YTO U B Haulem mupe. MHorpma oHu
Oy/lyT HOCUTb SIPKO BBIPA>KCHHbIN KapaTesbHbI XapakTep, BpPOAe, HAPUMEpP, HAUMX CAHKLUUA
32 YroJIOBHbIE MPECTYIUIEHUS], @ UHOT/IA, KAK B CIIy4ae HALIUX CAHKLMIA, CBSI3aHHBIX C JIEJUKTHbIM
NpaBoOM, OyAyT HAIpaBJIEHbI HA BO3MELLEHHUE yIepOa, MNPUUMHEHHOIO HEMPABOMEPHbIMU AEVICTBU-
SIMU UM O6e3[IeHCTBUSIMU JIPYTUX Jiuil. MIHOr[a opraHbl, YIIOJTHOMOYEHHBIE BHIHOCUTDL PEIICHUS
COTJIaCHO 3TUM HOpMaM, OyyT OTKA3bIBATHCSI MPUMEHSITH ONpeieJIeHHbIE MHCTPYMEHThI, Hallpu-
MEp, IOrOBOPbI UM 3aBELIAHUS, B CUJTY UX HEHajiexKalero opopMiIeH s, BEICTYNAIOLIET0 Kak
CPENCTBOM UX 00ECMeUeHHUs], TaK Pa3yMHbIM CTUMYJIOM.

Yro kacaeTcsl npaBuia NPU3HAHUS, TO AOJKHOCTHBIE JIMLA JAHHOW WHCTUTYMOHAIBHON HOP-
MATUBHOW CUCTEMBbI CXO/SITCSI B BONPOCAX NPU3HAHUS, TPUMEHEHUSI U 00ECNIEYEHUS] UCTIOJIHEHUS B
Ka4yeCcTBe MPABUJI CUCTEMBI BCEX U TOJILKO UMIIEPATUBHBIX MOPAJILHBIX HOpM. MopaiibHbIe HOPMBbI
no6poyieTesn, KOTOpbIe JIUILb MOOLIPSIOT MOBEJIEHNE Kak JOOpOeTeNIbHOE U He TPEeOYIOT ero Kak
00513aTeILHOTrO0, HEe MPU3HAIOTCS B KAUECTBE ICNCTBUTEILHBIX «IOPUMUECKUX» HOpM. Hanpumep,
B cucTeMy OYyT BKJIFOUECHbI B KAYECTBE IOPUUUECKUX T€ MOPAJIbHbIC HOPMbI, KOTOPBIE 3ampella-
IOT YMBILLIJICHHOE JIMILIEHUE XKU3HU HEBUHHOI'O YEJIOBEKA, HO HE T€, KOTOPbIE MOOLIPSIOT MOMOLLb
APYTUM, MOCKOJbKY COOTBETCTBYIOLIME ACWCTBUS HE SIBJISIIOTCSl 00s13aTEbHBIMU, HO MOPAJILHO
noopojeTeabHbIMU. TakuM 00pa3oM, NOJPKHOCTHBIE JIMLA CUCTEMbI CXOMISITCS BO MHEHWHU, YTO
«TPaBOM» CUUTAIOTCSI TOJBKO T€ MOPATIbHbIE HOPMbI, KOTOPBIE ONMPENEIISIIOT ACUCTBYS, KOTOPbIE
YEJIOBEK «JJOJI3KEH» WU «00s13aH» COBEPILUUTD, 2 HE T€, KOTOPbIE ONPEIESIIOT JeHCTBUS, KOTOPbIS
eMY «CJIETyeT» COBEpIIUTh.

anee, Hecy>KeOHOE MOBEACHUE JIFOJIEN B 3TOM HOMOJIOTMYECKHU BO3MOXKHOM MUPE HACTOJIb-
KO COOTBETCTBYET TPEOOBAaHMUSM JCHCTBYIOLLErO MMpaBa, HACKOJIBKO Hallle MMOBEJCHUE B HallleM
mupe. B GonblMHCTBE CityyaeB KOH(POPMUCTCKOE MOBEJIEHUE JIIofiel, Kak M y Hac, He MOTHBU-
POBAHO >KeJTaHWEM COTrJIacOBATh €ro C MPaBOM MJIM 3HAHKEM O TOM, YTO MpaBo TpedyeT. OHM Tak
K€ KaK U Mbl 3MOLMOHAIBHO CKJIOHHBI BO3[EPXKUBATLCSI OT YOUNCTB U KpaxK. B npyrux ciydasx
UX KOH(POPMHUCTCKOE MOBECHUE, KAK BO3MOKHO U MOBEJICHUE HEKOTOPBIX U3 HAC, MOTUBUPOBAHO
JKeJTaHUueM M30e3KaTh CAHKLMI, IPEAyCMOTPEHHBIX 3a HapylLUeHue aeicTByrolero npasa. Ho, kak
Y B HAllIeM MUpE, BCETJIa €CTh CYOBEKThI, KOTOPbIX HE OCTAHABIMBAIOT CAHKLMY ITPU COBEPLUEHUN
COUMaIbHO BPEJIHLIX MOCTYNKOB, HApyIatolux 3akoHbl. Ho gaxke B 3TOM ciyuyae cyObeKThbI CO0-
JIIOIAIOT AEVCTBYIOLIME HOPMbI B JOCTATOYHON CTENEHU, YTOOLI MUPHO 3KUTb U APY>KHO pabOTaTh
B TOM, UTO MPaBUJILHO HA3bIBAETCSI COOOLIECTBOM.

Hakonen, cyObeKTbl B 3TOM MUPE, KaK MPaBUJIO, CUUTAIOT, YTO HOPMbI, PEryJUPYIOLIHUE UX
NOBEICHUE, MOPAJILHO ONPaB/IaHbl KAK HEOOXOAUMOE, HO MPUCKOPOHOE CPEACTBO OOecneyeHust
OTHOCUTEJILHOIO MHUPAa, MO3BOJISIIOLUET0 UM >KUTh BMECTE U MOJIb30BaThCs Oaramu COLMaIbHO-
ro COTPYAHUYECTBA. ITO OTHOCUTCS K CyObeKTaM JIF0O0r0 BHA MPABOBBIX HOPM: JIOJKHOCTHbIC
Jla 0ObIYHO CUYMTAIOT MOPATTLHO OMPABIaHHBIMU T€ HOPMbI, KOTOPbIE PETYJIUPYIOT UX CITyKeo-
HOE MOBEJICHUE, B TO BPeMsl KaK BCe PYrue CyObeKThl, HaXOSIUECs MOJ] FOPUCAUKIUEH CUCTEMBI,
CUMTAIOT MOpPAJbHO ONPABAAHHBbIMU [EVCTBYIOLIME MTPABOBbIE HOPMbI, PErYJIUPYIOLIME UX MOBE-
[CHUE.

OnmcanHasi MOJIENTb OTPEiesIeT HOMOJIOTMIECKA BO3MOXKHBIA MUP ¢ 3(P(eKTUBHON MHCTH-
TYUMOHAJILHON HOPMATMBHOW CUCTEMO, HAIENSIIOLIEN IOPUIMUECKON CUIION BCE M TOJIbKO HUM-
NepaThBHbIE MOpaibHbIEe HOPMbI. [IOJIZKHO ObITh SICHO, UYTO MHCTUTYILMOHAJIbHAST HOPMATUBHASI
cucTema, HajIeJsitolasl IOPUAUIECKON CUIION BCE U TOJbKO UMIEPATUBHbIE MOPAbHbIE HOPMbI,
KOHLENTYaJbHO BO3MOXHA. Takas cuctema MOXKET U HE CUATATHCS MPABOBOM, HO CYILECTBOBA-
HUE 3(PPEKTUBHON MHCTUTYUMOHAIBHON HOPMATHUBHOW CHUCTEMbI, HAACISIOLIEH FOPUMYECKON
CUJION BCE U TOJIBKO UMIIEPATUBHBIE MOPAJIbHBIE HOPMbI, OUEBUIHO, KOHLIENTYAIbHO BO3MOXKHO.
[TockonbKy HOMOA02UUEeCKU BO3MOKHO, YTOOBI 3TOMCTUYHbIE, MHTEJUIEKTYaJIbHO OrPaHUYEHHBIE,
ySI3BUMBbIE CYOBEKThl TAKOIO MUPA ObUTH CIIy4aiiHO HEMOrPEeLNMbI, CYILIECTBOBaHNE 3(P(EKTUB-
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HOW MHCTUTYLMOHAJILHOM HOPMATUBHOM CUCTEMBI, HAAECISIOLIEN FOPUANYECKON CHUJION BCE U TOJIb-
KO UMIIEPATHUBHbIE MOPAJIbHBIE HOPMBbI, /1151 HAC TaK>Ke BO3MOXKHO.

4. IlopTBepxkaeHUEe Te3Uca 0 BKIIOYEHHOCTH:
MOJIeJINPyeMasi CUCTeMA SIBJISIETCS MPaBOBOI CHCTEMON

Cy1iecTByeT /iBa BONPOCa OTHOCUTENLHO TOTO, HACKOJIBKO YCIIELIHO MOJIENb MOATBEPKIAET
TE3HC O BKIIIOYEHHOCTH. [IepBbIit BOMpOC 3aKITt0YaeTcs B TOM, MOXKHO JI TPABUJIBHO OXapaKTepH-
30BaTh TaKyl CUCTEMY, COINIACHO OOBIYHOMY CJIOBOYNOTPEOJIEHUIO, O KOTOPOM 3JeCh UIET PEYb,
KakK 11pasosyro. UTo0bl cCUNTAThCS NPABOBOM, OHA 0JKHA (1) yIOBIETBOPSITH MUHUMAJIBHBIM YC-
JIOBUSIM CYLIECTBOBaHMSI MPABOBOI CHUCTEMBI, TPEJIOKEHHbIM XapToM; (2) cofepKaTb HOPMBI,
perynupytoiiye HeciykeOHoe MoBefeH!e, C MUHUMAIILHBIM COJIEpKaHUEM eCTECTBEHHOI'O MpaBa;
(3) cornacoBbIBATLCSI C CEPBUCHOW KOHUEMUUU BAACTU; U (4) peryaupoBaTh MOBECHUE MyTEM
NPU3HaHWUS, TPUMEHEHNS] ¥ 00ECTIEYeHNs MCTIOJTHEHNS HOPM, METa(pU3NYECKN CIIOCOOHBIX yIpaB-
JISITh TTOBEICHNEM MOTHBALMOHHBIM 1 3MMCTEMUYECKAM 00pa3oM. BTopoil Bompoc 3akitovyaeTrcs
B TOM, MOKHO JIM UCTOJIKOBATh CUCTEMY, KOTOPYIO MPAaBUIILHO XapaKTepu30BaTh KaK MpaBo, Kak
cofiepyKalllyto MHKJTFO3UBHOE MPABUIIO MPU3HAHMKS, @ HE KaK COIepyKalllylo IKCKIIIO3MBHOE NPaBU-
JIO MPU3HaHUS, OCHOBAaHHOE Ha UCTOYHUKE.

4.1 Cucrema yloBIE€TBOPSIET MUHAMAIIbHBIM YCIIOBHSIM CYILIECTBOBAHHUS TPABOBO CUCTEMBI,
npeioXKeHHbIM XapToM. OnucaHHasi BbIIIE MHCTUTYLMOHAJbHAST HOPMATHBHASI CHCTEMa SIBHO
YAOBJIETBOPSIET MUHUMAJILHBIM YCJIOBUSIM CYIECTBOBAHMSI IPABOBOI CUCTEMBI, MTPEIOKEHHBIM
Xaptom. Bo-niepBbix, CyIIeCTBYeT KOHBEHIIMOHAILHOE MPABUJIO MPU3HAHKS, KOTOpPOE TpeOyeT OT
cyjeit MpUMeHeHNsl U 06ecneyeHnsl UCTIOJTHEHNSI BCEX U TOJIbKO UMIIEPATUBHBIX MOPAJIbHBIX HOPM
B OTHOLLUEHUM CyOBEKTOB cUCcTeMbI. B Toit Mepe, B Kakoi JJOJKHOCTHBIE JIMLA CUCTEMBI CXO/ISTCS
BO MHEHUM, YTO OHU NMPUHUMAIOT BHYTPEHHIOKO TOUYKY 3PEHUS Ha TIPABUJIO MTPU3HAHNUS U CIEYIOT
€My BO BCEX MOAXOAAIMX OOCTOSTENLCTBAX, 3Ta HOPpMA OyAeT KOHBEHIMOHAJILHON 1 OyJeT CBsI-
3bIBATh JIOJKHOCTHBIX JIML OOLMMU 00sI3aTelIbeTBAMMU®.

Bo-BTOpBIX, CyOBEKThI CUCTEMBI B LIEJIOM COTJIACOBBLIBAIOT CBOE MOBEJIEHUE C JIEHCTBUTEb-
HbIMU HOPMaMM CHCTeMbl. XOTsi XapT Ha3bIBaeT 3TO yCJIOBUE TPeOOBaHMEM MOBMHOBEHHUS, 3TO
CJIMIIKOM CUJIbHasl (DOPMYJIMPOBKA. Y TBEPKJIEHHE O TOM, YTO CyOBEKT MOBUHYETCS MpaBUily,
MOJIpa3yMeBaeT, YTO MOTHBALWS MOBEJIEHNsI, TPEOYyEMOTro MPaBUIIOM, KAKUM-TO 00pa30oM CBs3aHa
¢ TeM (PaKTOM, YTO MPABUIIO 3TOTO TPEOYET; MOXKET OBITh TaK, YTO MOBEJIEHNE CyObEKTa MOTHUBU-
POBAHO MPABUJIOM, @ MOKET OBITh TaK, YTO €ro MOBEJAEHNE MOTUBUPOBAHO >KEJIAHNEM M30€>KaTh
caHkiii. Ho HeT HMKaKuX OCHOBAaHMI MOJIAraTh, YTO B KOHLENTYaIbHOM IJIaHe KOH(POPMUCTCKOE
noBeJieHre cyObeKTa BCerfia A0KHO OOBSCHSTHCS CChUIKON Ha MPABUIIO WM €r0 CAHKLUU; TOT
hakT, 4TO 51 HUKOI/Ia He yOMBAJI JIFO/Ieil, HE MMEET HUKAKOrO OTHOLIEHHS K TOMY, YTO 3aKOH 3TO
3anpelaeT WK 3a 3TO Haka3bIBaeT. [JocTaTOYHO TOro, 4YTOObI CyOBEKTHI MOTUBMPOBAHBI COrJIa-
COBBIBATBb CBOE MOBEJICHNE C HOPMOM B JOCTATOYHOM KOJIMYECTBE TEX OOCTOSITENBCTB, B KOTOPBIX
OHU MOTJIM ObI MOYIATECS NCKYIIEHUIO TIOCTYNIUTh NHAYE, YTOObI CUCTEMA YCIIEIHO MOAAECPKU-
Bajla MUp, obecneunBasi MpefcKa3yeMyro CTaOMILHOCTh SKU3HU B COOOIIECTBE. DTO TpeOOBaHUE
TaK>Ke YETKO BBIMOJHIETCS CUCTEMOI, ONMMCAHHON BbIlIE; U3y4aTh MOTHUBbBI I'pak/laH, KOTOpbIE
00BSCHSN Obl UX KOH(POPMUCTCKOE MOBEfIEHNE, HET HeoOxoauMocT. TakuM obpazom, 006a Mu-
HUMAaJIbHBIX YCJIOBHs XapTa y[OBJIETBOPSIFOTCSI ONMMCAHHOW 3[€Ch MHCTUTYLMOHAIBHOI HOpMa-
TUBHO¥ CUCTEMOM.

8310 HE npeanoaracT u HE NOATBEPAKAACT TE3UC O KOHBEHIMOHAJIbHOCTH. 3{1er JIMIb mpeanoJiaracTcs,
4TO CYHCCTBYECT HOMOJIOTMYCCKU BO3MOKHbII MUp, B KOTOPOM MNpPABWIO TpPU3HAHUA SABJISICTCA
KOHBCHIIMOHAJIBHBIM . Ho ecimu ynrarens courer TaKYI XapaKTEPUCTUKY HerHeMHeMOﬁ, TO OH MOXKET
Ha3BaTb MpaBUJIOM NMPU3HAHUS BCE, YTO, IO €0 MHEHUIO,, MOKET CUMTATHCA TAKOBBLIM.

Kak rooput Xaprt: «Tem npaBujiam MoBeJieHNsl, KOTOPbIE IENCTBUTENBHBI COMJIACHO OKOHYATEIbHBIM
KPUTEPUSIM JIEHCTBUTELHOCTU CUCTEMBI, IOJKHBI, B OOLLEM U LIEJIOM, NOBUHOBATLCs», cM.: H.L.A. Hart,
The Concept of Law. P. 113.
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4.2 B cucreme eCTb HOpMbl C MUHUMAJIbHBIM COfIEpKaHUEM eCTeCTBEHHOro npasa. Cucrema
XapaKTEpPU3yeTCsl TEM, YTO XapT Ha3bIBAET MUHUMAJIbHBIM COJIEPXKAaHUEM €CTECTBEHHOIO MpaBa,
U OTIpeMIeIIeTCS KaK «MPaBuiIa OBEICHNS, KOTOPhIE [ yUnThIBAsI BaXKHbIE (PAKThI O YEJIOBEUECKON
npupoje] T0JIKHA UMETh Jit00ast COLMaIbHAsl OPraHu3alys [Jisl TOrO, YTOObI ObITh KU3HECTTIOCO0-
HOI» %, DTu mpaBuiIa cofiepskaT 3anpeThl HA BOPOBCTBO, HACUIIME U IPYTUE EHCTBUS, yrpoXKa-
IOLMEe «MUHUMAJILHON 3ajlade BbDKUBAHUS, CTOSIIECH Nepesi OObEeUHSIIOIUMHUCS APYT C APYroM
qrofpMu» . TIOCKONTbKY BCe ATH MpaBHUiIa MOBECHUSI SIBIISIFOTCS UMIEPATUBHBIMUA MOPATbHBIMU
HOpMaMM, OHU BHEJIPEHbI B UHCTUTYMOHAIBHYK) HOPMATUBHYIO CUCTEMY , HAJICJISIIOLLY IO FOPUIU-
YECKOH CUJION BCE M TOJIBKO MMIIEPATUBHbIE MOPAJIbHbIE HOPMBI. ECiiM KOHLENTYyanbHO HEOOXO-
IUMBIM TMPU3HAKOM BHYTPUTOCYIAPCTBEHHOTO MpaBa B HOMOJIOTMUYECKM JOCTYMHBIX HaM MHUPax
SIBJISIETCSI TO, YTO OHO MUHUMAJILHO COJIEP>KUT €CTECTBEHHOE MPABO, TO MOJIE/Ib MHCTUTYIUOHAb-
HOUl HOPMATUBHOM CUCTEMbI B 3TOM MUPE YIOBJAETBOPSET JAHHOMY NONOJHUTEILHOMY YCIJIOBUIO.

4.3 Cucrema coryacyercsi C CEpBUCHON KOHLENLMY BIACTH

4.3.1 Cucmema obaaoaem eaacmoto de facto

Cucrema o6naziaeT BIacThio de facto Hai CyObEeKTaMU KaK B OTHOIIEHUN WX O(OUITIAILHOTO,
Tak U Heo(PUIMATBHOTO MoBefieHus. BcmoMuuM, uTo BnacTh de facto «mbo [1] npeTeHayeT Ha
JIETUTUMHOCTD, JIMOO JIUILb JIEJaeT BUJI, UYTO MpEeTeHAyeT, U [2] 3(p(heKTUBHO HABSI3bIBAET CBOIO
BOJIIO T€M, Ha KOTO PaclpOCTPaHSIeTCs» 2.,

Cucrema yJoBIeTBOPSIET 000MM yCIIOBUSIM OCYIIIECTBIIEHUS BIacTu de facto. Haunem c Toro,
YTO BCE CYOBEKThI MOJIEJIMPYEMOIO MUPA CUATAIOT CUCTEMY MOPAJILHO JIETUTUMHOM B CUJTY TOTO,
YTO OHA SIBJISIETCSI HEOOXOUMBIM 3JI0M, JISTAFOIIMM BO3MOKHBIM MOJTyUYeHNE COIMAIBHbBIX OJ1ar OT
>KU3HU B coobiecTBe. KpoMe TOoro, MHCTUTYMOHAbHASI HOPMATUBHASI CUCTEMa YCIEIIHO «Ha-
BSI3bIBAET CBOIO BOJIO» MHOTMM CYOBEKTaM, Jiejiasi ONpefe/ICHHOE MOBEJICHUE HEJIONYCTUMbIM U
Cliep>KuBasi ero yrposoit caHkimil. [IockoJbKy cucTeMa, COrJIacHO THIOTEe3e, HeoOXo0uMa st
NOJIep>KaHus MUpa U el yOoaemcs TIOffiep>KaTh MUP, OHA JIETTAeT ITO TOJBKO MyTEM CIEP>KUBAHUS
HACUJIUS, KOTOPOE B MPOTUBHOM CJlyyae UMeJio Obl MECTO, ecyid Obl He ee 3(p(PeKTUBHOE peryJiu-
poBanue. Takum oOpa3oM, eil yjlaeTcsl HaBsI3aTh CBOIO BOJIKO TEM MOCJIYIIHbIM CyOBbEKTaM, KOTO-
pble B MPOTUBHOM CJIyuae He CTa Obl MOBUHOBATHCS O3 yrpo3bl CAHKIIUI.

4.3.2 HopmbL cnocobHbL 8bipaxcamb MHEHUe 8AACTU O MOM, YMO pa3ym mpedyem, u 3ame-
HAMb MHEHUA CYOBEKMO8 0 MOM, YUMo pasym mpebyem

Bce HopMBbI cucTeMbl META(hU3UMYECKU CITOCOOHBI BBIPAXKATH MHEHUE BJACTU O TOM, UTO Tpe-
OyeT pa3yM, U 3aMEHSITb CO0O0 CYXK/IEHUs] CYOBEKTOB B UX MPAKTUUYECKUX PACCYXKJICHUSIX O TOM,
yero TpedyeT pa3yM. [IpaBuso mpu3HaHus BbIpaskaeT MHEHHUE, COKPbITOE B KOHBEPIeHTHBIX eii-
CTBUSIX IOJKHOCTHBIX JIUIL U, CJICIOBATEILHO, BOCTIPUHUMAETCS UMY KaK BIACTHOE B TOM, UTO B
OTHOLIEHUU CYOBEKTOB OHU JIOJIKHbI PU3HABATH, MPUMEHSTh U 00€CNevrnBaTh UCMIOJHEHUE B Ka-
YECTBE MPaBa MoAbKO UMIIEPATUBHbBIE MOPATIbHBIC HOPMbI; TAKUM 00Pa30M, OHO TAK3KE BbIPAXKaeT
MHEHHUE BJACTU O TOM, YTO B OTHOLLUEHUU CYOBEKTOB OT/EJbHbIE JOIKHOCTHBIE JIMLA [TOJXKHbI
BO3/IEP>KMBATHCS OT MPU3HAHUS, TPUMEHEHHUSI U 00ECNIeUMBATh UCTIOJHEHUE B KAYECTBE MpaBa JIto-
OBIX PYTUX HOPM, KOTOpPBIE, IO UX MHEHUIO, MOTJIA Obl CUNTATLCS (WA CUYMTAUCH Obl, €CIN ObI
UX B3IJISI/IbI ObLIM MHBIMU) MPABWILHLIMU, YTO TPEOYET OT HUX WX MPU3HAHUS, TPUMEHEHUS WU
obecrneyeHus: UCTIOTTHEHMUS.

Takast Touka 3peHusi CoCOOHA BBICTYNUTL JIJISl IOJKHOCTHBIX JIML, IEPBUYHLIM OCHOBAHU-
€M [JIsl IPU3HAHUSI, TPUMEHEHUSI U OOECHEeUEHUs] UCTIOJHEHUSI TOJbKO MMIEPATUBHBIX MOPAJIb-
HbIX HOpPM, & TaK>K€ BTOPUYHBIM OCHOBAHUEM [|JIs1 BO3[IEP>XKAHUS OT ICMCTBUI B COOTBETCTBUM CO
CBOMMH B3IJISIaMU Ha TO, 4TO TpeOyeT pazyMm. To, 4TO MOKHOCTHBIE A MPUACPSKUBAIOTCS
BHYTpPEHHEe TOUKU 3pEHMsI Ha TIPABUJIO MPU3HAHUS, BLICTYIAET [IJisl HUX MEPBUYHBIM OCHOBAaHUEM
NPUBECTU CBOU JICICTBUS B COOTBETCTBUE C TPEOOBAHUSIMU MPABUIIA MPU3HAHUS, TAK U BTOPUUHBIM

"H.L.A. Hart, The Concept of Law. P. 193.
Tbid.
2Joseph Raz, Ethics in the Public Domain (Oxford: Oxford University Press, 1994). P. 211.
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OCHOBaHMEM BO3[IEPKAThCSI OT COOCTBEHHbBIX OLEHOK TOrO, YTO CJIEAYET NPU3HABATh, IPUMEHSITh
UM 00ecreyrBaTh UCIIOJNIHEHHUE B KauecTBe Npasa. HecMOTpst Ha TO, YUTO TOMKHOCTHbIE JIMLA CXO-
ISITCSl B TPAKTOBKE BCEX U TOJBKO MMIIEPATUBHBIX MOPAJBHBIX HOPM KaK MPAaBOBBIX, HEKOTOPbIE
UX HUX MHOTJIA MOTYT MOAJATHCS UCKYIICHUIO OTCTYNUTh OT TPeOOBAHUI MpaBUia MPU3HAHUS 110
OpUYMHAM COOCTBEHHON 3aMHTEPECOBAHHOCTU WUJIM B CUJLY KPATKOBPEMEHHBIX MPEIB3SIThIX OLie-
HOK TOrO, YTO TpebyeT pa3yM. TakuM 0Opa3oM, MPaBUIIO NPU3HAHUS META(PU3UIECKU CIOCOOHO
3aMEHUTD CY>K/JICHUSI JOJKHOCTHBIX JIML, O TOM, YEro TpeOyeT pa3yM B OTHOLLEHUU UX CITY>KEeOHO-
IO NOBE/ICHUSI.

JleficTBUTENBHO, TPABUIIO MPU3HAHKUS, KOTOPOE HAJICISIET FOPUIMYECKON CUIION TOJIBKO UMIIe-
paTuBHBIE MOpaJibHbIE HOPMbI, HE TOBOPUT CY/IbE, KaKasi UMIepaTUBHAS MOPAJIbHASI HOPMa MPU-
MEHMMA [JIs1 pa3pelieHusl Cnopa, HO HU B MOHSATUU MPaBa, HU B CEPBUCHOM KOHUEMUUU BJIACTU
HET HUYEro, YTO MOAPa3yMeBaJIO Obl, UTO BJACTHOE MPABWIIO MPU3HAHUS MO3BOJISIET YCTAHOBUTD,
Kakasi ISUCTBYIOIAsl HOPMa npumeHuma iisl pazpelenus cnopa. ITpaBuiio npusHaHus, KOTOpoe
OnpefesseT KpUTEPUU IEHCTBUTEIBLHOCTH,, OCHOBAHHbBIE UCKIIIOUUTENBHO HA UCTOYHUKE, B KOHLIE
KOHILIOB, HE MOXET CIPABUTHCSI C 3TOW paboToii Jyuie cyabu. Hu ofHa nmpaBpionogo6Hasi KOH-
CTPYKIUSI CEPBUCHON KOHIIETIUU BJIACTU HE MPEANOJaracT OTPUIIAHUE TOTO OYEBUIHOTO (PaKTa,
YTO CYbU JOJIKHbI UCTIONB30BATh CBOE CY3K/ICHUE B MOMbITKE YCTAHOBUTH, KaKUe NEeMCTBUTEIb-
HbI€ NPABOBbIE HOPMbI MOAXOMSAT ISl Pa3pelleHUs Copa, U KaK UX CIEAYEeT MPUMEHSITh sl €ro
paspeuwienusi. CyaebHoe pa30uMpaTesbcTBO — CJI0XKHas padboTa.

JleficTBUTENbHbIE TPABOBbIE HOPMbI CUCTEMbI TaKXKe MeTapu3M4YecKu COCOOHbI BbIpaXkaThb
BJIACTHOE MHEHME O TOM, Yero TpebyeT pazyM. OHHU TpeOyIOT, YTOObI CYOBEKThI [ACNIA TO, YTO
OT HUX TpeOyeT MOpalib, U CyObEKThI MOHUMAIOT, UTO 3TU HOPMbI OyYT NPUMEHSITLCSI K HUM U
OPOTUB HUX KaK NpaBo. [lefiCTBUTEbHbIE MPABOBbIE HOPMbI, TAKUM 00Pa30M, BLIPAXKAIOT MHEHUE
BJIACTHU O TOM, UTO 3aKOH TPeOYyeT OT CyObEKTOB COOIIOAATH €r0 UM MOJBEPrHY ThCS FOPUAUYEC-
KUM CaHKLMSIM Hapsily ¢ UMIEPATUBHBIMU MOPAJIbHBIMUA HOPMaMHU, KOTia 3TU HOPMbI IPOTUBOPE-
yaT pa3yMHbIM UHTEpecaM CyObEKTOB.

JleficTBUTEIbHBIE TPABOBbIE HOPMbI CUCTEMbI TAaKXKe MeTa(PU3NIeCKu CIOCOOHBI 06ECIeUNTh
CyOBEKTOB KaK NMePBUYHBIMYU OCHOBAHUSIMU BBIMIOJHATHL TPEOOBAHKSI HOPM, TaK M BTOPUUHBIMU OC-
HOBAHUSIMU HE COBEPILIATH JCHCTBUII HA OCHOBE CBOMX COOCTBEHHBIX CYXKJIEHUI O TOM, UTO TpeOy-
€T pa3yM B OTHOLIEHUU HeCyKeOHoro nosefenusi. Haunem ¢ toro, 4ro, Oyyuu nogKpenieHHbie
CaHKUMSIMU, MHEHUE BJIACTU O TOM, UTO CYOBEKThI FOPUIMUECKU 00s13aHbI COOJIOATH BCE U TOJIb-
KO MMIIEPATUBHbIE MOPAJIbHbIE HOPMbI, OUYEBU/IHO, CIIOCOOHO 006€CNEYUTh CYOBEKTOB NEPBUYHBIM
OCHOBaHHMEM COOJTIOflaTh HOPMbI BMECTO TOT'O, UYTOOBI JIeJIaTh UYTO-TO JIPYroe, K YeMy OHM paHee
ckyoHsuch. Ho ecitn oTOpOoCUTh UACHO O TOM, UTO MOAXOMSIINE IEPBUUHbLIE OCHOBAHUS MOTYT OT-
CbUIATh K Pa3yMHbIM OCHOBAHUSIM, CBSI3aHHBIM C JKeJIaHUEM U30eKaTh CAHKIIUI, TO BCe CYyOBEKThI
OPU3HAIOT BIACTb NOJKHOCTHBIX JIML JIETUTUMHON U, CJIEI0BATEILHO, OYyT BOCIPUHUMATDL UX
yKa3aHUs KaK MPEJOCTaBISIIOLME HOBbIE NEPBUYHbIE OCHOBAHUS [IJ1s1 ACICTBUIA.

Kpome Toro, ieficTBUTEIbHbIE MPABOBbIE HOPMbI META(PU3NUYECKU CIIOCOOHbI NPEJOCTaBUTh
CyOBEKTaM BTOPUYHOE OCHOBaHME HE JEMCTBOBATH B COOTBETCTBUM C COOCTBEHHBIMH CY3KJIe-
HUSIMA O TOM, UYTO TpeOyeT pa3yM B OTHOILIEHUM UX HecyysKeOHOro noseseHusi. OueBUHO, YTO
y CYyOBEKTOB €CTh MeTa(hu3UuecKasi BO3MOKHOCTb PalMOHAIILHO UCTOJKOBATH TOT (PAaKT, UTO
OpaBoO TPeOYEeT HECIY>KeOHOro MOBEJCHUSI B KAYECTBE BTOPUUHOTO OCHOBAHUSI HE JICHCTBOBATH
B COOTBETCTBUU C COOCTBEHHBIMU CYKACHUSIMU; MOCKOJIbKY OHM BOCIPUHUMAIOT YKAa3aHWs Kak
MOPAJILHO JIETUTUMHBIE, 3T YKa3aHUSl TaK K€ CIIOCOOHBbI 00ECNEUUTh COOTBETCTBYHOLIME BTO-
pUYHBIE OCHOBAHUS, KaK M JieXKaIe B UX OCHOBE UMIIEPATUBHbIC MOPaJIbHbIE HOPMbI. Takum 00-
pa3oM, IEHCTBYIOIINE MPABOBbIE HOPMbI CITOCOOHBI 3aAMEHUTH COOCTBEHHBIE CY3K/IEHUS CyOhEKTOB
0 TOM, 4ero TpedyeT pa3yM B OTHOLLEHUU HECITYyKEOHOTO TIOBE/ICHUSI.

4.3.3 Boamoxchno au ¢ memaghusuueckoli mouxku 3penus, umoobbl cybwvekmobl AyuLie 8bino-
HAAU MPebOBAHUA PA3YMA, NPUOEPHCUBAACH MHEHUA BAACIU O MOM, YMO mpedyem pasym, 4em
C80UX COOCMBEHHDIX 83218008 HA MO, YMO pa3ym mpebyem?

Ha niepBbIit B3ruis kaskeTcs, 9To 31a Mofieb npotuBopeunt THO. [Ipo6iema 3akimodaeTcs
B caenytoiieM. Cornacuo THO, BaacTh cunTaeTcs MOPAJIbHO OMPABJIAHHON TOJLKO B TOI Mepe, B
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KaKo# JICMCTBUS CyObEKTOB CTAHOBATCS 00Jiee pa3yMHbIMU, €CJIM OHU MPUCP>KUBAOTCS MHEHUST
BJIACTHU O TOM, YTO TPEOYET pa3yM, HEXKEJIU CBOMX COOCTBEHHbBIX B3IVISIOB HA 3T0. Ecan Mopasib-
HbIe HOPMbI YUUTHIBAIOT Pa3yMHbIE MHTEPECHI CYObEKTOB 1 YKA3BLIBAIOT HA TO, OHU [OJIXKHBI CO-
BEpIIATh JICUCTBUS 80 8CEX CAYUAAX B COOTBETCTBUM CO 3[IPABbIM CMBICIIOM, TO MeTa(pu3nIecKu
HEBO3MOXHO, UTO JISHCTBUSI CYyOBEKThl OYIyT O0.1e¢ Pa3yMHbIMU, €CJM OHU OYIyT TPUACPKU-
BaTbCSl MHEHUSI BJIACTU O TOM, UTO TPEOYET pa3yM, HExKEeJIU CBOMX COOCTBEHHBIX B3IJISIOB, OTO-
MY YTO OHM BCErfa NPUAYT K MOUHO MAKOMY e pe3yAbmamy B OTHOLLUEHUU TOTrO, YTO TPeOyeT
pa3yM, IOCKOJIbKY MOpaJibHbIE HOPMbI ECTh OTpaXkeHHe OanaHca MEX/y pa3HbIMU OCHOBAHUSIMH,
MOVIESKAIMA TIPUMEHEHUIO,, BKITIOUAsl Pa3yMHbIE OCHOBAHMUSI.

DTy MOJIeb MOXKHO, KOHEYHO, OTBEPTHYTh HA TOM OCHOBAHUH, UTO OHA HE COTJIACYETCSI C Cep-
BUCHOW KOHLIENIKEN, HO 3TO npobaemMaTuyHo. CyOBbeKThbl B 3TOM MUPE MOPAIbHO HENOrPELIUMbI,
HO HE MOPaJIbHO 0e3yNpeyHbl; OHA HE MEHbILIE HALLIErO CKJIOHHBI COBEPILATh COUUAILHO BPEHbIC
AEVCTBUS B YIOJly CBOMM UHTEPECaM, U, CJAEJOBATENBHO, TaK XK€, KAK U Mbl, MOTUBUPOBAHbI HA CO-
BepllEHUe JIENCTBUI, HApYLIAIOIUX OOLIECTBEHHbIN NopsAoK. IMEHHO Mo 3TO MpUYMHE HY>KHA
obJayiarolas BIaCcThIO CUCTEMa HOPM, 006eCTIeUnBAarOIast IOMOTHUTEIbHbIE TIEPBUYHBIE OCHOBA-
HUS JI7151 COOJTIOMIeHus1 TpeOOBaHUI 3APaBOro cMbicyia. Ho mockobKy cucTeMa MHOTA CIEPIKUBAET
nofo6HOe NoBefieHue, CyObeKThl OyyT CKOopee MOJUUHSITHCS TPeOOBaHUSIM pa3yMa, CobJIofias 3a-
KOHbI, HEXKEJIU JICHCTBOBATh HA OCHOBE CUIOMUHYTHBIX MOPbIBOB, CIOHTAHHBIX KEJIaHUN U CYyO0b-
€KTUBHO UCKA>KEHHbIX OLEHOK TOr0, YTO TPEOYET pazyM.

OpHako 3T0, Kak MpefcTaBisieTcs, cTaBuT noj comHenne THO, eciim OH MCTONKOBBIBAaETCS
KaK HeoOXOIMMOe yCIIOBHE JISTUTUMHOCTH MPaBOBOM cuCcTeMbl. B TakoM Bujie cucteMa O6yfieT Mo-
panbHO JIETUTUMHOI, €CJIi HOPMBI (1) MOpanbHO CIIpaBeJIMBLI U BCEMU COOMIONAOTCS; 2) yCnenl-
HO MOJJIEP>KUBAIOT MUP; 3) paclpefessitoT pecypchbl o0IecTBa B COOTBETCTBUU C TPeOOBAHUSIMU
Mopanu; 4) ofoOpsIOTCsl CyObeKTaMu; U 5) CyObeKTbl UMU PYKOBOJICTBYIOTCSI OXOTHEE, HEXKENU
CBOMMMH >KEJIAHUSIMU,, TOPbIBAMU U UCKA>KEHHBIMU OLEHKaMU. XOTs 3Ta CUCTEMA HE COOTBETCTBY-
et THO, 6 mooeaupyemom mupe He MOXKET OBITH CHCTEMbI 60J1e€ MOPAJILHO MPEANOYTHTEIILHOM.
Ecnu B 3TOM HOMOJIOTMYECKH BO3MOXKHOM MUPE NMPU3HACTCS JIETUTUMHOM /f00ds TIPAaBOBasi CUC-
TeMa, CAaHKIIMOHUPYIOIasi HAPYIIEHUE 3aKOHA, TO 3T CUCTEMA SIBJISIETCS] TAKOBOIA.

Tewm He menee, THO He MOKeT MPaBUIILHO UCTOJIKOBBIBATHCS KaK (DOPMYJIMPOBKA HEOOXOJIU-
MOT'O YCJIOBHSI CYIIECTBOBAHUS JIETUTUMHON BIIACTH: «Te31uc HOpMaJIbHOTO OOOCHOBAHUS.: 00OblY-
HblIl U OCHOBHOLL choCco® NOKa3aTh, YTO JIMIO TPU3HAETCS OOJAJAIONINM BIIACTHIO HaJ| PYTUM
JIMOM, COCTOUT B TOM, YTOObI NOKa3aTh, YTO MpPeJNoJiaraeMblii CyObekT Torja OyJeT oXOTHee
PYKOBOJCTBOBATKLCSI TEMU MPUIMHAME, KOTOPBIE IMEIOT K HEMY OTHOIIIEHHE (MOMUMO TMPEIoa-
raeMbIX BJIACTHBIX yKa3aHMI1), KOT/Ia OH BOCIPUHMMAET YKa3aHUsI MPErnoaaraeMoi BJaCTH Kak
00s13aTeNbHbIC U MbITAETCS CJAEOBATH UM, YEM €ClId OH Oy[eT PyKOBOJCTBOBATLCS MPUUMHAMU,
KOTOPbIE UMEIOT K HEMY HETOCPEJICTBEHHOE OTHOIIEHHE > .

Pa3 3meck TmarensHo m3beraeT omicanusg THO kak obGecneumBaromero HeOOXONMUMbIE WA
mocTaTouHble ycioBus JerutumMHocTd. THO mpencTaBiseT cob0il «OCHOBHON» M «OOBIYHBII»
cnoco6 moka3aTh, YTO BJIACTh ompaBfaHa. [IocKONbKy OH BO3AEP>KMBAECTCSI OT MCIOJIb30BAHUS
NOA0OHBIX (POPMYIUPOBOK, TO, BEPOSITHO, MOTOMY UTO OCO3HAET MPOOJIEMbl, KOTOPbIE BO3HUKA-
10T, eciiu THO unTepnpetupyeTcs Kak onpefesieHre HeoOXOAUMOro WK JOCTATOYHOIO YCIOBUSI
JIETUTUMHOCTU.

Hau6onee npasgonopo6Has koHcTpykuusi THO, no cooOpaskeHusiM Kak ¢ TOUKU 3pEHUs Te-
OPETUYECKOIO COAEP>XKAHUSL, TAK U C TOYKM 3PEHUSI TOUYHOCTU MHTEPIPETAUMU, COCTOUT B TOM,
YTOObI MHTEPIPETUPOBATH €r0 Kak COBMECTUMOTO C JISTUTUMHOCTBIO CUCTEMbI, TOCTPOCHHOI B
mopenu. [Ipu Takolt MHTepnpeTanuu, HECMOTPST HA HEBBLIMOJHEHNE YCIIOBUSI «HOPMAJILHOCTH» ,
CUCTEMa TE€M He MEHee SIBJISIETCS! JIETUTUMHON B CUJLY OTJMYUTEJbHBIX CBOWCTB CUCTEMbI U €e
cyobekToB. [lockonbky Hanbosee BasKHbIe YEPThI 3TOM CUCTEMbI B HALLIEM MUpE KpaiiHe MajioBe-
POSITHBI, CYLLIECTBOBAHUE JIETUTUMHOI CUCTEMBI, He yoBneTBopsitoweil THO, He cTaBuT noj com-
HEHIE ee CTaTyC «HOPMAaJIbHOTO» crocoba ompasfanus aBToputeTa. [Tockompky THO nmpuBoguT

BJoseph Raz, Ethics in the Public Domain (Oxford: Oxford University Press, 1994). P. 214.
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K NPaBUJILHOMY OTBETY B MOJABJISIFOLIEM OOJIBLUIMHCTBE CI1y4aeB, KOTOPbIE MOT'YT BCTPETUTLCS B
HAILIEM MUPE, OH COXPAHUTCS, €CJIU OYJIET MPABUIILHON, <HOPMAJIBHOM» CTpaTerueil onpaBaaHust
Biaactu'*. ITo TakoM MOCTPOEHNM MoieupyeMasi cucteMa He ynosieTBopsier THO, Ho 1 He npo-
TUBOPEUUT €My, a 3HAUYUT, OHA COBMECTUMA C Haubojiee BEpOSITHOI KOHCTPYKIMEH CepBUCHOM
KOHUEMLUU BJIACTH.

4.4 Mopenupyemasl CUCTeMa CIIOCOOHA BbIMOJHATh KOHLENTYAJIbHYIO PErYJISITUBHYIO (PyHK-
LUIO MpaBa MOCPEACTBOM HOPMA-PEryJUpPOBaHUSI U HOpMa-ynpasyieHus. YToObl mokKas3aTb, 4TO
MojenMpyeMasl cucteMa MeTapu3MYecK COCOOHA BBINONHATH PErYJIITUBHYIO (PYHKUMIO pa-
Ba, HY>KHO M0Ka3aTh, 4yTo (1) eficTByIOLIME HOPMbI MOTYT MOTHUBALIMOHHBIM U 3MUCTEMUYECKUM
00pa3oM yMpaBysiTh HECTY>KEOHbIM MOBefeHUEM U (2) MPaBUJIO MPU3HAHUSI MOXKET MOTUBALIMOH-
HbIM U 3MUCTEMUYECKUM 00pa30M YNpaBJIsITh CIyKeOHbIM noBefieHueM. Eciu fokaszars o6a aTux
YTBEPKJICHUSI, TO MOJCIUPYEMasi CUCTEMA CMOXKET CENaTh BCE HEOOXOMMOE [IJ1sl BHINOJHEHUST
PeryJasiTuBHON (pyHKUMU MpaBa.

4.4 .1 Ilpasuao npuaHanus memaguauiecku CnoCOOHO MOMUBAUUOHHBIM U INUCTNEMUYECKUM
00paA30M YNPABAAMb CAYHCCOHBIM NOBEOCHUEM

[IpaBuiio npu3HaHKs, KOTOPOE HAJIENSIIOLIEE FOPUIMYECKON CUIION BCE U TOIBKO UMIEPATUB-
HbIE MOPaJIbHbIE HOPMbI, META(DU3NUECKU CIIOCOOHO MOMUBAUUOHHBIM 0OPA30M YIPABISITh CITY-
>KeOHbIM noBefieHueM. HauHem ¢ TOro, 4to nmpaBUsIO NPU3HAHUSI YCTAHABIMBAET FOPUAUYECKYIO
00513aHHOCTb CY/IbU MPUMEHSITh COOTBETCTBYIOLLME UMIIEPATUBHBIE MOPAJIbHbIE HOPMbI B Kauec-
TBE MpaBa NPy pa3pelieHn! IPUANIECKuX cropoB. OYeBUIHO, YTO CY/Ibsl MOKET HAPYIIUTh 3TO
00513aHHOCTb, MPUMEHUB HOPMY, MOPaJIbHOE JIOCTOMHCTBO KOTOPON KOTOpasi HE COOTBETCTBYET
CTaTycy MpaBa, HO TaK K€ OUYEBUJIHO U TO, YTO CY/IbSI MOKET UCTOJIHUTE 3Ty 00SI3aHHOCTD, PU-
MEHUB HOPMY , MOPAJILHOE IOCTOUHCTBO KOTOPOI KOTOPAsi COOTBETCTBYET CTATYCY MpaBa.

OpiHaKO MOCKOJIBKY CY/IbSl MOXKET CO3HATENBHO COIVIACOBATH CBOE CIIy:KEOHOE MOBEICHUE C
NPABUJIOM NPU3HAHUS R, TpeOyOWMM OT HErO0 NPUMEHEHUS] BCEX U TOJIBKO MMIEPATUBHBIX MO-
PaJIbHBIX HOPM, OH MOKET CO3HATEJIbHO COrJIacoBaTh CBOE Clly»keOHoe MoBefieHue R 1o jro6oii
NPUYNHE, KOTOPas TOKAXKETCsI eMy paloHAIbHO yOoeauTenbHol. OH MOXKET COriacoBaTh CBOE
MOBEJIEHUE C R, MOTOMY UTO CUMTAET, YTO JIOJIXKEH 3TO CAENATh /1J151 COXPAHEHUS CBOO JIOJIXKHOCTb,
WJIM MIOTOMY UTO R SIBJSIETCSI MPaBUJIOM NpU3HaHUS. Be3 KOHKPeTHbIX OTINYUIA MOJEIUPYEMOro
MUPA OT HALIEro, JOJZKHO ObIThH SICHO, YTO R MeTapu3nyecku CocOOHO YNPaBJIsiTh MOBEJCHUEM
cyJieil MOTUBALMOHHBIM 00pa30M.

R TaksKe croCOGHO YMPaBISITh MOBEAICHUEM CyOdeli MICTeMIIeCKUM obpazoM. B mupe, B Ko-
TOPOM HETOTPEIIMMOCTb CYOBEKTOB B OTHOIIICHUM CBOUX MOPAJBHBIX OOS3aHHOCTEH SIBISICTCS
CIIyYaliHOM, CY/IbsI MOXKET BBISICHUTD, KAKUE HOPMbI OH [IOJIXKEH MPUMEHSITH JIJIs1 pa3pelleHus Cro-
pa, oOpaTUBIIUCHL K R; Cy/ibsi, KOTOPbBIN 3aMyTaJICSi B CBOMX FOPUOUHECKUX OOSI3aHHOCTSIX, MO-
2KET BbISICHUTD Oarofapsi R, 4TO OHO TpeOyeT OT Hero NpUMEHSITh U 00eCeYnBaTh COOMTIOCHUE
MOPAAbHBIX 00513aHHOCTEN CyObEKTa NPY Pa3pelieHUH CIOPOB, KACAIOLIUXCS HECTY>KEOHOIO Mo-
BefieHus1. ITocKONbKY Cyabsi BCerja MOXET NPABUJILHO ONPEACIUTh COAEP>XKAHUE MPUMEHSIEMON
MIPABOBOI HOPMbI, OH MOKET BBISICHUTh, UYTO R OT Hero TpeOyeT, U BLITIOJHUTL CBOU FOPUANICCKUE
00513aHHOCTHU COTJIACHO R, 0OpaTUBIIUCH K R. A MOCKOJBKY CY/bS MOXKET MPUMEHSTh Apyrue
HOPMbI, ecii Obl 3TO NOTpedoBanoch R, To R cnocoOHO OKa3aTh MPaKTUYECKOE BIUSIHUE HA pac-
CY3KJICHUSI CY/IbU.

BepHo, 4To Cyfibsl JOTKEH CaM PeLUTh, KAKUM 00pa3oM NMpaBoBasi HOPMa, SIBJISIFOLLASICS 1N~
CTBUTEJILHOW B CUJIy CBOMX MOpPAJIbHbIX KQYECTB, JOJKHA NPUMEHSITHCSL B CIIOPE 1O MOBOJY Ybe-

“Ho pgaxke B 9TOM Cilyvae cucTeMa, ONMCaHHas BbIe, npefnonaraet, uto THO Gyner Gonee BeposiT-
HBIM, €CJI U3MEHUTh ero KOH(Urypauuio TakuM 00pa3oM, YTOObI OH JIOMYCKaJl BO3MOYXKHOCTh CYIIIECTBO-
BaHUsI JISTUTUMHON BJIACTH B MHpE, T7Ie 3Ta BJIACTh HE MEHee, YeM CYyObeKThI, CTOCOOHA TPABUIILHO pac-
No3HaTh TpeGoBanus pazyMa. OfHa U3 MOTEHIMATBHBIX MPOOJIEM OOBSICHEHHSI IEMOKPATUIECKIX CHCTEM
B cooTBeTcTBUM ¢ THO, 3aKmouaeTcs B TOM, YTO, €CJIHM B3IJIS/bI JOJDKHOCTHBIX JIMIL] MIGaIbHO OTPaskaroT
B3IIISIIbI CyO'bEKTOB, TO BEPOSITHOCTH TOTO, YTO IOJDKHOCTHBIE JIMIA NPABMIILHO PACTIO3HAIOT TPEOOBAHUS
pasyma He 6oJIblIe 1 He MEHBbIIIE, YeM eCIi Obl 3TO JIeNIall CaMi CyObeKThI.
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ro-TO HECy>KeOHOro nopefieHusi. OHAKO 3TO BEPHO U B OTHOLIEHUU MPABOBON HOPMbI, SIBJISIEO-
LIEHCsl IEMCTBUTELHON B CUJTy HAJIMUYMSI BJACTHOIO MCTOYHUKA. TOUHO TakK K€ CY/bsl I0JIKEH
MOCTYNUTH NMPY NPUHSITUY PEIISHUS TIO0 JIETY,, TPeOYyIOIIero NpuMeHeHNs eCTBUTEILHON HOPMBI,
3anpelarolleil COBEPILICHUE HEOCTOPOKHBIX IEUCTBUI, KOTOPbIE C BLICOKON CTENEHbIO BEPOSIT-
HOCTU MOTYT NPUYMHUTH ONACHBIN 17151 KU3HU BPeJl APYTUM JIULAM, HE3aBUCUMO OT TOTO, SIBJISIET-
Cs1 JI HOpMa [ICICTBUTEIILHOI B CUJTy €€ MOPAJIbHBIX KaueCTB WK B CUJTY UCTOUYHMKA. HeBaxkHo,
KaKue KPUTEPUU AEUCTBUTEILHOCTH 3aJal0T MPABUIIO MPU3HAHUST; CY/IbE BCE PABHO MPUJIETCS Ca-
MOMY BBISICHSTb, KaK TMOAXOASLLIAsl JEHCTBUTEbHAS HOpMa OY/IeT NPUMEHSITHCS NPUMEHSIETCS B
Ka>KJJOM KOHKPETHOM cityyae. To, 4TO HeUTO JJOJKHO ObITh ClIEJIAHO, YTOObI CUATATHCS PABUIOM
NPU3HAHUS, HE SIBJISIETCS TEM, UTO OMNpPENIeJIsieT MPOoLeypy MPUHSTHS PELICHNUs, KOTOpasi aeT mpa-
BUJIbHBIE OTBEThI HA KAXK[bIi CIIOPHBII BONPOC B COOTBETCTBUU C 32KOHOM.

Ectb 1 ipyroit cnoco6 yoeguThes B TOM, UTO R CHIOCOOHO yNpaBJIsiTh MOBECHUEM CYy/Ieii IMuUc-
TEMUYECKUM 00pa30M, KOTOPbIA He TpeOyeT oOpalleHus K CBOMCTBAM ONMUCAHHON BbILIE MOJIEIH.
Ecau Mbl HeceM MOpaJIbHYHO OTBETCTBEHHOCTD 34 CBOE MOBEJIEHUE, TO Mbl MOXKEM 3MUCTEMUYEC-
KUM 00pa3oM PYKOBOJCTBOBATHLCS MUMIEPATUBHBIMU MOPAJIBLHBIMUA HOPMaMU, PEryJUPYIOIMA
HeciyskeOHoe noBesienue. [ToCKoMbKy 3TO mogpa3yMeBaeT, YTO Mbl MOKEM OMpPENe/UTh, KakKue
HOPMbI ABAAOMCA UMIEPATUBHBIMU MOPAJILHLIMUA HOPMaMU, PEryJupyOLIMMU HECiyKeOHOoe
NOBECHUE, Mbl MOXKEM OTJIMYUTH UMIEPATUBHbIE MOPAJIbHbIE HOPMbI, TPUMEHUMbIE K COOTBET-
CTBYIOLLEMY NOBEICHUIO, OT BCEX APYrux HOpM. Ho 3TO 03HavaeT, 4yTo cy/ibs MOXET yCTAHOBUTh
OJiarojiapsi IpaBUJly PU3HAHUS, HAJIEJISIFOLIETO FOPUMUECKON CHUJION BCE U TOJILKO UMIIEPATUBHbIE
MOpaJIbHbIE HOPMbI, KaKyl0 HOPMY OH IOPUAMYECKM OOS3aH MPUMEHSTH MPU Pa3perieHuy CIo-
pa, u, CIeaoBaTeNIbHO, MOKET NMPUBECTU CBOE Cy/IeOHOE MOBEeHNE B COOTBETCTBUE C MPABUIIOM
NPU3HAHUS, IPUMEHUB COOTBETCTBYIOLLYIO JEUCTBYIOLLYIO HOPMY [1J1s1 pa3pelueHus crnopa. Takum
00pa3oM, Cy[IbU 8 Hauiem Mupe MOryT SNUCTEMUYECKUM 00pa30M pyKOBOJCTBOBATHLCSI NPABUIIOM
NPU3HAHUS, HAJICJISFOLLMM FOPUIMYECKOI CUIION BCE U TOJILKO UMIIEPATUBHbBIE MOPAJIbHbIE HOPMBI,
UCXOJIS U3 TOTO, YTO Mbl HECEM MOPAJIbHYIO OTBETCTBEHHOCThb 3a CBOE MOBEJICHUE .

[TpaBuso npu3HaHus, TAKUM 00pa3oM, MeTapu3NYeCKH CIIOCOOHO YIPABIISITH MOBEICHUEM CY-
A€l KaKk MOTMBALIMOHHBIM, TaK W 3MUCTEMUYECKUM 00pa3oM, U, CIeJOBATENBHO, IO OTHOLLIEHUIO
K CJ1y>k€0HOMY MOBEICHUIO BBIMOJHAThL CBOIO PErYJISITUBHYIO (DYHKLMIO. PerynsituBHast (pyHKLust
NOpaBuUiia MPU3HAHUS NO3BOJISIET NOATBEPAUTD TE€3UC O BKIIFOUEHHOCTH.

4.4.2 Hopmbt, OeticmaumenbHas 6 COOMEEemMCcmauu ¢ NPABUAOM NPUSHAHUS, MEMADUIUHECKU
CHOCOOHbL YNPABAAMb HECAYHEOHbIM NOBEOEHUEM MOMUBAUUOHHBIM U INUCTIEMUYECKUM 00pa-
30M.

Hopwmbl, feficTBUTEIbHAS B COOTBETCTBUM C MOJICJIUPYEMbIM MTPABWIIOM MPU3HAHUS, MeTadu-
3UYECKU CHOCOOHBI IeNIaTh BCE, UYTO OHU [OJIKHbI JIEJaTh, YTOObI MO3BOJUTL MPABY BbIIOJIHSIThH
CBOIO PeryJsiTuBHY0 (pyHKIMIO. [IoCKONIbKY HEMOrpelmmMocTb CyObeKTOB B 3TOM MUPE B OTHO-
LIEHUU TOrO, YTO OT HUX TPEOYIOT UMIEPATUBHbIE MOPAJIbHbIE HOPMbI, CllyyaiiHa, UX HEenorpe-
LIMMOCTb B OTHOLUEHUHU TOr0, KAKME HOPMBI SIBJISIFOTCS UMIIEPATUBHBIMUA MOPaJbHBIMU HOPMAMHU,
Tak>Ke ciayyaiiHa. Eciiu OoHM OCBEJOMIIEHBI, UTO CY/IbU MPU3HAIOT, IPUMEHSIOT U 00ECTIeUYnBaIOT
COOJTIOfIeHNE BCEeX M TOJBKO MMIIEPATUBHBIX MOPAJbHBIX HOPM B KaUeCTBE MPABOBLIX, TO Y HUX
[AOCTATOYHO MH(OPMALUU, YTOObI YCTAHOBUTDH, KAKE HOPMbI SIBJISIIOTCS] FOPUAUYECKU JICHCTBU-
TEJbHbIMU (TO €CTb BOCIPOU3BOMSILIMMU COfIEPKaHUE MUMIEPATUBHON MOPAIBLHOI HOPMBI); 4TO
3TU JIEACTBUTENBHBIE HOPMbI TPEOYIOT OT HUX MO OTHOLLEHHIO K HECY>KEOHOMY MOBEACHUIO (TO
€CTb UIMEHHO TOT'0, YTO TPEOYET OT HUX COOTBETCTBYIOLASl UMIIEPATUBHASI MOPAJIbHASI HOPMA); U
MOTYT IPUBECTHU CBOE MOBEJICHUE B COOTBETCTBUE C 3TOM UMIIEPATUBHON MOpaibHOM HOpMOi. Ta-
KUM 00pa3oM, MpaBoBasi HOpMa, EMCTBUTEILHASI B CUJTYy TOTO, UTO OHA BOCITPOU3BOJIUT COfIep3Ka-
HUE UMIEPATUBHON MOPAJILHON HOPMbI, MeTa(PU3UUYEeCKU COCOOHA YIPaBJSITL HEO(PUIUATLHBIM
NOBE[ICHUEM CYOBEKTOB B 3TOM HOMOJIOTMUECKU BO3MOKHOM MUPE SMUCTEMUYECKUM 0OPa30M.

TouHO Tak e Takas MpaBoBasi HopMa COCOOHA YIPABJISITh HECYKEOHbBIM MOBEIECHUEM CYO'b-
€KTOB B 3TOM MUPE MOTHUBALIMOHHbIM 00pa3oM. B Toii Mepe, B Kakoil MeTadpu3nyeck BO3MOXKHO,
YTOOBbI CYOBEKTHI OCO3HAHHO COIVIACOBBIBAIM CBOE HECIIyXKEOHOE IMOBEJCHUE C MMIIEPATUBHOM
MOPAJILHOW HOPMOM, MeTa(pu3nYecKu BO3MOXKHO, YTOObl OHU OCO3HAHHO COTJIACOBBLIBAJIM CBOE

Mpago v rocyaapcTso, Ne 4 (101), 2023 53



NEPEBOJbI

HECJIy>KeOHOe MOBEJCHUE C ITOW HOPMOIi, MOTOMY UYTO OHA SIBJISIETCS JACHCTBUTENLHON MPaBOBOM
HOpMO¥ cucTeMbl. M3 3Toro ciiefyer, 4To Hopma, peryJMpyroujasi Hecity>keOHoe ToBefieHue, Jiei-
CTBUTEJIbHAA B CUJTYy TOI'O, YTO OHA BOCIIPOU3BOAUT COACP>KAHUE I/IMHCP&TI/IBHOﬁ MOpaHbHOﬁ HOp-
MbI, MeTa(PU3UYECKN COCOOHA YNPaBIATh HEO(PUIMATBHBIM MOBEJICHUEM CYyOBEKTOB 3TON MOfie-
JI1 MOTUBALMOHHBIM 00Pa30M.

Kak u B mpenpbinyiueM naparpade, ecTb Ipyroii cnocod yoeauTbcsi B TOM, YTO ICHCTBUTEb-
HbI€ HOPMBbI 3TOM CUCTEMbI MOTYT YNPaBJISITh HECTY>KEOHbIM MOBEICHUEM MOTUBALIMOHHBIM U 3MH-
CTeMUYECKMM 00pa3oM, He o0pallasich K OCOOEHHOCTSIM MOjiesiu. Bo-nepBbIX, €ciu Mbl HECEM
MOPAJIbHYIO OTBETCTBEHHOCTD 32 CBOE MOBEJCHNE B COOTBETCTBUY C UMIIEPATUBHBIMU MOPATTLHbBI-
MU HOPMaMH, TO Y HAC OJKHA ObITh MeTau3zndeckast BO3MOXKHOCTb CO3HATEIbHLIM 00Pa30oM CO-
[J1acOBaTh CBOE MOBEJCHUE C 3TUMU MOpaibHbIMU HOpMaMu. Ho eciin Takasi BOSMOXKHOCTb €CTb,
TO NOJKHA ObITh U MeTapU3nUecKasi BO3MOXKHOCTb COIIACOBATH CBOE MOBECHUE C 3TOI HOPMOM,
NOMoOMy Ymo OHa SIBISIETCSl MOPaJbHOW. TakuM 0Opa3oM, €CiIi Mbl HECEM MOPAJIbHYIO OTBET-
CTBEHHOCTb 3a CBOE MOBEJIEHUE, TO UMIIEPATUBHbIE MOPAJIbHBIE HOPMbI META(PU3UUECKU CIIOCOO-
HbI YIIPABJIATH HAIMM MMOBEACHUEM MOTUBALIMOHHBIM o6pa30M.

Hoecnu MeTa(bI/ISI/l‘-leCKI/I BO3MO2KHO, l-[TOG]:;I UMIIEpaTuBHAA MOpALbHAAA HOPMAa MOTUBALITUOHHO
yIpapJsijia noBefIecHueM, TO MeTa(pu3ndeck BO3MOXKHO U TO, YTOObI #pasosas HOpMa, NeCTBU-
TEJIbHASI B CWJIYy TOTO, YTO OHA BOCHPOMU3BOJUT €€ COfIep>KaHKe, TaK XK€ yNpaBJsiia MOBEICHUEM.
Ecau Mbl MOXEM OCO3HAHO COIIACOBATH CBOE MOBEJCHUE C UMIIEPATUBHOI MOPAIbHON HOPMOIi, B
CUJTy TOr'0, YTO OHA SIBJISIETCS UMIIEPATUBHON MOPaIbHOW HOPMOM, TO y HAC TaK>Ke JJOJIKHbI ObITh
BO3MOYHOCTh COIJIACOBAThH CBOE MOBE/ICHUE C ITPABOBOM HOPMOIA, IEUCTBUTEIBHON B CUIly TOTO,
YTO OHA BOCMPOU3BOJUT COIEP3KAHUE ITON UMMEPATUBHON MOPATILHON HOPMbI, HOMOMY YUMo OHA
SIBJISIETCS FOPUAMYECKU IEUCTBUTEILHON HOpMOI. [IpocToe npucBoeHne HopMe HOBOrO UMEHU He
MOXKET MOMEIIATh HAaM OCO3HAHHO COIJIACOBBIBATH CBOE MOBEJCHUE C ITOW HOPMOM, Mbl MOKEM
3TOM IeJIaTh, NOMOMY 4O OHA MPUHAJIEXKUT K TOW WIIM UHOW HOPMATUBHOW cucteme. Takum 06-
pa3oM, MOTMBALIMOHHO PYKOBOJICTBOBATLCS MPABOBON HOPMOM , IEMICTBUTENLHOM B CUJTY TOTO, UTO
OHa BOCIPOU3BOJUT COJICP2KaHUEC HMHepaTHBHOﬁ MOpaHbHOﬁ HOPMBI, I HAC TaK K€ BO3MO2KHO,
KaK 1 MOTHUBALIMOHHO PYKOBOJICTBOBATLCS CAMO UMIIEPATUBHON MOPAJIbHON HOPMOIA.

TouHo Tak e MeTapu3nyecku BO3MOXKHO [JIs1 HAC SMUCTEMUYECKU PYKOBOJCTBOBATLCS Mpa-
BOBbIMU HOPMaMHU, ICACTBUTEIbHBIMU B CUJTy TOTO, YTO OHU BOCIPOM3BOST COMEPXKAHUE UM-
NEPATUBHOI MOPAJbHON HOPMbI, IPU YCJOBUHU, YTO Mbl HECEM MOPAJILHYIO OTBETCTBEHHOCTDb 3a
cBoe noBejieHre. Mbl HeceM MOPaJIbHY0 OTBETCTBEHHOCTh 34 CBOE TMOBEJICHKE JIMIIb MOCTONbKY,
IMOCKOJIbKY HOMOJIOTMYECKHN BO3MOXKHO YCTAHOBUTBH, KAKOBbI HAlllM MOPAJIbHBIC O6H3&HHOCTI/I, u
CO3HATEJILHO UX BBIMOJHATE. [1JIs 3TOr0 HY>KHO, YTOObI MbI ObLTM HOMOJIOTMYECKU CrIOCOOHHI (1)
OTJIMYATH UMIIEPATUBHBIE MOPAJILHbIE HOPMBI OT IPYTUX HOPM; (2) OnpefessiTh, YTO TpeOyeT KOH-
KpEeTHasl UMIIEpaTUBHASI MOPAJIbHASI HOPMA B OTHOLLEHUU HECy>KeOHOro nopefeHust; u (3) co3Ha-
TEJILHO COIJIACOBBIBATH CBOE MOBEAECHUE C UMIIEPATUBHBIMUA MOPAIbHBIMU HOPMaMU, PEryJIUPYIO-
MM Hecsty>keOHoe nosejieHue. Ho ecam Mbl 0071a/1aeM CNOCOOHOCTSIMU, OMTMCAHHBIMU B yHKTaX
(1), (2) u (3), u MBI 3HaeM, YTO CY/IbU MPUMEHSIOT U 00ECNeurnBalOT COOJIOIEHNE B KaueCTBE
MpaBOBbLIX BCEX U TOJILKO UMINIEPATUBHLIX MOPAJIbHBIX HOPM, TO Mbl HOMOJIOTMYECKU CHOCO6HI)I
COrJIacoBaTh CBOE MOBEJIEHUE C MPABOBOIl HOPMOI, NEMCTBUTEJILHON B CUJIy TOTrO, UTO OHA BOC-
OPOU3BOJUT COAECP>KAHUE UMIEPATUBHON MOPAILHOW HOPMbI, U Mbl HOMOJIOTMUYECKU CIIOCOOHBI
ONpEIEUTh, KAKOTO HECILYKEOHOIO MOBEIEHUs! TPEOYETCs 3TOI NPABOBOI HOPMOVA.

DTOro OCTATOYHO, YTOOBI TIOKA3aTh, YTO KaxKasl MpaBoBasi HOpMa, PETryIMPYIOIIasi HeCTy-
KeOHoe MOBE/ICHUEC , HeﬁCTBHTeHbHaH B CUJIy CBOUX MOPAJIbHBIX Ka4€CTB, MeTaq)I/ISI/I‘{eCKI/I CIio-
CO6H3. YHpaBJIATb MMOBEACHUEM, NOJICKAIUM PEryJIMPOBAHNIO, KAK MOTUBAIIMOHHLIM, TaK U 31H1-
CTEeMUYECKUM 00pa3oM, a 3HAUUT, JOCTATOUHO, YTOOBI MOATBEPAUTHL TE3UC O BKJIIOUEHHOCTU NpU
MNOMOILY PETYJISATUBHON (PYHKUUK IOPUUYECKU EACTBUTEIbHBIX HOPM.

4.5 Cucrtema He MOAXOAUT sl IKCKIIFO3UBUCTCKON MHTepnpeTauun. CucremMa B 3TOM MUPE
Obllla CKOHCTPYMPOBAHA TaKUM 00pPa30M, YTOObI UCKJIFOUUTH BO3MOXKHOCTh €€ BEPOSITHOT'O UCTOJI-
KOBAHUSI KAK 3KCKJIFO3MBUCTCKOM MPAaBOBOM cucTeMbl. HecMOTps Ha TO, YTO MPaBUIIO MPU3HAHUS,
HAJIEJISIIOLLEE FOPUMYECKON CUJION BCE U TOJBKO MUMIEPATUBHBIE MOPAJIbHBIE HOPMBI, SIBJISIETCS
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MPaBOBOI HOPMOM B CHITy TOT'O, YTO OHO MIPUMEHSIETCS TOJIPKHOCTHBIMY JIMAMU, HU OfIHA W3 HOPM
CHUCTEMbI HE MOXKET CUMUTATHLCS ISUCTBUTEILHON B CUITy O(PULIMAIILHOTO OMYyOJIMKOBAHUSI.

MOo>KHO yTBEP>KaTh, YTO MHCTUTYLMOHAJIbHASI HOPMATUBHAS CHICTEMA, ONMCAaHHAs B MOJIEIH,
SIBJIIETCS [TPABOBOM, HO HU OfJHA U3 HOPM 3TOM CUCTEMBI HE SIBJISIETCS IEHCTBUTEIIBLHOM, HECMO-
TPs1 HA BUMMOCTb OOpPATHOTO, B CHUJTY TOTO YTO OHA BOCIIPOU3BOAUT COIEpIKaHNE UMIIEPAaTUBHOM
MopaJIbHOI HOpMBI. IcXOpist U3 3TOro, Cy/leOHbIe aKThbl, MPUMEHSIOLIHE 9T HOPMBI, 00S13aTENBHO
cofiepKaT aKThbl OIyOJIMKOBaHNUS, OCHOBAHHbIE HA NCTOYHMKAX; TIOITOMY JIH00ast IENCTBUTEIbHAS
NPaBoBast HOPMa SIBJISIETCS] TAKOBOW B CUJTY TOTO, UYTO OHA MPUMEHSIETCSI CY/bsIMU ITPU Pa3peleHUN
OT/IEJILHOT'O MPABOBOTO CHOPA.

Y Takoro paccy>kaeHus eCTb Npo0JeMbl, OCKOJbKY MPEANoaraeTcs, YTo Cy/IbU 00s13aTeb-
HO HafilyT NOBOJl MPUMEHUTB 3T HOPMBbI, MIOTOMY YTO TpakjaHe UX 00s3aTeNIbHO KOrjja-HUOY/Ib
HapywmaT. BepHo, 4To rpaskjjane MOT'yT 4acTO HapyllaTh 3TW HOPMbI, HO HET HUKAKUX OCHOBAaHUI
npeanosiaraTb, YTO OHU OJDKHBI 9TO JIEJaTh: €CJIM WHCTUTYLIMOHAIbHAS HOPMATHBHAS CUCTEMA
B ofLyecTBe aHresoB Pasa siBnsercst npasos6oii cucteMoi, TO 3T0 NpUMEP KOHLENTYAIbHO BO3-
MOXKHO¥ IPAaBOBOW CUCTEMBI, B KOTOPO# CyOBEKThI HUKOI/]a HE HAPYILIAOT 3aKoH. [anee, ecnu
BEPHO, YTO MbI MOKEM 3IBOJIFOLIMOHUPOBATH /IO YPOBHS aHIEJIOB, TO 3TO NPUMEP HOMOJIOTMYECKU
BO3MO>KHO1 TPABOBOII CUCTEMBI, B KOTOPOW CyObEKThbI HUKOIJIAa He HapylIatoT 3akoH. [Toka cyos-
€KTbI OCO3HAIOT, YTO CYLIECTBYET ITPABOBAsi CUCTEMA, HAJIENSIOLIAsT FOPUMYECKO CUITON HOPMBI,
PalMOHAIBHO BOCIPUHAMAEMble CyOBEKTAMU KaK OCHOBAHMS ISl IGVCTBUIA, 3TOr0 JOCTATOYHO,
YTOOBI 0OECNEUNTD CYIECTBOBAHAE COOTBETCTBYIOIINX PETYNATUBHBIX OTHOLIEHUI MEXJTY Ipa-
BOBOW CUCTEMOI U €€ NMPEANONaracMbIMU CyObEKTaMU.

ITockonbKy KoHUenTyanbHast (OyHKLMS MPABOBOM CUCTEMBI 3aKJIHOYAeTCs B PEryJMpPOBAHUN
MOBEJIeHNS1, TIO3BOJISIIOLLErO JIFO/ISIM >KUTh B MUPE M COTJIaCHUH, Cily4dai, Korja cCyobeKThbl HUKOI/a
HE HapyILIaloT 3aKOH, OY/IET CllydaeM, Korjja CHCTeMa HauOoJlee TIOJTHO PEAM3yeT CBOIO KOHIIEH-
TyallbHYI0 (PYHKUMIO. Mniest o TOM, 4TO 3TO KOHLENTYaJIbHO HEOOXOAWMBIM YCIIOBHEM CYILEC-
TBOBaHUS MPABOBOYM CUCTEMBI SIBJISIETCS TO, UTO €€ CyOBEKThI MHOTTIA HAPYIIAIOT 3aKOH, ITPOCTO
oIMO0YHa; HET HUKAKMX BECKMX OCHOBAaHMI MOJaraTh, YTO MHCTUTYLMOHAJbHAS HOPMATHUBHAS
cucTeMa, KOTopasl MOJHOCThIO pean3yeT KOHIENTYalbHyI0 (DYHKLMIO TpaBa Mo MOJyIep>KaHNIo
MHUpa, KOHIENTYaJIbHO HE MOXKET ObITh PABOBOM CHUCTEMON .

OKCKITIO3MBHBIN MO3UTHBUCT MOT OBlI, 1 MOJarato, OTpULAaTh, YTO MHCTUTYLHMOHAIBLHAS HOP-
MaTHBHAsl CUCTEMA B JJAHHOW MOJIENIM MPEACTABISIET COOOM MPaBOBYIO CUCTEMY, HO 3TO MaJlo-
BEPOSITHO. DTa cuctema (1) ynoBneTBOpsieT MUHMMAJIbHBIM YCJIOBUSIM CYLLECTBOBAHMS MTPABO-
BOW CUCTeMbI; (2) MUHMMAJBHO COfIEP>KUT €CTECTBEHHOEe MpaBo; (3) corjacyeTcsi C CepBUCHOM
KOHLenuue BaacTH; (4) cnocoOHa BIMONHATh PErYJISTUBHYIO (DYHKIMIO MTPABa, HAfIESIsl HOPMbI
CHOCOOHOCTBIO YIPaBIIATh MOBEAEHUEM , OJITIEXKALMM PEryJIMpOBaHUI0, MOTUBALIMOHHBIM U 3MUC-
TEMUUECKIM 00pa3oM; (5) yCTaHABIMBAET CAHKIMY B OTBET HA HAPYIIEHUST; U (6) COfIEP>KUT TOIb-
KO MOPAJILHO CHPABEIMBbIE HOPMBI U SIBJISIETCSI MOPANIBHO JIETUTAMHOM. Y YNTBIBasi, YTO OHA
YAOBJIETBOPSIET BCEM NMOTEHIMAIBHBIM KOHIENTYAJIbHO HEOOXOMMBIM TMPU3HAKAM IIpaBa KAk B
MO3UTUBUCTCKON, MAK U B AaHTUTIO3UTUBUCTCKON TEOPUSIX, HET HUKAKUX MPABIOMO0OHBIX OCHO-
BAaHUI NOJIaraTh, YTO OHA HE SIBJISIETCS] IPABOBOW CUCTEMOM.

SHeT Tak>ke HIKAKMX OCHOBAHMIA [OJIAraTh, YTO B TAKMX MUPAX ,KaK HALLl, HOMOJIOTMYECKH HEBO3MOXKHO,
4yTOOBbI TpaBOBasi cucTeMa obecrneyrBana MOJHOE COOJIIOfICHHE 3aKOHOB, PErysiupysl MOBefeHHe TaKuX
CYIIECTB, Kak Mbl. CucTema mpaBa ¢ JIOCTATOUYHO SKECTKUMH CaHKIMSIMU M BHICOKOTOUHBIM MEXaHU3MOM
OOGHApPy>KEHNs MPECTYMHNKOB ¥ BMEHEHUS UM HApYIICHNI 3aKOHA B MPUHIIMIIE MOXKET TPUBECTH K TIOTHOMY
coOGumofieHno 3akoHOB. Hanpumep, B Takux oduiecTBax, kKak CeBepHasi Kopest, npecTymHOCTb CPaBHUTEIBHO
HeBeJIMKa M3-32 JKECTKMX CAHKUMI W BCEMPOHMKAIOMIETO XapakTepa MeXaHW3Ma OOHapy>KeHWsI.
TortanurapHast TpaBoBasi CUCTEMa He SIBIISIETCS] MEHEEe PABOBOH TOJIBKO MOTOMY, UTO OHA TOTAJIMTAPHA.
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5. K uemy Bcs aTa cyera?
BeposTHOCTh MHKII03MBHBIX MPABOBBIX CHCTEM B HallleM MHpe

OpHKUM U3 pacrpoCTPAHEHHBIX MOTHUBOB MPUHSTH TE3UC O BKIIOUEHHOCTHU SIBJISIETCS] MBICIb O
TOM, YTO CYILECTBYET MHOI'O PABOBbIX CUCTEM, KOTOPbIE COfIEPXKAT MOPAJIbHbIE KPUTEPUHU JIEH-
cTBuTesibHOCTU. [To-BUIMMOMY , IMEHHO 3TO MOOY/IMIIO XapTa MPUHSTH Te3UC O BKIFOUEHHOCTH:
«[J[IBOpPKMH] TpakTyeT MO€ yueHUE O MpaBWIe MPU3HAHUSI KaK TO, YTO TpeOyeT, 4ToObl Mmpef-
YCMOTpPEHHbIE TaKUM TMPABUIIOM MPU3HAHUSI KPUTEPUN OTPEJIeNICHNs TIpaBa COCTOSIIA TOJBKO U3
MCTOPUUYECKUX (PAKTOB, & TOTOMY SIBIISIETCSI TPUMEPOM «TO3UTUBU3MA OUEBUAHOTO (pakTa». XOTs
MOU OCHOBHBIE TIPUMEPbI KPUTEPUEB, PETyCMOTPEHHBIX MPABUIIOM NPU3HAHMS, SIBJISTFOTCS BOIPO-
CaMHM TOro, YTo JIBOPKMH Ha3bIBAET «IPOUCXOXKJEHUEM», CBSI3aHHBIMU TOJIKO C TEM CIIOCOOOM,
KOTOPbIM MPaBOBbIE HOPMbI MPUHUMAFOTCSI WJTM CO3JIAFOTCST FOPUIMIECKUMU MHCTUTYTaMU, U He
C UX COfiep>KaHueM, 5T PSIMO 3asIBJISIFO KaK B 9TOU KHWTE, TaK U B Moeil cTaTbe «O TO3UTUBU3ME
U pa3rpaHnveHNH MPaBa U MOPAJIN», UTO 8 HEKOMOPbLIX Npasosvix cucmemax, kax 6 CILUIA, npe-
OeNbHbLIL Kpumepuii 1opuoUuueckoll 0eliCmeumeabHOCMU MONCEN ABHO BKAOUANb, NOMUMO NPO-
UCXONCOCHUS, NPUHUUNDL CNPABEOAUBOCTNIL UAU COOEPICAMENbHBLE MOPAAbHLE YEHHOCHIL, N OHU
MOTYT COCTaBJISITh COfIep>KaHKe FOPUIMIECKUX KOHCTUTYLMOHHBIX OTPAHUUYCHHIT' % .

YTBepxk/aTh, UYTO HeKasl CYIIESCTBYIOIIAs IPABOBAsi CUCTEMA SIBJISIETCS] MHKJTFO3UBHOM CJIOXK-
Hee, YeM MOXKET TI0Ka3aThCs Ha MepBbIi B3rJsy. Kak y»ke roBOpmiioch BbIIIIE, TIONBITKA 000CHO-
BaTh TE3WC O BKIIFOUEHHOCTU HAa OCHOBE SMIMPUYECKUX HAOIIOCHWII CTAIKNBAIOTCS CO 3HAUU-
TEJBHBIMU MUCTEMUYECKVMU 3aTPYJHEHUSIMH, KOTOPBIE, TIO CYTH, BO3HUKAIOT TOT7Ia, KOT/Ia 3TOT
TE31C PUHMUMAETCS HA OCHOBE BEPbI, UTO CYILIECTBYIOT MPABOBbIE CUCTEMbI C MOPAJIbHBIMU KPH-
TEpUSIMH JIeCTBUTEILHOCTH. [Ipobaema 3akitoyaeTcst B TOM, YTO Jt00ast cyujecmeyrouasn npa-
BOBasi CUCTEMa, KOTOPast MOKET ObITh MCTOJIKOBAHA KAaK WHKJIFO3UBHASI, MOXKET ObITb CTOJIb K€
NPaBJIONOI0OHO NCTOJIKOBAaHA KaK 9KCKIFO3MBHAsE. OGOCHOBAHHOCTD PEIlIeHNsI, CBSI3aHHAS C TIPU-
MEHEHHEM HEKOU SIKOObI MOPAaJIbHOM HOPMBI, He 00SI3aTEIbHO JIOJIKHO XapaKTepu30BaThCs Kak
NPUMEHEeHNE HEKOETO BJIACTHOTO MOPAILHOTO KPUTEPHSI FOPUANIECKON AeHCTBUTEILHOCTH; OHO C
TEM e YCIIeXOM MOKET XapaKTepu3yeTcs KakK pe3yJbTaT Cy/leOHOM JIeITENNbHOCTH 110 OCYILECT-
BJICHUIO KBa3W3aKOHOJIATEILHOIO YCMOTPEHHSI B BONIPOCaX MPaBOTBOPYECTBA B TPYAHBIX Clyya-
six. BoT mouemy jsist HOATBEP>KACHNS Te31Ca O BKIIFOUSHHOCTU HY>KHO CKOHCTPYUPOBATH MUP CO
CBOIICTBaMM, KOTOPbIE XOTSI M1 BO3MOKHBI B HAllIeM MHPE, HO OUYeHb MaJIOBEPOSITHBI.

Jlanee, ype3MepHO WeATM3UPOBAHHBIN XapaKTep MOJEIMPYEMOro MUPa, XOTS U HOMOJIOTH-
YEeCKHM BO3MOKHBIN, MOKET TIOTBEP/IUTH TE3KC O BKIFOUEHHOCTH, HO OH HU4e20 HE TOBOPUT HaM O
NPUPOJIE CYIIECTBYIOIINX MPABOBLIX CUCTEM. Y 3THUX KpailHe NCKYCCTBEHHbBIX MOATBEPIK/IAIOIINX
MOJIeJIell €CTh IBe 0OCOOEHHOCTH , KOTOPbIE OOBSICHSIOT UX OECMOJIE3HOCTD M1J1s1 MTOHUMAaHUS CyIIec-
TBYIOILIEU FOPUIMUECKON MPAKTUKU. Bo-TIepBbIX, Cy/ibM B 3THUX MUpax BCErjla COIJIACHBI C TEM,
KaKue HOPMBI SIBJISTFOTCS JISVICTBUTENILHBIMY B CUJTy X MOpaJIbHBIX KadecTB. [IpoGiiema 3akiiro-
YaeTcsl B TOM, YTO BeCbMa MaJIOBEPOSITHO, YTOOBI CY/IbM B TaKOW CTOJIb K€ CIIOXKHOM TPaBOBOM
CUCTeMe, KaK COBPEMEHHbIE BHYTPUTOCY/JAPCTBEHHBIE MPABOBbIE CHCTEMbI, KOTOPbIE MOTUBUPY-
IOT KOHIENTYaJIbHOE TEOPETU3UPOBAHKE O TPaBE, COMIYTCS BO MHEHMM O MOPAJIbHBIX KaueCTBaxX
JI1000¥ MpefnoaaraeMoi MpaBoBOi HOPMBbI.

Cyppu B paBoBbIX cucTemax, nopooHbix CIIA, yacTo pacxosiTcst BO MHEHUSIX OTHOCUTE b~
HO TOT0, KaK MHTEPIPETUPOBATH MPEMNOJIOKUTETHHO MOpaJbHbIe (hopMyJIMpoBKU KoHcTUTy MM
NPy TIPUHSATUA 000CHOBAHHBIX peteHuit. OHN Cy/IbU MPUJIEP>KUBAIOTCS OPUTUHAIIMCTCKOTO TIOfI-
XOJia K TIPUHATHIO 0O0CHOBAHHBIX pelIeHNiI Ha OCHOBaHNM KOHCTUTYIMH, B TO BpeMs KaK ApyTrHe
KOH(DJIMKTHOTO MOAXO/a, KOTOPBII MO3BOJIIET UM MHTEPNPETUPOBATH ITOT SI3bIK TaKUM 00Opa-
30M, YTOObI OH COOTBETCTBOBAJI HEKOTOPOMY HAa0Opy OOLIETIPUHSTBIX WA KPUTUYECKUX MOPaib-
HBIX CTaHIAPTOB; U 3TO pa3HOracue pacnpoCTpPaHsSETCs Ha Kaxkjioe TnosoxeHue KoHncturyuuw,
KOTOpPOE MOKHO HMCTOJIKOBATH KaK TO, UTO OIpEIesieT MOPAJIbHOE OTpaHWuYEHHEe COJepsKaHWs
IefCTBYIOIIETo TpaBa. Eciim He0OXOIMMbIM yCIIOBUEM CYIIECTBOBAHMST MHKJITFO3MBHOM TIPABOBOM
CHCTEMBI SIBIISIETCS COMMKEHEe MHEHNH CY/Iell OTHOCUTEIILHO TOTO, KAKMe HOPMBbI SIBIISIIOTCS JIeH-

YH.L.A. Hart, The Concept of Law. P. 250. Kypcus moii. — K. X.
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CTBUTENIGHBIMU B CHITy X MOPAJIBHBIX KQYECTB, TO B HAILIEM MUPE HET WHKITFO3MBHBIX MPABOBbIX
CUCTEM U BPSJ| JIN MOSIBSITCSI.

Bo-BTOpBIX, MOJOOHOrO pojia MOATBEPXKAAIOIINE MOJENHU JIOMKHBI ObITh CKOHCTPYMPOBAHbI
TakiuM 00pa30M, YTOObI HalllM yOeX/IeH!sl B TO, YTO CY/bU BCErja NMpaBbl OTHOCUTENLHO TOTO,
4yTO TpeOyeT Mopajb MO MOBOAY HECIY>KEOHOrO NMOBEAEHUs, ObLIM 3MUCTEMUYECKU ONpaB/aHbI.
[Ipo6niema 371eCh HE TOJBKO B TOM, YTO MbI MMCTEMUYECKN OTPAHUYEHBI B OTPEEIIEHNN COfIEp-
>KaTeJIbHBIX TPEOOBAHWIT TEX MOPAJIbHBIX HOPM, KOTOPBIE JIESTUTUMHO YIPABIISIOT HALLIAM MOBEJIe-
HreM. Ho Takske B TOM, 4TO MbI SNIUCTEMUYECKN OFPAaHIYEHBI B ONIPEIEIICHUH TOTO, CYIECTBYIOT
JI1 BOOOIIIE MOPAJTbHbIE HOPMbI, KOTOPbIE JIETUTUMHO YNPABJISIOT HAILIMM MOBEJICHUEM, €CJIH JIa, TO
SIBJISIFOTCS T OHU OOBEKTHUBHBIMU WM MHTEPCYOBEKTUBHBIMU. Eciin Ha 3TH Bompockl ecTh npa-
BUJIbHBIE OTBETHI, KOTOPbIE COBEPILEHHO HE 3aBUCST OT HALLMX COLMANBHBIX MPAKTHUK, TO YCTaHO-
BUTB MX NMPABUJIBHOCTH 3MMCTEMUYECKN HAJIE’KHBIM 00pa30M He MOJTyYUTCs.

B03MOKHO, HAC 3MMCTEMUYECKN OMPABIBIBAET YOEXKACHNUE, YTO HAU NpaKmuky Tpeanosara-
0T, YTO Hallle NOBEJICHNE OOBEKTUBHO PETYJIMPYETCS] MOPAJIBIO, OJHAKO HESICHO, ONPABALIBACT JIN
HAC 3MUCTEMUYECKHU YOEXK/IEHUE B ICTUHHOCTD 3TOM Npecynno3uuuu. Mpl MOriu Obl ObITh ONpaB-
[aHbl B HAIIMX YOEXKEHUSIX B TO, KAK MUP HaM TPEJICTaBlIEH, HO TPYJHO MOHSTh, KaK MOTYT ObITh
OMpaB/iaHbl HALIK YOEXK/IEH!s B TO, KaK MUP AECTBUTEJIBHO CYILIECTBYET HE3aBMCUMO OT TOTO, KaK
OH, MO-BUIIMOMY , OIIOCPENIyeTCsl Yepe3 KOHUENTYATbHbIE PAMKH, KOTOPBIE MbI Ha HETO HaJlaraeM.
Bce, 4To y Hac ecTb, 4TOOBI MPOAOIKATH BBISICHATE KAK YCTPOEH HAlll MUAP, 32 UCKJTFOUYEHUEM, T10-
SKaJTy¥, 3aKOHOB JIOTMKHA W HEKOTOPBIX TPUBUAJIBHBIX apU(PMETUUECKNX YTBEPKIEHNN, — 3TO TO,
KakUM MHUp HaM TpeCTaBIsieTcs yepe3 (PUIbTP COOTBETCTBYIOIIMX KOHLENTYAIbHbIX MPAKTHK.
MeTasTyecKuii HUTMII3M, KaK BCeM HaM M3BECTHO, MOKET ObITh OObEKTUBHO UCTUHHBIM '’ .

Bot nouemy mopens (1) npepnosnaraeT, YTO MOPaJIb JIESTMTUMHO YIPABJISIET HALIUM TOBEfe-
HMEM, 1 (2) CKOHCTPYMpPOBaHa TaKUM 00Pa30M, UTO CyObEKTbI C HAILIMMK OTPAHMYEHNSIMU BCETTIA
OKa3bIBAIOTCS TIPaBbl B TOM, YTO TPEOYET MOPAIIb HE3ABUCUMO OT TOTO, SIBJISIETCS JIM OHA O0BEK-
TUBHOW WM UHTEPCYObeKTUBHOM. [IepBoe yTBep K/ieHne ObIJI0 OCHOBAHO HAa TOM, YTO UCTUHHOCTb
Te31ca O BKIIIOYEHHOCTHU 3aBUCHUT OT TOTO, CYIIECTBYIOT JI1 MOPaJbHbIE HOPMbI, KOTOPbIE JIETH-
THUMHO YTIPABJISIIOT HALLIMM MOBEJICHUEM; €CJIM HET, TO 3TOT Te3KC TPUBUAIBLHO JIOXKeH. BTopoe Ha
TOM, YTO y HAC HET SMUCTEMUYECKOI BO3MOXKHOCTH OOOCHOBATH MOJIEJb MHKJTIO3UBHOI IIPaBOBO
CUCTEMBI Yepe3 NMPAaKTUKH, COOTBETCTBYIOIINE HEKOTOPOMY KOHKPETHOMY HaOOpy HOPM, KOTO-
phbI€, KaKk MbI 3HaeM, TPABAJIBHO OTPAXKAIOT TpeOOBaHMsI MOpai. [lake B 3TOM cily4ae, ECIN MO-
ieJIb HEMTPOTUBOPEUYNBA, BBIJBUTAETCS OHTOJIOTMUYECKOE YTBEPIXKEHNE O TOM, YTO WHKIIIO3UBHBIE
NPaBOBbIE CUCTEMbI MOT'YT CYLIECTBOBATH B MUPaX, MOIOOHBIX HAILIEMY .

OJIHaKO OHTOJIOTMYECKOE YTBEPXKJEHNUE O TOM, YTO B MHMpaxX, MOJIOOHBIX HALLIEMY, MOTYT CY-
LIECTBOBATh WHKIIIO3MBHBIE NTPABOBbIE CUCTEMbI, HUYETO HE TOBOPUT O TOM, HAXOJIMMCSI JIU MbI B
TOM 3MUCTEMUYECKOM MOJIOKEHWH, YTOOBI TOYHO YCTAHOBUTB, YTO HEKasl CYLECTBYIOLIAs CUC-
TeéMa YCIEIIHO BHEIPSIET MOpaNbHbIE KPUTEPUN AEWCTBUTENLHOCTH. OUYEBHIHO, YTO MBI MOXKEM
NPOBEPUTD, HAJIEISIET JIM CUCTEMA CyJel MOJTHOMOUYMSMU O0S3bIBATH APYTMX AOKHOCTHBIX JIUILL
BBINOJIHATH MOPAJIBHO OIIMOOYHBIE PELICHUs, @ 3HAUYUT, HAXOAUMCS B TOM 3MUCTEMUYECKOM T10-
JIO>KEHUM, YTOOBI YBEPEHHO MCKJIIIOUUTh, YTO HEKasl CYLECTBYIOLIAsl CUCTEMA SIBJISIETCS MHKJTIO-
31BHOW. OJIHAKO MBI HE MOXKEM CJIeJIaTh BbIBOJ] O TOM, YTO PABOBAsl CUCTEMA YCIEILIHO BHEJPSIET
MOpaJIbHbIe KPUTEPUH JIEVICTBUTEIBHOCTH, HA OCHOBAHMHU TOTO (DaKTa, YTO JIOJKHOCTHBIE JIMIIA
BCErNa MPUXOAAT K COIJIACHIO MO COOTBETCTBYIOIMM BoOMpocaM Mopamu. Ecnm B3rysibl Ha Mo-
paJib 0Ka3bIBAIOTCS] HEBEPHBIMU IOCTATOYHO YaCTO (UTO CUNTAETCS 0OCMAMO4YHO YaCTHBIM, BOOO-
1Ie He TIOHSATHO), TO CUCTEMY HEJIb351 OXapaKTepU30BaTh KaK MHKJIIO3UBHYIO. A pa3 Mbl HE MOXKEM
C YBEPEHHOCTBIO PAa3pEelIUTh 3TH BOMPOCHI, Mbl HE MOXKEM C YBEPEHHOCTBIO OXapaKTepU30BaTh
HEKYIO CYILECTBYIOLLYIO MPABOBYIO CUCTEMY KaK MHKJIFO3UBHYIO.

"MeTasTHueCKuil HUTHITM3M, KakK si MCHOJIb3YI0 OTOT TEPMHH, YTBEPIKJAET, YTO HE CYIIECTBYET
MOpaJbHbIX HOPM, KOTOpPbIE, OY/lyud OOBEKTUBHBIMU, JIESTUTUMHO YIPABISIIOT HAlUM ToBefieHueM. Kak
VIHOTJIa TOBOPUTCSI, HET HM NMPABWIILHOT'O, HA HETIPABUJILHOTO.
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Tot ¢hakT, 9TO HM TE3UC O BKIFOUEHHOCTH, HU TIOJIKPETUISIONIE er0 apryMeHThI, TIPEfICTaB-
JIEHHbIE B 3TOM KHUTE, HE BJIEKYT 3a COO0I HUYEro, YTO OOBSICHUIIO Obl FOPUMUECKYIO NPAKTUKY
B JII0OO¥ CYIIECTBYIOLLEN NPABOBOI CUCTEME, MOXKET MOKA3aThCsl MOATBEPKICHUEM MHEHUS TEX,
KTO CUMTAET, YTO 3aHMMATBhCS KOHLUENTYAJbHON FOpUCIPyAeHUMEN He ciefyer. MHTynTuBHOE
00BbSICHEHIE 3TON TOUKHU 3PEHMsI COCTOUT B TOM, UYTO HEMPABUJIHLHO HAMPABJSATH OrpaHUYEHHbIC
pecypchl Ha pellieHne TpooieM, KOIfia 9T pellieHrs] He UMEIOT MPaKTUIEeCKOro 3HAYCHUS JIIst
CYIIECTBYIOUMX FOPUMUECKUX TPAKTUK, OCOOEHHO, KOTTIa 3TH PECypChl MOTYT ObITh CTOJb K
MPOyKTUBHO HAINpaBJIeHbI Ha pellieHre MpooJieM, KOTOPble TOBOPSIT HaM HEUYTO O TOM, KaKOu
JOJI>KHa 6bITb Halma }OpI/IHI/I‘{eCKaH HpaKTI/IKa.

HO BO BCEM 3TOM HET HUYETIO yﬂI/IBl/ITeIII)HOI‘O. B HepBOﬁ TJ1aBC HOHyCKaJIOCb, qTo KOHueHTy-
aJIbHbIC YTBEP3KJICHUS O MPaBe JIMILICHbI KAK HOPMATUBHbBIX CJIC/ICTBUI1 B OTHOILICHUU TOTO, KaKK-
MM JIOJIKHBI OBbITh HAIIM IOPUINIECKIE TIPAKTUKHU, TAK MPAKTHUECKOTO 3HAUEHNSI, KOTOPOE TT03BO-
JII0 O6b1 HAM OO'BSICHUTH CYIIECTBYIOIME MTPABOBbIe cucTeMbl. KOHIeNTyalbHble TeOpun mpaBa
MOTYT OBbITh IOBOJILHO CUMITATHYHBIMU, HO B OCTAJILHOM OHHM OECIOJIE3HbI.

Becnone3HocTh TaKoro TeOpeTU3NPOBAHUSI €CTh TO, YTO CKPBIBAETCS 32 HEIOBOJILCTBOM B
3aHSTUU KOHIENTYalIbHON IOPUCTIPYCHIIMEN; COrJIACHO 3TOMY CTPAaHHOMY aHTU(UIOCO(CKOMY
B3IJISIY , €IMHCTBEHHBIM ONpaBJaHUEeM MPOBEICHUS] TEOPETUIECKOrO UCCIIE/IOBAHMSI SIBJISIETCS TO,
YTO OHO MOXKET MPUBECTU K YeMY-TO, YTO OOJIaJIaeT MHCTPYMEHTAIILHON [IEHHOCTHIO. B mepBoii
rIaBe s yTBEepsK/aj, YTO MPOBEJICHNE TEOPETHMUECKOTO HMCCIEOBaHNsI He 00SI3aTeNIbHO TOJIKHO
ObITb ONPAaBJAHO €ro MHCTPYMEHTAIBbHOMN LIEHHOCTBIO; JIOCTATOYHO JIMIIbL TOTO, YTOObI CMOCO0-
CTBOBAJIO MIPUPAIIICHUIO HOBOTO 3HAHUS.

TOT ClDaKT, 4TO UCCJIEJOBaHNE HpI/IBO{[l/lT K 3HaHUIO, HE ACJ1a€T €ro I/IHTepeCHI)IM; €CTb MHOI'O
COBEPILEHHO HEMHTEPECHBIX U HEMPUMEYATENbHbIX UCTUH O MUpe. BO3MOXKHO, UCTUHBI KOHLEM-
TyaJIbHO! FOPUCTIPY/ICHIINA OTHOCSITCS K X 4nciy. B mro6om ciydae, s He MUTArO WILTIO3UN 1O
MOBOJIY TOTO, UTO $1 37IeCh HANMCA: JIOMYCKasl, UTO s KaKMM-TO 00pa30oM TIPHIIIE] B OCHOBHOM K
MPaBWJILHBIM BBIBOJIAM, ST YBEPEH, UTO s HE CKa3aJl HIUYETO, UTO OOANCHO Oblao Obl, B HEKOTOPOM
00BEKTUBHOM CMBICIIE, BBI3BATh MHTEPEC K TeMe, KOTOpasi paHbllle MHTEpeca He MMera.

le/lHI/IMaﬂ 9TO BO BHUMAHUE, s1 HAACKOCh, YTO TE€, KTO HOTpaTl/lJI BpeMﬂ Ha YT€HUE 9TOIr'0 TEKCa,
HAIIUTM B HEM HEYTO, YTO ONpaBAasio Obl ux ycunus. Ecau Obl 51 He cudTal, 4YTo B 3TOM NpeAnpu-
SITUM €CTh HeUTO L[EHHOE, TO 51 Obl HE CTaJl TPaTh HA HETO CTOJIBKO YacOB M YK TOYHO HE CTal
Obl TPATUTh Ha MOJOOHbIE BONPOCHI OONbLIE BPEMEHH, YeM ObIJIO a0COIFOTHO HEOOXOAUMO ISt
M3BJIEYEHHUS TOI pa3yMHON BBITOJIbl, KOTOpAasi, N0 MOEMY MHEHMIO, MOTJIM Obl UX onpasiaTh. Moe
OTHOILIEHUE K 3TOW TeMe C(POPMUPOBAIOCH TOJ] BIUSHUEM BEJIMKOJIENus, KOTOPOE s OOHAPY KU
B paboTax IpYrMx KOHLENTYaJbHbIX IOPUCTOB. S HafeloCh, YTO YUTATENN CMOTYT OOHAPY>KUTh
3[1eCh HEUTO MOJOOHOE ITOMY BEJUKOJIEIHIO.

K.9. Xumma, 3.8.1., Bammuarron yuusepcureridin 2Korapel 3aH mekrtedi (Cuata K.,
AKII): K yKbIKTBIH MopaJi MeH Taourathl. 8 Tapay. K YKBIKTBIK HIBIHABIKTHIH MOPAJIbIbIK
KpUTepUiIePiHiH TYKbIPHIMAAMAJIBIK MYMKIHJITI.

«KepHekTi rajbIMapblH CHOCKTEPIHIH ayfapManapbl» aifapbiia npocdeccop Kenner
XummanbiH, «KYKBIKTBIH MOPaJli MEH TaOUFaThl» KiTaObIHBIH, CETi3iHIII TapaybIHbIH ayAapMachl
SKapusiTaHajIbl.

Kenner Ditnap XuMMa — aMepUKaH/bIK 3aHIEP FaJbIM, AHATUTUKANBIK, KYKbIK, (PUII0CO(USICHI,
9THKA JKoHe casich hrmocodusi camachiHaarbl TaHbIMast MaMaH. Ochl skbiaap immiage AKI, Eypona
>koHe JlaTblH AMeprKachIHIarbl OipKaTap YHUBEPCUTETTEP/IiH IAKbIPBUIFaH MPOgeccopsbl.

KitanTap MeH yXbIMABIK MOHOrpacusiiapiblH, aBTOpbl, coHbIH imiHae Unpacking Norma-
tivity — Conceptual, Normative and Descriptive Issues (with Miodrag A. Jovanovi¢ and Bojan
Spaié, 2018), Law as an Artifact (with Luka Burazin and Corrado Roversi, 2018), Morality and
the Nature of Law (2019), Coercion and the Nature of Law (2020), The Artifactual Nature of Law
(with Luka Burazin, Corrado Roversi, Pawel Banas, 2022).

Tyuiinoi ce3oep: Kykvik PUAOCOPUACHL, KYKbIKMbIK WbIHObIK, KYKbIKMbIK YeblMOap,
KYKbIKMbLK UHCIUMYMMAp,; MeMAeKem,; KOaM.
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K.E. Himma, Doctor of Law, Higher School of Law, University of Washington (Seattle,
USA): Morality and Nature of Law. Chapter 8. The Conceptual Possibility of Moral Crite-
ria of Legal Validity.

The translation of the eighth Chapter of Professor Kenneth Himma’s book Morality and the
Nature of Law is published in the section “Translations of the works of the famous scientists”.

Kenneth Einar Himma is an American legal scholar, a well-known specialist in the field of
Analytical Philosophy of Law, Ethics and Political Philosophy. For many years he has been a
visiting Professor at a number of Universities in the USA, Europe and Latin America.

Author of books and collective monographs, including Unpacking Normativity — Conceptu-
al, Normative and Descriptive Issues (with Miodrag A. Jovanovi¢ and Bojan Spaié, 2018), Law
as an Artifact (with Luka Burazin and Corrado Roversi, 2018), Morality and the Nature of Law
(2019), Coercion and the Nature of Law (2020), The Artificial Nature of Law (with Luka Burazin,
Corrado Roversi, Pawet Banas, 2022).

Keywords: philosophy of law; legal reality; legal concepts; legal institutions, state; society.
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HOBBbIE KHUITH
e Jlecus b.B. NpaBoBon peanusm OnuBepa Y. Xonmca: yueHne 06 oH-
TOnorum npeLeAeHTHOro npaBa: MoHorpadus / nog o6uw. pea. E.A.
®ponosoii. - M.: NpocnekT, 2023. - 296 c.

ISBN 978-5-392-39744-0

Npasosoi peanan Onusep YaHgenn Xonmc (1841-1935) — ogvH U3 U3BECTHEMLWINX W
3:::::1;’-;:""%: Hanbosnee LUUTUPYEMbIX aMePUKaHCKMX NPaBoOBEAOB, CyfbA BepxoBHoro
npeuene“mrzn:;::a Cypa CLLIA ¢ 1902 no 1932r. 5
2]0 o OCHOBOI‘IOHO)KHVVIK pAgda CoUMONoro-peanncTUYeCcKUX HanpaBaeHui
A B MCTOPUW NpaBoBol Mblcnv. Ero ngeun n HabnogeHvs, nonyumsLUve pas-

BUTME B TEUEHNAX MPaBOBOro peasv3ma 1 COLMONOormyeckon opucnpy-
LEHLMW, 3aJI0XKNN OCHOBY ANiIA HOBOFO MOHUMaHWA NpaBa 1 ganv OTBET
Ha MHOr1e BOMPOChI, HEPA3peLLMMbIe B pamMKax KOHLenuuii dopmanusma, No3MTMBM3Ma, HOPMaTUBM3Ma
W I0C-HaTypanu3ma.

B MoHorpadun npeactaBneH He TONbKO KOHTEKCTYabHbIV aHanv3 NPaBoOBOW MbIC/N

O. Xonmca, HO 1 lopMANYECKNlA NepeBos MHOTMX PaHEee He NCCNeloBaHHbIX B Poccrm ayTeHTUYHbBIX
TEKCTOB €ro Npoun3BegeHnin.

KHura 6yget nHTepecHa yyeHblM, MPaKTUKYIOWMM IOPUCTaM, a TakKe BCEM, KTO YBNEKAEeTCA MUCTO-
puen NpaBoBbIX YUeHW, OPUANYECKON KOMMAPATUBUCTUKOM, BOMPOCaMu 3apyOeXKHOro 3aKoHoaaTeb-
CTBa, 0CO6EHHO CUCTEMaMK O6LLEero (NpeLeseHTHOro) Npaea
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KA3AKCTAH PECMYBJINKACbIH[1AF bl
KOFAM[bIK BACKAPY K¥PAJI[IAPbI:
«A[JAMFA BAFbITTAJIFAH ®OPMAT»

¥cblHbUIFaH Makana OWIIKTIH apHayJbl TapMakTapblHA (3aH,
HIBIFapyIIbl, aTKAPYILIbl, COT) OeIliHyiHe HETi3[eliTeH JeMOKpaTH-
SITBIK, KOFaMJIarbl MEMJIEKETTIK 0aCKapy/Ibl XKy 3ere achIpy/blH 63¢K-
mi Maceneaepin KapaCThIpyFa apHaJFaH. O3iH KYKBIKTBIK, X YTie et
aTafTBIH opOip MEeMIIEKeTTe 3aH 6ap >KoHE OChl 3aHAbl >KACAUTHIH
amamaap epexeneppi Oearineii. Byn 3anmap MeH epesxkenepre
6arLIHyra MiHIIeTTi ajamap na 6ap. Ocbl MakcaTTa KOFaMHbIH, QJ1e-
YMETTIK KbI3METIi KYHECIH PETTey/liH eH MaHpI3/Ibl GIIiri GoaThH
MEMJICKETTIK GacKapy/IbIH opTY pIli Kypasiiapei 6ap.

3epmmey naHi — MEMJIEKETTIK 0aCKAPY/IbIH Kypasjiapbl MeMJie-
KETTIK CUMaTTarbl OKIMIIJIIK MIeUIMAEPAi ic XKy 3iH/e X Y3ere achl-
Py Kypalbl PeTiHe KapacTbIPbLUIATHIH OKIMIITIK KaHAIILUTIIKThI
, NOKTPUHANBIK, TYCIHAIPY 9peKeTiH KaMTHU/bI.
H.X. KAABIIIEBA, Homuorceaep. MeMIleKeTTIK GacKapy/iblH MaHBI3JIbLTbIFbI eJTTiH,
QJIeYyMETTIK KaTbIHACTapra apaiacyblHaH eMec, Karjaiiap kaca-
yAa KepiHefii, COHbIMEH KATap OChl KaTbIHACTAP/bI 3KY3€ere achIpy
MeTL TapHXH KaeADACH, NPUHIMNTEP], MEMJICKETTIK GacKapy Kypanjapbl Geniriii 6ip epe-
KOHCTHTYIAABIK xone aivmiaix  “KCJICP/ATL, MPUHIMITEP/] 3KOHE HOPMaap/ibl CakTay dlicTepi peTinie
TangaHael. Kypanmap opTypiii xoHe Kputepuiiiep OOMbIHIIA XKiK-

3.F.A., AOIIEHT,
MemaexeT xaHe KYKBIK TeOPHICHL

KYKbIK 3aH paKyAbTeTi . ZKOHE

an-Gapabu asiaars: Kasax TeJei. Mb}caﬂbl, fackapy >KYWeCiHiH, XKAIMb! UePAPXUSACHIH/IAFbI
YATTHIK yHEBEpCHTeTI MEMJIEKETTIK 6acKapy KYPaJIbIHbIH, JICHreiHiH, KpuTtepuidi. Orax
(Aamarsr x, Kasaxcra), XaJbIKapaJbIK, IICHFCI/IIIG KOJJAHBIIATBIH KYPAIap, CanaiblK CH-
e-mail: kalish29@mail.ru naTTarbl 6ackapy kipeni. CoHfaii-aKk, MEMJIEKETTIK 6ac1§apy Kypas-

NapbIHbIH KY>KaTTbIK HbICAHBIHBIH KPUTEPUIliHE HEri3elIreH Kypal
6ap, on — akrinep, [IpesujieHT KapIbIKTapbl, il AaMbITY TYXKbIPbIMAaManapsbl, )obaiap MeH
Garpapiamanap skoHe T.6. OfaH 9pi MEMIICKETTIK GacKapy KypaljjapbIHbIH aCep eTy CHIIAThbI MCH
KeJIeMiHiH KpuTepuili Typaibl. Onap iuTeil Tarbl OeJliHe/l: 3KOHOMUKAJbIK (CabIKTap, eHoe-
KakKpl XyHeci), casich (KoramMfIbIK, cayaHaMa, caiiiay) >KoHe YHbIMAACThIPYIIbUIBIK, (MEMJIIEKEeTTIK
oprasjiapsibl YibIMacTbIpy HeMece KaiTa Kypy). KyKpbIK T€OpUsIChIHBIH ofliCTEMECiH cunaTTayra
SKOHE IKIMUINIK KYKbIK 20icmeMeciH KaHAPTyra OallIaHbICThI MaceJseliep >KalllbliaMa TY pie
awbiaabl. CoHbIMEH, aBTOP/IBIH, MaKajlaHbl >Ka3yra Heri3 eTil ajFaH 20icmepi — FbUIbIMU (TaJl-
fiay , ICAYKILHsL, MHTErPALyist) JKOHE SKEKe FhUIBIMI (CAIBICTHIPMAIIbI KYKBIKTBIK, CHHEPIeTHKAIIBIK
COLIONOTHSIIBIK) 9)11CTep Kasipri Kesjleri MeMJICKeTTIK G6acKapy KypalJapbIHbIH GapIbiK anyaH
TYPIICPIH iC KY3iH/Ie MaifjjaaHy MoceIe/IepiH TepeH, Taljayra My MKIHIIK GepAi.

3epmmeyoin, xananbizbl — ABTOPABIH KA3ipri Ke3eHe eNiMisjie dleyMeTTiK apOouTpax
OIPTYTaC MEMJICKETTIK XKOHE KOFaMJIbIK 6aCKapy/ibIH HErisri (byHKIII/IOHaJI)II)IK 6enrinepiHiy Oipi
GOoJIBIN Kene XKaTKAaH KOFaMIarbl QJIeyMETTIK KaTbIHACTAp XYHEeCiH 3aHHAMaJbIK PEeTTey Mace-
Jeniepi KbI3bIKThIPATbIHBIHA Ha3ap ayjgapybl. QJIEYMETTIK a3aMaTTbIK, MHCTUTYT MEMIIEKETTIK
6ackapyMeH TikeJseil 6ainaHbIcThl. Bi3 ajamap MeH MeMIIeKeT apachIHarbl TYPAKTbhl KYKBIKTBIK,
OaiaHbICTap TYpaJbl AlTBIN OTHIPMBI3. A3aMaTTbIK MHCTUTYTTAP ApKbUIbI OHBIH OWJITiHIH
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BIKNAJILIMEH aflaMjlap MEH MEMIIEKeT apachlHAArbl OaiiJlaHbICTap OPHATHUTA/IBI. MeMIleKeT YIIIiH,
€H aJJIbIMEH, 63 XaJKbIHBIH YJITTBIK MY IIeJIepiH 01Ty, OTapiblH KAHIIAIBIKTHI ©3apa 0ailIaHbICThI
SKOHE QNIEMJIIK KOFaMIACTBIKTLIH MY IIJIEpiHe TOYe/li eKeHIH aHbIKTay, OYyJI MYIIeIep/iH XY -
3ere acybl YIIiH 0apibIK sKarqaibl kacay eTe MaHbI3bl eKeHi co3¢i3. COHILIKTaH MEMJIEKETTIK
Jlaya3bIMapra MiHAETTiI cunat OepeTiH HopMajap OJIap/blH KYPbUIbIMAPbl MEH MeXaHU3MJIepi
apKbUIbl FaHA KAJIBINTACHIN, OEKITIIETiHIH 6aca alTKaH eH. MeMIIeKeT 63 Opraniapbl apKbLUIbl
3aHjap MeH 6aCKa fa HOPMATHUBTIK KYKBIKTBIK, aKTiJepyi Ka6bIJ‘IHaI7[IIbI OJTap/IbIH, OKIMIIILITIK SKoHe
3aH IbIFapy 9111CTep1MeH OPBIHJAITYbIH KAMTaMaChI3 erefi. Byn peTTe MemiieKeTTiH 3aHIbl MOHO-
MOJIUSICHI Gap €KeHiH KoHe OHbI XKy3ere achbIpy YIIiH KaskeT OOJIFaH »Karjaiia Fana MosKOypiey
TOCUTIH KOJIAHATHIHBIH aTamn 6Ty Kepek.

3epmmeyoiy, makcamvl — KYKbIKTBIK MEMJICKETTIH MOHI OHBIH OeJriii Oip sKarmaiiapna
OJIAP/IbIH, AIAPATbIH aHbIKTAyFa KociOu Typjie KaThICaThIH ajjaMiap MEeHOePiH — SKaJIbl KaxeT-
TUTIKTEpHi, MYIeNepyii, MaKcaTTap MEH JIaMYy/Ibl YIBIMIACTBIPY/IbI KoHEe KOFaMHBIH MEMIIEKETTIK
KYKBIKTBIK HOPMAJIAPbIH OHBIH MAKCATTapbl MCH q)yHKummaprH KY3€re achIpy/ibl KAMTaMachi3
eTy MaKcaThIHa MEMJICKETTIK 6acKapy KypaidapblH TI/IIMIII nangananybl KOJIlaybIH/A eKeHIH
KepceTy. Makasia aBTOPbIHBIH myobetpbum)apr MEMJIEKETTIK 6acKapy KypagapbiH ic )KYSIH—
fie KOJiaHy/jarbl Gap npoGieMasapra Herisjiesieii, eTKeHi oJlap apKbUIbl MEMJICKET ©3iHiH He-
Ti3ri MakCcaTbIH — KOFam/Ibl KaJIbMTACThIPY MEH KApbIM-KaTbIHACTAP/ABI [JAMBITY YIIiH KOJIATbI
SKaryail sxkacai OThIPbII, MiHE3- KYJIBIK epeKelnepin Genrmelxml

TyiiinOi ce30ep: memaekemmik b6acKapy, memaexkemmix oackapy cybwvekmici, aKIMUIAIK
aKkm, dKIMUIAIK KeAiCiM, MemaeKemmik 6acKapy Kypaioapol.

Kipicne

Ocbl MakanaHbl >Ka3y TaKbIpbIObIH TaHjay ereMeH Ka3akcTaH yIIiH MEMJIEKETTIK OacKapy
CaJaChIHAArbl KOFAMJIBIK KaThIHACTAP/IbI PETTEHTIH KYKBIKTHIK 0a3aHbI IAMBITY CHSIKTBI TEXHOJIO-
TUSITIBIK, IaMy I[leleI[eFI MaHBI3LI Macesesepyli HaKThiay 6omibl. dcipece Kazakcran Pecny6-
JIMKACIH/Ia MEMIIEKETTIK 6aCKapy — CANbICTBIPMAIbI TYP/IE XKaC KIHE TOJIBIK 3ePTTE/IMEIeH Ky~
ObUIbIC. Bi3MiH eniMizae o1 «3KacecHipiMIiK» Ke3eHi 6acTaH eTKepy/ie IeM aiTa ajaMbI3, OUTKEH1
iprerachbl KaJlaHbINl KOUFaH, OipaK KeNTereH Mocesesiep KalbITacy CaThIChIHJIA, dJ1i Jie 3epTTell,
ToXipubere eHri3yjii Kepek eTefii, Keioipi ic 6apbichiHa Ty3eTinyne!.

Mewmuneket Gacmibichl «Kazakcran Pecry6imkacbiHiarbl MEMIIEKETTIK GacKapy/bl IaMbITY-
mbiH 2030 Kblara ISHiHTI TYXXbIpbIMIAMAachl: «AlaMra Garfjapianran» — «AJIbIMEH XaJbIK» MO-
AeJIiH KYpy» eJTiMi3iH TY>KbIpbIMAAMAIIBIK, KY>KaTbIHAA (Oy1aH opi — Ty>KbIpbIMamMa) «K0RAMHbLH,
MeMAeKemKe 0e2eH CeHIMI HeaHe OHbIH, o32epicmepze 0alibiHObi2bl» OONIMAraH/IbIFbIHAH JIeyMeT-
TiK, 9KOHOMUKAJIBIK, oHE CasiCU fAaMmyjarbl Oenrici3fiik TakpIpblObiH KeTepiai. CoHbiMeH Oipre
«MemaeKemmik 6ackapyOviy; muimoipex OONYbIHA HCIHE asamammap()bm backapy wewimoepin
KabbLadayza KamviCyblHa 0e2eH CYPAHbIC MYPaKmblL mypoe mybmc)ayaa»

Kanrap okurachbl, Xa/lbIKThIH MEMJICKETKE [CreH Kallbl CeHIMCI3Iri KoHe YKpanHajarbl
COTbICKA OalIaHbICThI Ka3ipri reocasicu skaraan (Y KpanHaHbIH OMIail >KeTKi3yiH TOKTaTybIHA Oaii-
JanbIcThl Asust, Adpuka xone Tasgy lbrbicTa amapublibIK TyAbIpAbL. Mbicasbl, MbIiCbIp MEH
Hemen ykpauHJIbIK OUIaiira TOyeljii) a3aMaTTap MeH OJIap/blH oJI-ayKaThl 0ACThI KYHJIbUILIKTAP
6071aThIH peopMaTapibIH MAHBI3ILUILIFLI, AJAMJIBIK, pehopMaiap Typasibl alTy/Ibl KaXKeT eTefli.

UI. Kynpsimn Ily6nuunoe ynpasnenue Political science (RU), 2016, N 2 2. URL: https://ozlib.
com/956763/ sotsium /publichnoe _upravlenie_kupryashin

*Yka3 [pesunenta Pecny6nku Kazaxcran K.-2K. K. Tokaea ot 26 despainst 2021 ropa Ne 522. «O6
yTBepxkaeHnn KoHuenuuu pa3BuTusl rocyjapcTBeHHoro ynpasienusi B Pecnyonuke Kazaxcran go 2030
roga URL: https://adilet.zan. kz/rus /docs /U2 100000522.
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1. «<KoramapIK 6ackapy» KoHe «<MeMJIEKETTIiK 0acKapy» YFbIMIapPbIHbIH
apakaTbhIHACBI MaceJieci TypaJbl

AJibIMEH MEMIIEKETTIK 6acKapy Y¥bIMBIHBIH 631H KapacThIpFbIMbI3 Keseni. Kazipri yakpiTTa
oebueTTepae MEMIIEKETTIK OacKapy/blH KONTereH aHbIKTamanapbiH Tadyra 6omnaabl. COHbIMEH,
JIrotep I'ynuKTiH miKipiHile, MEMIIEKETTIK 6acKkapy — OyJl aTKapyLibl OMITIiK OpraHiapbIHbIH KbI3-
METIH ocnapJay , YUbIMIaCThIPY , KaJipJlapMeH KaMTaMackI3 eTy, 6ackapy, yisiecrtipy, ecen 6epy
SKOHE OrOJKeTTEY .

Araktel 3aHrep B.E. Uupkun «MewmsekeTTik 6ackapy — OyJl HOpMa MIbIFapyHIbLIbIK,
OKIMIIITIK, 6aKplIaY, YIBIMAACTHIPYIIBIIBIK, JKoHe 6acka fa KbidmeT. O GeNrijieHren Hopmanap,
epexesiep, TOPTINTEp Heri3iH/e Ky 3ere achbIpbLIa/bl» JIeN CaHaibl*, Oy ja — «OeJrii 6ip opras-
J1ap MEeH Jiayas3bIM/Ibl aJlaMIap/ibIH MEMJICKETTIK OUJTIKTI XKy3ere achIpy MaKCaThIHaFbl KOFaM/IbIK,
KBI3METI».

«MemnekeTTik 6acKkapy — Oy KOramJIbIK MYIIeep/li KaHaraTTaHbIPY/IbI SKoHE Y KbIMJIBIK,
Mocelesiepl eyl KAMTaMachl3 eTyre apHalIraH MeMJIEKETTIK, YKIMETTIK eMec, XKeKe JKoHe
apajiac KypbUIbIMAAP apacbIHAAFbl BIHTHIMAKTACTHIK, KytHeci». COHbIMEH Oipre «MeMJICKEeTTIK,
MYHULUTMATABIK, KOMMEPUUSUIBIK, eMeC YBIMIAAP/IBIH, KbI3METIH OGipiKTipe OTBIPBIM», OJ1 «YJITTHIK,
JKOHE KEPrulikTi MYIIeNepi Ky 3ere acbIpy/blH, MEMIICKETTIK KbI3METTEP/i OHIPY/IiH KOram-
JIBIK-MEMIIEKETTIK K'Y HeCiH Glgipeti»®.

OnbIH yceride I'.B. ATMaHuyK «MeMJIEKETTIK Oackapy» >KoHe «MyHULMNAIIbI 6acKapy» MeM-
JIEKeTTIiK 6acKapy/bIH SpTYPJIi ICHrensepi peTinje KapacTbIpbUIaThIHBIH alTabl. MeMJIeKeTTiK
JKOHE MYHHUMIIAT/BI 6aCKapy KEKe TYIFaHbIH dJICyMETTIK-CasiCH IepOECTIriH eCKepill, OFaH Ty-
eJICi3 TaHJay MYMKIHJIITH KaIIbIpybl Kepek. 2Korapeina atanran OpraHjiap MeH KOFam/IbIK KaTbI-
HaCTapfibIH CyObeKTiIEepi apachIHJAFbl KATBIHACTAP/IBI TATIIAY 613711 TiKeJIel OJIap/IbIH KbI3MeT1H1H
casicu Kypampac OediriHe keteneiiii. bys kepyie MaHBI3ABICHI — Kepi OalllaHbIC JICHTeldi, SIFHU
KOFaMHBIH 6acKapy memiMnepiH JKy3ere achIpy JIeHreiii, MyH/a «@PEKIIIE KbI3bIFYIIBUIBIK TY/{bl-
pateiHAap: 1) myapesi Tontap (spTypm KOram/IbIK, KopJap, K901H0)1aKTap, STHUKAJIBIK,, SKacTap
JKOHE 6acKa ma 6enrisi 6ip MyIere ue YibIMaap, napJaMeHTTiK Jo0ousep 3KoHe T.6.); 2) a3aMaTt-
TapMeH TikeJiell KapbIM-KaTblHACTAp (CaNbIK, cally, 3aH IIbIFapy >KoHe KYKbIK KOJIaHy TOXipu-
oeci, aNieyMeTTiK Oarfapiamanap/bl JafibIHAY >KOHE ICKe achIpy); 3) KOMMEPLUSIIBIK KOCIMOPbIH-
JIapMeH KapbIM-KaTbiHACTap (0J1ap/bl KYKBIKTBIK peTTey, MK skone T.6.)»".

Qiiristi 6puTaHIBIK (procod, TapuXIbl 3KoHe 9KOHOMUCT JIskeiiMc M «MeMIleKeTTiK ca-
scaTTa 6acKapylIbuiap MeH 6acKapblUIaThIHAAPABIH MY/JIeNIEPi ColiKec KeJeTiHIe Tene-TeHIiKKe
KaJai >KeTyre 0oJiafibl» JIETeH CYPAKThI KOS OTBIPBII, KEJIeCi casiCh 3KOHE KYKBIKTBIK, SflicTep/i
YCBIHAIbL:

- XaunmneIra 6ippeit faybic 6epy apKbUlbl MEMJIEKETTIK KbI3METILIEPi cailay;

- OJIapfIbIH KbI3MET €Ty MEP3iMiHiH KbICKaMeP3IM/Iiri;

- cailyay/ibl JKui OTKizy»S.

torep N'ymuk JIMYHOE yIIPABJICHUE. : http://www.upravlenie24 .ru/publicupravlenie.htm
*JTrotep Iy Ily6 yup URL: http:// pravlenie24 .ru/publicupravlenie.h

‘cm: Yupkun B .E. [ly6mmuHoe ynpasnenue: yueOHuk. M., 2004. 475 c.; Y cmanosaP.M. «O cooTtHole-
HIW TIOHATHUH «ITyOJIITIHOE PETyINPOBAHNE , ITyOIMIHOE YIIPABIICHNE» U «ITyOIIIMIHAS BIACTh» / XK. O61ec-
TBO: MOJIMTHKA, 3KOHOMUKA, paBo. M. 2011, Ne 3. URL:: https://cyberleninka.ru/article/n/o-sootnoshenii-
ponyatiy-publichnoe-regulirovanie-publichnoe-upravlenie-i-publichnaya-vlast/viewer

STam xe.

SKymnpsituvd I'.JI. OCHOBBI rOCYAapCTBEHHOTO M MYHUIMMNATBHOTO YIPABJICHUS: YIEOHUK U MPAKTUKYM
At akajgemudeckoro 6axkanaspuata / I'. JI. Kynpsuma. M.: M3parensctso I0paiit, 2017. — 500 c. Cepus:
BakanaBp. AkaieMuuecKkuii Kypc.

"Aramanuyk I'.B. Teopus rocypmapcrBenHoro ynpasnenuss URL: https://www livelib.ru/book/178849/
readpart-teoriya-gosudarstvennogo-upravleniya-g-v-atamanchuk/~4

8Cwm.: Kynpsinmn I'JI. CusibHble HHCTUTYThI M KOOPAMHALMS MOJMTUKK HA (DefilepaibHOM YPOBHE.
URL: e-journal.spa.msu.ni/images/File /2011/29/Kupryashin.pdf
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Omnait 605ca, MEMIIEKETTIK KbI3METKEP/iH KbI3METTIK Jlaya3bIMbIHA KOJI JKETKI3y YKoHE OFaH
Koca OepineTiH MapanaTTayJjap azamaTTapra OailylaHbICTBI 60JICa, OHBIH, XKeKe MYJIIECi YKaJIbl
XaJbIKTBIH MY/IICIepiMEH ColiKeC KeJefi.

- IlleneyHikTep, erep XKaMbIXATbIKTbIK faybIC Gepy apKbLIbI CailIaHCa, JlayasbIMEa e oy y1uiH
OJIap/bIH Xa/bIKThIH MY /JICCIH KOpFay/iarbl KYJILIbIHBICHI MEH OLTIK T IQNeTIeNTIHIH Keperii.

- OKINeTTIK Mep3iMiHiH KbICKA OOJTYbI JKoHE cailylay/ibIH K1l 6Ty — OJIap/bIH, XaJbIK, aJbIH/IA
YHeMi kayar OepeTiHJiTiHIH KeiJi;

- <<Caﬁnay KYHI, — JIeTl ecenTei opeic ranbivbl I'.JI. Kynpsiumit, — KOPKbIHBILI O1ap/ibl
YHeMi 3aH MeHOEepiHe YCTANTBIH COT KYHIHE aiiHamafbl». JlereHMeH OyJl mieamibl YIIriHi ic
JKY31H/IE >KY3€ere achblpy KHbIH, ce0e6i XaNbIKThIH 9PTYPJIi TONTAPBIHBIH 63 MY/IJIeepiH Memiie-
KeTTIK 0acKapyra >KeTKizy/eri OeJICeH/UTIri MeH MYMKIHIIKTepi eTe dpTypai’.

CascaTTbIH MEMIIEKETTIK OacKapy/larbl peJiiH Oarajay/blH €Ki MOISpIIbIK KO3KAPaChIH ECKEPY
KA>KeT: OHbIH 6ipi — casicaTTbl MEMIIEKETTIK annapaTThbIH 0apJIbIK CaJaChlHaH AlacTay , COHAbIKTaH
OHBIH, peJliH OaphIHIIIA a3alTy KepeK. backa Ke3kapacThiH MOHI — MEMIIEKETTIK 6acKapy/bl TeK
JKOFaprbl OMJIIK TY>KbIPBIM/IaFaH Casicil GarbITThI XKY3€re acblpy MEXaHU3Mi PeTiH/e KapacTeIpy.
BipiHiii Ke3Kapac epKiH HapbIKKA XKJHE PETTeY/IIH XaHaMa dAiCTepiHe KaThICThbI G0IICa, eKIHIIIC
OpTaNBIKTaHBLIPbUIFaH 0acKapy KYHeCiH Kypyra KoHe 9KIMUIUIIK bIKNAIbl KYILEHTyre bIKna
eTEeTiHi CO3Ci3.

Bipak erep ApucToTenb/iH MiKipiHiie, 6i3 «ajlThIH OpTaHbl» HEMECE OpTa JIEMEHTTi 6ap-
JBbIFBIHJIA KOJJaHaTbIH OoJicak: 6ackapy HbICaHbIH/IA, OMJICYLIIHIH NapacaThbIHAa, eJjliH reorpa-
(pusIBIK OpHATIACYBIHJIA JKoHE T.0., OHjja 6i3 cascaT NMeH MeMJIEKEeTTIK 6acKapy/blH apakaThIHA-
CBIH, SIFHU OPTaKThIFbI MEH allbIpMallIbUTLIFBIH KapacThIpy/ia cayaTThl 005ybIMbI3 KepeK. Cascar
ouseyLli peXKUMHIH KOHE OHBIH KONTEereH KYPbUIbIMIAPbIHbIH, OMIIIKTIK MYMKIHIKTEPiH caKTay
>KOHE HBIFANTy BEKTOPbIHA M€ €KEHI KYMOHCI3 XoHe YKIMET IIelliMAepiHe YThIM/bI KO3KapacThbl
KOJIJlaHy OPHBIHA TOMAPAIIBIK KYPECTe MO3UIUMsIAP/bl GEPiK €Ty YIIiH TaGiFaThl GOMBIHIIA XK
e3repeTiH MOpTeOelik 6aChIMABIKTAP MCH KYHJBUIbIKTapra ne. Onmapra Kesiccesyiep, KOaumyis
KYPY, bIMbIpara KeJjy, yTiT-HacuxaT YoHe T.0. KaTafbl.

XKorapbia aTanraH MoCeleHI KapacThIPy/bl GipaybI3faH KalFacTbhIpa OTBIPBIN, Casi-
CaT IEeH MCHE[XKMEHTTIH apaKaThIHAChIHA HA3ap ayjapyra Gonappl. Casicar — KoramibIK MiKipre,
KallblH OyKapaHbIH KOHUI-KYWiHEe, OJapAbIH Oip COTTIK YMTBUIBICTAPbIHA CE3IMTAl, arbIMIArbl
OKHFaNapjiblH oCepiHeH GONAThIH XoHe Genrisi 6ip KelGacIIbUIap/blH KalayblHa GaillaHbICTbI
JlereH MarblHa/a, Heri3iHeH, aMouuoHanbl. backapy — HEFYPIIbIM YTHIM/IbI IPOLECC, SIFHM KOJIIA
6ap pecypcTap/bl eCKepe OTBIPBII, (YHKUMOHAIB! TYPAC YibIMAACTHIPbIIFAH KOHE HAKThI MiH-
fIeTTep/il MAKCATThI TY P/ etesi. MemieKeTTik 6ackapy/ia MeMIICKETTIK KbI3METTIH CalljjapblH
Tanjayra 6arpITTanraH 6inimre 6ackiMibIK Oepineni. CascaTTa OyJl MEMJIEKETTIK iC-9peKeTTEPiH,
OPBIHABUIBIFBIH >KOHE ONIap/bIH O6aranay cunarramagapbiH HaKTbUlayFa GarbITTalraH HOPMaTUBTIK
6isim Gonayibl. [To3MTHBTI 6iiM HAKTHI MEMJIEKETTIK CasCaTThIH CaJIapbiH TAIIAy/Ibl FaHA eMec,
COHbIMEH KaTap OCbl OarjapjaManapybl ic >Ky3iHJe >Ky3ere acbIpaTblH MEMJIEKETTIK Oprasjap
MEH OJIap/IbIH, aNmapaTbIHbIH KbI3METIH CUMATTAY/Abl KaMTHAbl. HopMaTUBTIK 61s1iM 6ackapy ofii-
CTEPiH, MEMJIEKETTIK UHCTUTYTTAP/bI, KaH>KaJJap/ibl LIELY 9f[iICTePiH >KaH-)KaKThl Oarasaijibl.

CoHbIMEH KaTap MeMJIEKETTIK OacKapy/blH cascaTneH YKCACTBIFbl Kem. 2KammblblK MeM-
JISKETTIH, CasiCH HHCTUTY'T peTiHneri OelrinepiHeH FaHa eMec, OHbIH, YibIMAACTBIPYIIbUIBIK KbI3-
METiHiH GeflesIiiriHeH fe TybIHlIaI/IJJ;LI KypbIbIMABIK, TYPFbIIAH allFaHfia, MEMIIEKETTIK 6acKapy-
AIbIH OMEPALVSUIBIK 1LIKi JKYiiecl — eH 60/IMaraH/ia TEOPHSIIBIK, TYPFBIIAH AIFAH/A, CasCATTaH ThIC,
aJl MeMJICKETTIK GacKapy TYTacTaii allFaHjia CasiCH XoHe Kapama-Kaillibl HesUIap/bIH, MY ieliep
MEH MakKcaTTapyiblH 9pTYPJIIIriH ecenke anyra HerizfaeareH. MeMyeKkeTTiK 6ackapy/blH Kocion
OaryapyiaHraH canachl SKIMILUIIK leHreire 6arbITTaaral KoHe CasiCu, casicaTTaH ThIC, OI0pOKpa-
THSUIBIK ONEPALVSUIBIK ICHIell apachbIHjia fiesiait Gonajpl. Casicn Moceleliep ajjamjjapra, Ollap/bIH
MYjienepie, mikipjaepiHe »KoHe CEeHIMfIepiHe acep eTETIHJIKTEeH, CasCH CUIaTKa ue Ooajibl.
3eitHeTakbl pehopMachiH XYPrizy MaTeMaTUKTEP/iH — CaKTaH/bIPy CalachbIHAArbl MaMaH/jap-

°CoHpa.
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JIbIH,, COHJIAl-aK, KAP>KbI CAJIaChIHIArbl FaJlbIM-MaMaH/IAP/IbIH CAyaTThl KbI3METTEPiH KaXKeT eTe/li.
Anafia pecpopMaHbIH, 6apiIbIFbIHA OPTaK, TEH 0a3alibIK 3effHeTaKbl Oepy Kepek Iie, dIjie Ol op-
Oip >Keke >Karfanya >KaJlakbIChl MEH eHOeK OTuUTiHe OaliyIaHbICThI €CENTENETiH 3eTHETaKbl O0TYbI
KepekK Te, erep cousiaii 6osca, Kanai, €eHOeK CajbIMbIH OipiKTipy YKOHE BIHTHIMAKThI TEHECTIPY
KArujaThl COUKECTIK NPUHLIMII, 3eMHET achl KaHai 001ybl Kepek — OyJap eHjii «apHaibl» eMec,
casicu Macenienep'”

CoHbIMEH, MeMJIEKETTIK 6aCKapY/IbIH CasiCh MHUCCHUSIChl — MEMJIEKETTIK CasicaTThl YHIIECTipy
JKQHE KYy3ere achlpy, ayl >KakChl MEHe/KepJliH KpUTepuili — cascarThl 6acKapy IuemlimjepiHe
afHANIBIPY KOHE OJIapfbIH TOJILIK, OPBIHAANYBIH KaMTamachi3 eTy. CoHbIMEH Oipre MemileKeT-
TiK 6ackapy cascy OarbITThl OKIMIIIJIIK >KOHE ONMepalusulbIK ilIKi >KyTiesep XKy3ere acblpaTbH
meimMepre aiHaIIbIpajbl, COHai-aK, 6ackapy OOBEKTICiHeH HiellliM KaObuiiaylibliapra Kepi
GalIaHbICTHI KaMTaMachl3 eTefi!!

XKorapbina aiiTburranyiail, MeMiieKeT 6ackapy MpoleciHje eKi KeuinTe KepiHei: GipiHIiieH,
KOFam/IbIK KaTbIHACTAP MCH K,bI3MeTTi PETTENTIH CyOBEKT peTiHne (casicu >KoHe 9KIMILIJIIK Mace-
7ienep); eKiHIIifieH, MEMIIEKSTTIK alapaTThiH, MEMJICKETTIK GHIIIKTIH 9pTYpiii GelliMILesepiHiy
KbI3METIH (SKIMILIIIK JKHe XKefeN Maceieliep) YThIM/BI Tyre GarbITTalFaH 63apa IC-KUMbUIIbIH
KCLUCH/Ii KYPbUIbIMbI PETIH/C.

HapbIKThIK MpouecTepii MeMIICKETTIK PeTTey/l TYCIHY/ll KAMTUTBIH MEMIICKETTIK casicar-
ThIH JKOHE KaXETTi Kypaljap MEH NMPOLE/lypaiapjibl KAMTHTBIH MEMIICKETTIK GacKapy/bIH, Ipo-
OJremManapbl OPEKETTIH SPTYPII YIrinepi ApKpIITbI XKY3€re AChIPbLIATHIHbI CO3Ci3.

OHbBIH YCTiHE, TETICTIKTIH (CaJaHbIH) opPKANCHICHIHAA MPAKTUKAIIBIK, OPEKETTEPiHiH 631H/IiK
Jorukachl 6ap. Casicu JIoruka e3iHiH TYTKITIKTi MaFbIHACKIH/IA 9P MEMJIEKETTiK OUTIKTiH 63 KY3bI-
PETiHiH cananapblHaarbl (IPE3UIEHT, YKIMET, COTTap, MEMJIEKETTIK OpraHjap) TOJbIK, AepOecTiri
MEH >KayankepLliiirin oomkarapl. nean nycka Ounmikteppiy 6esiHyiHiH O6erili NpUHLUIIHIS
XKOHE «TEXKey MEH Tele-TeHIIK» MexaHu3MiHfie kepceriireH. Erep 6i3 Tek aTkapyuibl GUiik op-
raHjjapbIH KaPACTBIPCAK 3KOHE GAacKapy JIOrMKAChIH IICKTEeYCi3 YCTaHATBIH 00JICAK, OHJA GapIIbIK
OKIJIETTIKTEp MEH xayanKepmlmKTepm MYMKIiHJirHIIE «Oip KOJra» HIOFbIPJIAHABIPY 3aH/bI.
MewmiiekeTTiK oprasfapjia Caibii Keirexje, OusHec-3KocnapiapAbIH 6e/ri 6ip aHaIorrapbl 6ap
KOHE MYH/Iall TOCIIMeH GarjiapiiamManap MeH kxo0asap GHUILK [eH LapyallibUlblK aK THBTEPAL KaiiTa
Geiyre GailIaHbICThI KbICKA MEP3iMAL MaKcatTTapra Ko XKETKi3y YILiH FaHa JKapamjibl GoIajibl.

OHBIH YCTiHe, TEeTICTIKTIH (CalaHbIH) SPKANCHICHIH/IA TPAKTUKAJILIK, OPEKEeTTEePiHIH O31H/IK
sorukacekl 6ap. Casicu Tormka e3iHiH TYTIKITiKTi MaFbIHACHIH/IA 9P MEMJIEKETTIK OMITIKTiH 63 KY3bl-
PeTiHiH canmangapbiHAarel (MPE3WICHT, YKIMET, COTTap, MEMJIEKETTIK OpraHap) TOJbLIK IepoecTiri
MEH >Kayankepuliiirin 6omkanabl. Mnean nHycka OwmikTeppiy O6esiHyiHiH O6esrili NpUHIUITIH/Ie
JKOHE «TEeXKey MEH Temne-TeHfiK» MeXaHu3MiHae KepceTiiareH. Erep 6i3 Tek aTkapyuibl Ouiik op-
raHJapbIH KAPaCThIPCAK, KoHe 6aCKapy JIOTUKACKIH IIEKTEYCi3 YCTAaHATHIH 00JICaK,, OHJla OApIIbIK,
OKIJIETTIKTEp MEH >KayanKeplUiTiKTepAl MYMKIHAIriHIe «Oip KOoJFa» IIOFbIPJIAHbIPY 3aH/bI.
MeMJekeTTiK opraHfapya caiibill KeJIreHyie, On3Hec->Kocnapaapably 6enrisi 6ip aHajgorrapbl 6ap
SKOHE MYHJIal TOCIIMEH GarjiapaManap MeH xobanap OWIiK NIeH apyauibUIbIK aKTUBTEP/Ii KaﬁTa
Geuyre GailIaHbICTBI KbICKA MEP3iMIi MAKCATTAPFA KOJ JKETKI3y YLIiH FaHa Xapamjibl 6omajpl'.

MemnekerTik 6acKapy KypaiiapblHblH acep eTyiHiH Herisri Makcarbl ajamaapiblH GocTan-
IBIFBIH IIEKTeyre OarbITTaMaybl KepeK, KepiCiHIlle, MeMJIEKET OChI IIEKTeYJIep apKbUIbl 9poip
aJJaMHBIH €PKiHJIITiHE KOJI XeTKi3e anajbl. O3 oibIM/IbI JIasesyiey YiiiH Peceil mMnepusichl 1oyipi-

K ynpsiumn I'.JI. OcHOBBI roCyJapCTBEHHOTO M MYHULMIIATBLHOTO yIPaBIICHUs: YUeOHUK U MPAKTUKYM
nast akagemmdeckoro 6akanaspuara / I'.JI. Kynpsimma. M.: M3patensctio IOpaifit, 2017. — 500 c. — Cepust:
BakanaBp. AkaiemMmuueckuit Kypc.

"Conpia.

?Bacunenko M.A. AJIMMHICTPATHBHO-TOCYIAPCTBEHHOE yripaBieHue B ctpaHax 3amaia: CIIA, Be-
nuko6putanusi, ®panuusi, epmanus: YuebHnoe nocodue. M3n. 2-e, nepepad. Y gon. M.: U3narensckas
kopnopauust «JIoroc», 2001. —200.
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HeH 6actay anraH opbic punocogsl ML.A. BaKyHI/IHHiH «bip QJIaAMHBIH OOCTaH/bIFbI €KIHIIICIHIH,
600Taﬂgblrb1 OacTasraH xKepyie asikTasajbl» iereH Co3iH KeJITlpI‘eH AYpbIC fier ecenTeiMinl3 [9].
Keitinnen imimi Ka31pr1 KYKbIKKA Heri3 O6oiraH BakyHUHHIH MiKipiMeH KeJicin, HeMicTiH Arap-
TYWbUIbIK, Ke3eHiHiH dpunocodbl M. Kant: «Koaabl Oyiaray 60cTanbIrbl 6acka afaMHbIH MYp-
HBIHBIH, YIIIbIHA asKTalabl», — JIel a3a OTBIPBIN, 3aH AIJbIHAFbl TEHIIK KYKBIKTBHIK KOFam
KYPY/IbIH HETi3Ti Karujachl €KeHiH aTar KepceTTi. SIFHM pyKcaT eTiNreHHiH IIeKapachl IeKTereH
JKarfania JKeke afiaM YIIiH TONBIK, ePKiHIIKKe KOJI JKeTKi3yre 6osanpl’. MeMyieKeTTik Gackapy-
IbIH, OYJ1 TOCLTI afaMHBIH €H, KOFapbl KYHILUIBIFBI — OHBIH 6Mipi, KYKbIKTapbl MEH OOCTaHMIbIKTA-
Pl fien kepcetinren Kazakcran Pecny6nukacbinbiH KoHCTUTYLIMSICBIHA TOJIBIK, CANKEC KeJefi faen
otariMbIiH. CoHbIMeH Gipre KazakcTaHgarsl MaHbI3/bI KOFamjIbIK Meceneﬂepm KOFaM MeH MeMJie-
KETTIK OpraHjap/ibIH XaJbIKapajbIK T9>K1p1/16ere cy¥eHin Gipiecin mremtyi 6i3/1iH Ka3aKCTaH/bIK
€PEeKIIEITIKTEP/i €CKepe OTBIPBII XY Pill XKaTbIp.

Ochblnaiiia, MeMJIEKETTIK 6acKapyabl MEMJIEKETTiH OChI KaTbIHACTApFa apajacybl emMec, KOJl-
1Ay apKbUTbl KOFaMIbIK, KATBIHACTAP/IBI 3Ky3€Te aChIPY/bIH IAPTTAPbl MEH MPUHIUNTEPiH KAJbIT-
TaCThIPY NPOLECi PeTiH/e aHbIKTAayFa 60Ja/Ibl, OUTKEHI MEMJIEKETTIK 6acKapy 9JeyMETTiK eMip/i
perteyre THIiCTi 0eJliK — TyTac, KOFaMHbIH, KbI3MeT1 60Jabl. AJl MyHfiail 6ackapy >KoHe OHbIH
Kypasapbl 6oJMaraH >Karjaifja KoraMarbl KATbIHACTAp PETCi3 JKoHe TYPAKChI3 OosajbI'*

MewmuekeTTik Gackapy/blH, Oyl ToCuli aaMHbBIH €H >KOFapbl KYHJIBUTBIFBI — OHBIH eMipi,
KYKBIKTapbl MEH GOCTaHHbIKTapLI nen kepceTinren Kazakcran Pecy6nukacbiabiy, KoHcTuTymm-
SICBIHA TOJBIK COlIKeC Keseni aen ornaiMbiH. ConbiMeH Gipre Ka3zakcTangarnl MaHbI3/Ibl KOFaM/IBIK
MQCGJIGJICp)Il KOFaM MEH MEMJICKETTIK OpraHfap/ibIH XalbIKapabIK T9>K1p1/16ere cyleHin 6ipaecin
mrennyi 6i3/1iH Ka3aKCTaH/bIK ePeKIIeTIKTEP/i eCKepe OTBIPHII XY Pill KaThIp.

Ocpbunatiina, MeMJIEKETTIK 6aCKapy/ibl MEMIIEKETTiH OChI KAThIHACTAPFa apajlacybl eMec, KO-
flay apKbLIbl KOFAMJIBIK, KaThIHACTAP/IbI K'Y 3€re aChIPY/IbIH WAPTTAPh! MEH anHanTele KaJbII-
TacTbIPY npouem peTiHfe aHbIKTayFa 00JIabl, BUTKEHI MEMJIEKETTIK 6acKapy QNIEyMETTIK eMipyi
perTeyre THIiCTi 0eJliK — TyTac, KOFaMHbIH, KbI3MeTi 60Jabl. AJl MyHfiail 6ackapy >KoHe OHbIH
Kypasgapbl OonMaraH Karjaiaa KoraMarbl KaTbIHACTApP PETCi3 KoHe TYPaKChI3 [ NENISER

Korapbifa atanran «TyKbIpbIMaMa» asaMaTTap/blH MEMIICKETIICH 63apa ic- KHUMBUIBIH 3KaK-
capTyra, CTPaTeTrusIbIK, SKOCTIapIaybIH TI/IlMIIlJIlFlH apTThIpyFa, MEMIIEKETTIK KBISMCTTGFI Kajl-
PapypBIH canachlH apTThIPYFa, KBA3UMEMJIEKETTIK CEKTOp KbI3METIHIH THIMJIUTITIH apTThIpyra,
MEMJIEKETTIK anmapaTTbl OHTAWJIAHABIPYFa SKOHE MEMIICKETTIK KbI3METTEP/l KOPCETYMiH, Kep-
TUTKTI ©3iH-631 6acKapy/bl JaMbITY/IbIH, PETTEYIII 3KoHe ChIOaiiiac KeMKOPJbIKKA KAPChl casi-
CATTBI XKETUIIIPY/IH, COHIAil-aK COT XJHE KYKBIK KOpFay XY¥ie/epiH TpaHC(hOpMaLyisiaybiy
NPOAKTUBTI (hOpMaThIHA KeIyre OarbITTaJFaH. Ka3aKCTaH MEMJIEKETIHIH 0acIlIbIChI Kese}mepm
capanart, OHbIH GapbIChIHJIA TIIAFbIH OW3HECTI XKeTLIipe OTBIPBIIL, LIAFbIH KOHE OpTa 61/13HeCT1H; ici-
HE MEeMJIEKETTIH apaiacyblH a3afiTaThiH OECiHII Ke3eHHIH MaHbI3IbUIbIFBIH: KEepPrilikTi 6acKapy
SKOHE a3aMaTTap/IbIH MEMJIEKETIIEH 9PEKETTECY1; KYKbIK KOpray X YHeciH TpaHc(hopMalysIay bl
airtel. Conpaii-ak [Tpe3unenT « Toinoatimoii memaekent», « Tuimoi memaexem», «FEcen bepemin
memaexkem», «Ipazmamurarvik memaekem», «Kocion MeMJIeKeT» KAFUATTAPbIH ajlFa TApTThI'®
By skocnapnapybl, MEHiH OMbIMIIIA, KeJIeci Kypajlap apKbUTbl 3Ky 3ere achIpyra 00Jajibl:

- xanbIKapanbIK, Taxipubere cyiieny (AKLI, Cunranyp, BA9, ®panuust xxoue T.6.);

- MEMJIEKET TIeH a3aMaTTapfiblH e3apa dpeKeTTecyine apHaimraH «Bip Tepese»;

Purarer u3BectHbix smaHocTeid. URL: https: //ru.citaty.net/tsitaty/627539-mikhail-aleksandrovich-
bakunin-svoboda-odnogo-cheloveka-zakanchivaetsia-tam-gde-nach/

“Tam xe.

BJ1. Kynpsimua [Ty6nuunoe ynpasienue Political science (RU), 2016, N 2 2. URL: https://ozlib.
com/956763/ sotsium /publichnoe _upravlenie_kupryashin.

16y ka3 [pesupenra Pecny6imku Kazaxcran K.-2K. K. Tokaesa ot 26 despainst 2021 roga Ne 522. «O6
yTBepxkaeHnn KoHuenuuu pa3BuTusl rocyjapcTBeHHoro ynpasienusi B Pecnyonuke Kazaxcran go 2030
ropga». URL: https://adilet.zan. kz/rus /docs /U2 100000522. (14.11.2023).
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- XabIK KOPbIHBIH MOHUTOPHH';

- KEPriIiKTi 631H-631 6aCKapy/Ibl KETUIIPY;

- KYKBIK KOpray )KYI/IeCIH TpaHcopMalusiIay .

2030 >kpurra fieiliH JaMyFra KOJI KETKi3yre ThIPbICATbIH KYPAiap, KbICKAChl, MYHbIH 03pi
XKOFapbljia aTalfaH KarujaTTapiblH aTayblHa KeJiill Tipesiefi, OCbIIaH Heri3 Wibirajbl — MeMIe-
KeT TYCKEeH Oefleii, MEMJIEKEeTKe JIeTeH CEHIMCI3/IIKTI XaJbIKIeH (COHIall-aK, JKeprilikTi e3iH-631
Gackapy, MOHMTOPHHI 3KJHE 3JICKTPOH/IbI KbISMETTEP/Ii SHIi3y), 3aHHAMAHBI KeTUIIpY (a3amar-
TapyblH KYH/bUTbIKTAPbIHA, OJIAP/IbIH KAKETTUTIKTepiHe YKoHEe OJIap/bIH LIEKTeH ThIC KONTiriHe
6arnapnaH6aFaH 3aHmAp/bI 60IABIPMAY) SKOHE XaJIbIKapasibik TaXKIpuGere Colikec KYKbIK KOpray
JKyTHeciMeH e3apa OpeKeTTeCy apKbUIbl KaKCAPTY/bl KO3MeiIi.

«AsamammapOoviy, ymimmepine xeayan b6epemin CeHIMHIK apmybl HeaHe D0AHcay2a 6OAAMbIH
cascammap 6acKapy UHCMUNMYmMmapbiHblH, Hbl2AIObIHA bIKNAA emeoi. 2Koapbl smuKanblk Cman-
oapmmapObl CaKkmamaii Hane ColOaladC HeMKOPAbIKKA MO3DEYUINK MAHBIMNALbIHIUA, MeM-
AeKemmik 6ac;<;apy UHCTUMYMMAPbLHA CeHIMOI HblRAlIMYza Ko JHcemKi3y mymKin emec». Ilpe-
3UICHT KYTIJICTIH HOTUXKeepai ae auTThl: «2030 Xbura Kapan KYTUICT]H HEri3ri HOTIKETIep
— opTypdi VIHJIEKCTep OOMbIHIIIA 3bIH¥ ennepnﬂu opraila feHreiine Ko XKeTKizyje KBleeTIH
MEMJIEKETTIK 6acKapy TUIMJIUTICIHIH, MEMJIEKETTIK anfapaTThiH aAllbIKThIFbl MEH 3KayarKepIiii-
FiHiH, MEMJICKETTIK KbI3METLILICP/iH, KsciGI/miriHiH apTybL:

- JyHuex y3iK GaHKTiH GacKapy THIMALIIrT nHeKci — 80-MPOLICHTHIILACH TOMEH eMec;

- World Justice Project 3aHHbIH ycTempiri naaekci — 0,60 6angan TeMeH emec;

- Transparency International cbi6aiinac JKeMKOPIBIKThI KaObLIIay WHAECKCI — 55 Oamngad TeMeH
eMec;

- N yHUEexX y3iliK 5KOHOMUKANbIK, (DOpYMHbBIH 2KahaH/bIK, 6acekere KabineTTiNniK HHAEKCiHiH
«CoT K yHeCiHiH Tayenci3airi» kepceTkili — 50-OpbIHHAH TOMEH EMEC;

- Iy HUEX Y 31ITIK 9KOHOMUKAIIBIK (pOopyMHBIH 2KahaH/IbIK GaceKkere KaOlIeTTiliK NHICKCIHIH
«ITonmupst KbI3METIHIH CEHIMALIITD KepceTKili — 60-0pbIHHAH TOMEH eMeC;

- XaNbIKTIH MEMIIEKETTIK KbI3MET KOPCETY CanachiHa KAHAFATTaHy ACHICHiH apTTBIPY;

- azamaTTapfblH OPTAJIbIK MEMJICKETTIK OpraHapiblH casicaTblHA KAHAFATTAHYIIbUIBLIK JICH-
TeiliH 3KOHE TOYeJICI3 cayaliHaMasiap apKbUIbl OJIIIeHETIH MEeMJICKETTIK 6acKapy MHCTUTYTTapbIHa
(opTanbIk, MEMJIEKETTIK OpraHfap, >KeprifikTi OUIIiK Opraijapbl, COT KoHE KYKbIK KOpFay OpraH-
lapbl) XaJbIKTBIH CEHIM JICHreliH HbranTy»'’. [Ipe3usieHT OeKiTKeH TyKbipbiMaama Kazakcran
Pecny6mmkachbIHbIH, iK1 casiCaTbIH/IArbI eJieyJli e3repicTepre, aTamn aﬁTKaHna MeMOKpaTHSITIaHIbI-
pyFa >KoHe 6acka MOCTKEHECTIK CaMOACP>KaBHENICP/ICH apblIyFa YMIT Oepefii.

MemuiekeTTiH 6ackapy calachblHAArbl MAKCAThl — KOFaM/ia PETTENIETIH TOPTIN Kypy . OChbl MaK-
caTKa eTy YIIiH MeMJIeKeT 6ackapy KypasjiapbiH 93ipJiey >KoHe eHri3y 0oJaTbiH 6ackapy ofi-
CTEpiH KOJIaHaJIbI.

CoHBIMEH, MeMmaeKemmiK OacKapyoOblH, Kypaaoapb. — MEMJIEKETTIK CHUNaTTarbl 6ackapy
HIeHIMIEPIH iC XY 3iH/Ie 3Ky3ere achIpy Kypasibl. By Kypanjapra bIKmas eTy/iH Heri3ri Ko3rasa-
TBIH eniCTepi peTiHfe OWITIK, KAP3Kbl 3KOHE KYKBIK,, aJl KOFAMIBIK, KaTbIHACTAP/IbI PETTEYTe bIKITAI
eTeTiH Kypasmiap peTiHie AefabIK, KOTepPMeNey, KOMEK JKoHe T.0. KaTKbI3yra Gomaisl. By
Kypanjap SPKANCHIMBI3/IbIH OMIpiMi3re acep eTefi, AereHMeH 63 OieTTe MiHe3-KYJIKbIMbI3Fa MyH-
mait aceppi 6aiikamariMbI3. MbIcalibl: ajamMyiap KallakbIHbl KYHKEPIC Kypallbl HeMece eHOerl YIIiH
«ChIiakp» peTiHje KaGbuUIaiiybl, 6ipaK, MIbH MQHiHHe MEMIIEKET Te ajlaM opeKeTiHe OChUIail
acep eTefii, GyII OHBIH JKYMBIC 13/Iey JKOHE KOFaMra Maiialibl KbI3METICH AiHANBICY KAXKETTIIIH
TyAbIpabl. Backa MbICall peTiHie HOPMATHBTIK aKTmepm Kemlpyre Gomajibl — JKazbarla HopMa-
Jlap, 3aHap apKbUibl MEMJIEKET afamyiapra TiKeJen ocep eTeli, eTKeHi KYKbIK HopMasapbl — ic
JKY31H/Ie MEMIIEKETTIK 0aCKapY/IbIH 0apJiibIK KypasjJapblH CUIATTAlThIH MiHE3-KYJIbIK epesKenepi.

MeminekeTTik 6ackapy KypasiblHa MbICas peTiHje OyKapasblK aKnapaT KypaagapblH KeaTipy-
re 6omaypl. lIbHBIHAA fa, Teneguaapaa, TenedoHna, XaHalbIKTapyia, ra3eTTepae xadapiayibiH
apkacbIHAa 613 omapybIH 6i3re yChIHA alaThIH Hopceepine OailkaMai 6arbiHa GacTaiiMbI3. ONUT-

"Conpa
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keHi BAK-TbI aneyMeTTiK miKipii KalabINTACThIPyAa THIMJL OpraH peTiHAe KapacTbIpaTbiH 00JI-
Cak, oJap— KOFaMJbIK MiKip/liH eH TUIM/I YATKBICHI.

BykapanbIk aknapat Kypajajgapbl 6ipey/ii CbIHaTBIH KeiOip >KaHaJbIKTap/bl >Ka3blIIl >KaTca,
KOMIITK OChIJJaH YJIri anaTbiHbl ce3ci3. Ocbuiaiiia, agaMap Koramja KaHfail opeKkeT KoJai-
JIbI, HeHl KaObUIIaMalThIHBI TYpaJIbl MiKipre ue 6omasibl. Tarbl 6ip MbIcal — a3 KAMTBUIFaH OTOA-
chuIapra, Xanrbi3 6acThl aHATIApFa, MYMKIHJITI MIEKTeY i XaHiapra, Ken 6aaibl oTéachiapra
MEMJIEKETTIK 9JIEyMETTIK KeMeK KepceTy. by akianaii Teaemaep, 9JeyMETTIK TeJemaep, Cyo-
cuusnap >koHe 6acka Tenemjep Oonybl MyMKiH. CoHplaii-ak, 3aTTail KeMeK 0ap: TYprblH Y1,
KUIM-KellleK, a3bIK-TYJIIK, asiK, KUiM, I9pi-IopMeK, OTbIH, T.0. Byn kypaun kanama Gosafbl. Aruu
MeMJIEKET OCBhIHIal JKarjaiira Tan O0JIFaH afamMjapra KoJijay KepceTin, KeMeKTecy/e.

AJ KeMeKk airaH ajiamap KasipfiH e3iHjie YPIIbIK, 3aHChI3 3aT CaTy CHUSIKThI KbUIMbICTApJaH
anbic. MeHiH ofibMinia, OyJT >kepje 6acka azaMaTTapyibIH KoHE OJapfbIH MYJIKiHIH Kayincismi-
TiH KaMTaMachI3 €TETiH epeskesiep MEeH 3aHjapibl cakTay YIIiH MEMJIEKETTIK 0acKapy KypajbIH
Kepyre 0oJaibl.

2. Kazipri ke3enneri Kazakcran Pecnmy0mKkachIHbIH IKIMIIUTIK KYKBIFBIHIAFbI MeMJIe-
KeTTIiK 0acKapy Kypaijiapbl MaceJieci Typaibl.

OpHHE, MEMJIEKETTIH HeMece elljliH opOip a3aMaThl MEMIIEKETTIK 6acKapy KypasjlapbiHa 6arbl-
Hajpl. By 3aH, OyKapasblK akmapar Kypasjiapbl, SKeHUTTIKTEp, 9JIEYyMETTIK KOMEK, XaJIbIKThIK,
6isiM Gepy Kyiieci xoHe T.0. 607ybl MYMKiH. AfaMiap 3aH MEH MEMIIEKETTiK Gackapy Kypain-
MapbIH epiKCi3 >KoHe epiKTi TYp/e opbIHAAi/bI. SrHK 013 6allbINTHUILIKTHI TYCiHIN, 3aHFa Oarbl-
HYbIMbI3 MYMKiH, 6ipak, Keiifie 6yJ1 oistlaHOacTaH 60Ja/bl, OITKEHI OyFaH bIKNaJ eTeTiH 9pTYPJi
Kypasap 6ap.

Kypanmapap! cayaTTbl TaHgay MEH aHBIKTAy fla YJIKEH MOHTE Me: OJlap IIelIeTiH MICceJeHi
Garanay; MaKkcaTThbl TONTAP; OChI MPOIECTEP/li XKy 3ere achblpyra KaTbICaTblH KypbuibiMaap. Ka-
3aKCTaHJIA Y3aK YaKbIT OOMbI MEMJIEKETTIK O6acKapy/IbIH HbICAHAAPhI MEH SliCTePi TYKbIPhIM/IA-
JIBIMN, HEeTi3iHeH, HOPMATUBTIK KYKBIKTBIK akTijiepre cyieHni. Kypangapabiy Gipi e3firiHeH Ka-
JKETT1 HoTKesepal O6epe anmaiibl. COHJIBIKTAaH MEMJIEKETTIK OacKapy/bl >Ky3ere achblpyaa
opTYpAi 6ackapy KypaJJapbIHbIH KelleHiH MaiiajaHy KaKeTTiTiri TYbIHIAbI, Oy KenTereH
3aHFa TOYeJi aKTiJIep/liH naiiyia 60IybIHA SKEli.

Benrini 6onranpmait, oKiMIITIK KYKBIK, — MaHBI3bI CalallapbIHbIH 0ipi, COHBIMEH Oipre Kapus
KYKBIKTBIH Kypampiac 6euiri. By xapusibiUbIKThl 9pTY pili aclieKTisiep/ie KapacTbipyra 60aJibl.
OKIMIIUTIK KYKBIK, HOpMaJiapbl 3KYHEJl TOPTiN NeH KOFaMJbIK, KAYiNCi3iKTi KaMTaMachl3 eTefi
JKOHE OFaH Kemiyfik 6epeni. 9pOip aaMm OineTiHaeit, aTKapylibl OWIIK Jaya3bIMAbl ailaMap MeH
MEMJIEKETTIK OpraH/iap/ibIH 6acKapy HIeliMepi MeH opeKeTTepiHfIe Ky 3ere achbIpbUIa/Ibl. AJl IO
OCBI 9pPEKEeTTEP apKbIIIbl MEMIIEKETTIH 6aCKapy KbI3METi KaJbINTACHIM, TOPTIM TeH KayinCi3fiKTi
KaMTaMachbI3 eTel.

OKIMIIIIK KYKBIK HOpMaJlapblHa TOKTAJIFBbIM KeJslefli. OUTKeHi opoip KYKbIK canachl — Kypa-
CTBIPBUIFaH HOPMAJIAP/IbIH KUbIHTBIFbI. OKIMIIIK-KYKBIKTIK HOpMaJiap — MEMIIEKET OerijiereH
JKOHE KOPFafThIH MiHJIETTi TOPTiN epexenepi. Koramblk Hemece OHbl MEMIICKETTIK GacKapybl
aTKApYIIbl OpPraHiap MeH Jlaya3bIM/bl TYJIFATIAP/bIH eJIeyIi KbI3METi fien aTtayra Gomafpbl. 2Kone
OJT Ka3ipri epKeHneTTe YJKEeH pelnl aTkapaabl. bipye-0ip jamMblraH 3aMaHayn MEMIIEKET OHChI3
»Kacay anManpl.

MemrekeTTik 6ackapy KOFaMHbIH 9JIEYMETTIK KbI3METiH peTTeifi. [lonipek aiTKaHua, MeM-
JIeKeT OyJ1 KaThIHACTAP[IbI 3KY3ere achblpy YIIiH XKarjai kacaiiibl. [leMek, MeMJIeKeTTiK 6acKa-
PY/bI 3Ky3ere acbIpy OChI YIIIiH apHaiibl KYPbUIFaH OpraHjiap apKbUIbl XKy 3ere acajibl. by opras-
nap memaexkemmik backapy Kypaaoapui el aTajaTblH 20icmep MeH opMAaaapObl KOIAHA b
JKOHE »Kacafbl.

Ocpbuiaiiina, «MeMJIeKeTTIK 06acKkapy Kypajfapbl» CaHAThl €CKipreH «MeMJIeKeTTiK Oacka-
PYAbIH HBICAHAAPLI MEH OMiCTepi» YFbIMBIHBIH OPHBIH 0acThbl, Oy Ka3aKCTaH/BIK OKIMIIILTiK
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KYKBIFbIHBIH Ka3iPri 3aMaHFbl €yPONAIIbIK KOHUCTILMSIAPFa GarfapiaHy bIHbIH n@nem . Byx ky-
XKaTTap — MEMIIEKeTTIK OpraHfap/iblH HOPMATUBTIK aKTiNepi, KayIbLIapbl MeH wetimaepi. Co-
HBIMCH KaTap MEMJICKETTIK GacKapy HbICAHJAPbI OJIAP/bI ATKAPYIIIbI OUITIK OpraHjiapbl MeH oJ1ap-
JIbIH JIay a3bIMIbI aJaMIaPbIHBIH 63 KY3bIPETI IIETiH/e 3aHHAMAIIBIK aKTLIepre COKec 3aH/Ibl K'Y 1ili
JKOHE OKIJIeTTIK cunaThl 6ap Gelrisii Gip cangapiap TyFbI3a/IThIH Ky>KaTTap Ty PiHje XY 3ere achl-
PYBIMEH CHMATTANAJIbI.

ChIpTKBI CHIATTAIly SCIMEH MeMaekemmik 6acKapyObiH, 6epOaaOblL KIHE HACHIPbIH CUSKThI
TYpJiepiHe Ha3ap ayjapraH >keH. bipiHiici — aybI3ina xoHe skaz0arra. Mbicamnbi, 6y 6yipbIKTap,
HYCKayJap GepijireH Kesfie oJlap OpbIHJIATYbl KepeK. EKiHIInepl cume0.0biK HaHe cueHarobix.
Mpicainbl, 6ariapiiamMm HemMece 3KOJl Oerisiepi, COHJlal-aK, nOAUUUA KUMBLIOAPbL.

MemnekeTTik 6ackapy, Heri3iHeH, HOPMATUBTIK KYKBIKTBIK aKTijep MEH 3aHra Toyelnji ak-
TiNep apKplIbl KY3ere acajibl, Kasip oJapfblH caHbl eTe Ken. HopmaTuBTiK akT — pecmu Ky-
XKar. AJl 3aHFa TOYeIll aKTiNep — aTKapyiibl OWIiK OpraHfapbl WbFAPAThIH akTitep. Onapibiy
KeMeTiMeH MeMJIEKETTIK Gackapy Ky3ere ACHIPBLIA/IBI JKOHE Ollap — MEMIICKETTIK GacKapy/bIH
Kypaniapbl. By Kypamiap KYKbIKTBIK K YHCHIH MCXaHU3MIH THIMAL TYPAC KETUIAIPII, KaXeTTi
HOTIDKEre KOJI XKeTKI3yre KemMeKTecel. By KoramMbIK TopTill MeH KayInci3fikTi cakray YLIJIH
MaHbI3/bl. By hopmanap MeH oicTepyii 3Ky3ere achblpy KoraM MeH MeMJICKETTIK 6acKapy Ky -
€CiHiH YXYMBICHI MEH JIaMYbIHBIH CanachiH KepceTefi. By TyTracrail jaMmyra yMThIIAThIH Ke3 KeJl-
TeH MEeMJIEKEeTKe KasKeT.

OpHHE, MEMJIEKETTIK OacKapy/bIH Kypalapbl MEMJIEKETTIK CUIIATTarbl 6ackapy HIeIiMIepiH
ic Xy3iHjie JKy3€ere acblpy Kypasbl ien aiita anambi3. Onapabl OipHele KpuTepuiliep 60MbIHIIA
XKiKTeyre 6omabl:

- 6ackapy >KYWUeCiHiH XaJIbl UePaPXUSIChIHIArbl MEMJICKETTIK 6ackapy Kypasbl JeHIeHiHiH
KpUTepuili OOMbIHILIA;

- OCBI KpUTepuiire 6ailllaHbICTBI MEMJIEKETTIK 6acKapy Kypajiaphl;

- MEMJIEKETTIK Oackapy KypasjlapbIHbIH KY>KaTThIK HbICAHBIHBIH KpUTepHiii 60rbiHIIa. OCh
KPUTEPUITre ColKec MeMIIEKETTIK 6acKapy Kypaljlapbl OpTY Pl HOPMATHUBTIK KysKaTTapra, MbICa-
JIbl, 3aHHAMAaJIbIK, aKTiJiepre, MEMJIEKETTIK OpraHfiap/iblH KayJbllapbl MEH LIeLiMepiHe, opTyp-
JIi HOPMATUBTIK KYKBIKTBIK, aKTUJIepre, MEMJICKETTIK JlaMy TY>KbIpbIMJaMasiapbiHa, 3Ko0ajiap MeH
GarjgapiaMarapra, MEMJIEKEeTTIK OIOJIKeTTep MeH CTaHapTTapra, JUIeH3UsIIapra, KyaJlikTepre,
IUTIIOMJIAp, cara cepTuUKaTTaphl XKoHe T.0. GeIiHes;

- MEMJIEKETTIK GacKapy KypaapbIHbIH 9CEep €Ty CUMAThl MEH KOJIeMiHiH KpuTepuiii GoibIHIIA'

Kazakcranpa 2020 xkbutrsl 29 Maycbivaa Kazakcran Pecny6imkachbiHbIH, OKIMIILTIK iC 3Ky P-
rizy kopekci (oynan opi — OKBTK) kabbuiganbi, 01 2021 Kbiaabiy, 1 wmingecinen 6actan KyliiHe
enfii °.CoHbIMEH, KYKBIKTBIH OPTY PJIi caaiapbIHIaFbl KOFAMJIbIK KAThIHACTAP/IbI PETTEYIIIeP/iH,
0ipi — KOIXKaKThl CUMATTAFbl aKT OOJATBIH IKIMULIAIK-KYKbIKMbIK KeAICIM. DKIMILLIIK KeJiciM
KATbIHACTAP/IbIH KOJICHeH TYPIHIH aiiKbIH KOPIHICI, SIFTHU MEMIICKETTIK OpraHjapiiblH GHITKKe
e eMec CyObeKTiIepMeH e3apa dpekeTTecyi. By KyKpIKTBIK Ky>KaT MEMJICKETTIK OpraHfbl He-
Mece JiayasbIMbl TYJIFaHbI OLIAIPETIH TaPANThIH OKINCTTIriHIH 6aCHIMABUILIFBIMEH TapanTap/bIH
(bopMaIb/ibl TEHAINIHAC KOPIHIC TalKaH OKIMIILTIK KYKBIKTBIK KaTbIHACTApra HerifeireH. byn
KeJICIMHIH MaKCaThl — KOFaM/bIK MY [JieJIep/i OpbIH/AY . OKIMILILIIK WAPTThIH TAIANTaPbIH OPbIH-
lamay Tepic KYKbIKTBIK, caljlapiiap/iblH O0acTanybiHa OailfIaHBICThI. OKIMIIIIK KeJTiciMre MbICa
peTiHfe: OKIMIIIIK MYKTaXKAap YIIiH FUMapaTThl XKaira 6epy mapTbl, MEMJIEKETTIK TarchIpbl-
CTBI OPBbIH/IAY LIAPTHI >KoHE T.0.

¥Menpunk P.C. OGriee agMuHECTpaTHBHOE MpaBo Pecrny6imkn Kasaxcran: yueGHUK: B 3 TOmax /
P.C. Menwnuk; Anmatel: LEM, 2023. C. 244.

YTam e, C. 245.

2Kopeke Pecny6mmku Kazaxcran or 29 uronst 2020 rofja «AJIMUHUCTPATUBHBIN MPOLELYPHO-TIPO-
yeccyanbHbli Kofeke Pecnyonuku Kazaxctan» (¢ uaMeHeHusimu 1 nonojHenusimu Ha 24.07.2023 ). URL:
https://adilet.zan .kz/rus/docs/K2000000350
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MeMieKeTTiK 6acKapynLIH MaHBI3AbI KYPasbl — Oip>KaKThl CUMATTAFbI KOHE MEMIICKETTIK
OpraHjap/ibIH OKiJIepiHeH Hemece JayasbIM/Ibl alaMapiaH KeJeTiH aximwinix akmiaep. Onap
€63Ci3 OpbIHJAY/Ibl XKOHE OPbIHIAMAFaH Karaiifia 3aH/Ibl CAHKUSIIAP/bI 61J1111pe)11 OKIMIILILJIIK aK-
Tmepre [Ipe3ueHTTiH, KapibIKTapbl, YKIMET KayJIbUlapbl, MEMJICKETTIK MEKeMeJIep/IiH, [IelTiM-
mepi koHe T.6. Karazibl. OnapiblH KeMeTriMeH aTKapyIbl OWITiK Genrisi 61p KYKBIKTBIK, KAThIHA-
cTapybl HeMece KYKBIKTBIK, HOpMaJlap/ibl 6enr1neym1 esrep’rem >KeT1J1111pe)11 HeMece TOKTaTafIbl.
Kapusi-KYKBIKTBIK, IIIAPTTAP/BI JKacay >KoHE OKIMIIILIIK aKTmepm WbIFAPy CBHIPTKBI Caijiapiap
MEH aJIFbIIAPTTAPALIH OOJYbIH fa OaralaliThIH OKIMIIJIIK OpraHaapAblH, Ky3bIpeTiHe >KaTafbl
SKOHE OKIMIIIJTIK OpraH/ap/bIH OV KbI3METIiHIH 031 9KIMIIITIK paciMaep/i Kypai/bi!

OKIMILILTIK pacimMep OYpbIH «OKIMILIIK PICIMAEP Typasbl» 3aHMEH peTTei, 6ipak OyJ 3aH
OKBTK kabburianranHaH KebiH Ky1iH Koibl. [Ton QKBTK maya3sivibl agamap, a3aMaTThIK,
JKOHE 3aHfbl TYJIFAlap apachlHAAarbl KOFaMJIbIK-KYKBIKTBIK KATbIHACTAP/bIH PETTeYIl KAaCHeT-
TepiHiH XUBLIHTBIFBIH O1PIKTipefi XKoHe,, CO3Ci3, a3aMaTTap/blH KYKBIKTApbl MEH O0OCTaH/ILIKTAPbIH
JKy3ere achbIpyra Kemnisjiik oepei

KopbITBIHABI

Ocnunatima, xanmb! anragaa, OKBTK-Ti 6armapist skoHe ep Ke3iHieri KyObUIbIC JIeTT aTaiijibl,
OHTKEeHi OHBIH YAacalybIMEH MEMIIEKETTIK 6acKapy KypasjlapbIHbIH TYKbIPbIMIaMachl KeHIpeK
JKoHe MKeMyii Gouipl. BisAiH ofibIMbI3IIA, MEMIICKETTIK GacKapy/bl KYys3ere achbIpyja KoJiaHbl-
JIATBIH KypaJjiap — Herisri Msﬂuepmu oipi. Koiiburan MakcaTTapAblH KaHIIAIbIKTbI HOTMKE
OPbIHJANATBIHBI YXoHE KONbUIFAH MIiHIETTEP/i >Ky3€ere achlpy MpoLecTep/i OpbIHAAY Kypasjiaphl
MEH MeXaHM3MJIepiHe GalyIaHbICThI. DJIEMJIIK TOXKIpuOe MeH 3aMaHay! TEXHOJIOTHSIIAP/IbI Taijia-
JIAHY/IBIH MaHBI3bI 30p €KeHi CO3Ci3. IpuHe, eIiMi3fie MeMJIEKETTIK 0aCKAPY/IbIH CaJIbICTHIPMAIIBI
TYPAE >KaKbIHa FaHa eHTi31IreHiH ecKepceK, KOMIaHbIIAThIH Kypaniap cajachiHia 6enriii Gip
Ty3eTynep 6onanpbl. bipak eH 6acTbhIChl, MEMJIEKETTIK OpraHap MeH KOFaM apachIHIarbl ©3apa
iC-KMMBIJ JIeHreli OapbIHILA >KOFapbl HOTHXKE Oepyi kepek. Ocbl TyprbljlaH ajFaHfa KOraMMeH
Kepi OaliIaHbIC XKoHE OHBIH MEMJIEKETTiK 6acKapy/iarbl KOpiHiCi ©Te MaHbI3/bI.

CoHbIMEH, ic )KYSIHJIC OKIMIIIJIIK 3aHHAMajia 3aHHaMara e3repicTep MeH TOJBIKThIPYJIap €H-
Ti3yJIi Tajamn eTeTiH TOJBIK EMEC TePMUHONIOTHSE Moceesepi 6ap 3xkoHe Oy — KaJIbINThI TOXipuoe.
Mpicanbl, Oy «9KIMIIUTIK aKT» TePMHUHIHE KATBICThI. OUTKEHi 01 9pTypJIi HbIcaHAapaa (3JeK-
TPOHJIBIK,, aybI3IIA >KOHE KallraH (popMaTTa) KOpCeTiayi MyMKIiH, OHbIH aHbIKTamachl KazakcTan
Pecny6nukacbinbiy, OKBTK-HiH 4-6a0bHbIH, 1-66d1iri 4-TapMarbiHaa KeATipijreH, oraH ConKec
OKIMILIUTIK OpraH, Jiaya3bIMIbl afiaM Kapus-KYKbIKTBIK, KATbIHACTapAa Oeriii 6ip TyJFaHbIH He-
Mece JKEKeNlereH TyJiraliap meHGepmlH Kasakcran PeCHyGJII/IKaCbIHbIH 3aHjlapbIHia OeJrijieH-
reH KYKBIKTapbl MCH MiH[CTTEpIH KYy3ere achlpaThlH iiemnimai 6imtipeni22 [12]. Spune, Gyn
aHbIKTaMaya 6¥n >Kail FaHa KOFaMJIbIK-KYKBIKTBIK, KATBIHACTAP €MeC, SKIMIIITIK-KYKBIKTHIK, Ka-
TBIHACTAp €KeHiH TYCIHAIPy KaXKeT, COHbIMEH KaTap 3aH WbIFapyLibl HAKThI AHBIKTAFAH TYJFa
HeMeCe HaKTbI TYJIFaliap TOObI Typalibl aii TKAH/[A HeHi 61IIipeTiHi TYCIHIKCI3 6ipak HOPMaTUBTIK
KYKBIKTBIK, aKTijlepre 1arbIManyra 00JIMaiThIHBbIH €CKEepreHyie, Kajai aqaMmaapybiH, 6edriii 6ip
TOOBbIHA JKeKe IIarbIMaHyra 00JIa/bl.

KOprTLIH)IbIJ‘IafI Kelle, MeMJIEKETTIK 6ackapy Kebinece HOpMaTI/IBTiK KYKBIKTBIK aKTiJiep MeH
3aHFa TOYeNIi aKTiJiep apKbUIbI XKY3€re acaThbIHbIH alTKbIM KeJefli, Ka3ip oJapblH, KeMIIiIiri
6ap. HOpMaTI/IBTlK aKT — PeCMH Ky2Kar. Al 3aHra Teyemu aKTiJIep — aTKapyIIbl OUJTiK OpraHaapbl
IbIFapaThIH aKTlnep OnappbIH KeMeriMeH MeMJIeKEeTTIK 6ac1<apy XKYy?3ere achIpbLIajibl, OJ1ap Aa
— MEMJIEKETTIK 6acKapy/ibIH KypaJjjjaps. Onap KYKBIKTBIK JKYUeHiH MEeXaHU3MiH TI/IlM)Il KeTL-
mipim, Ka)KeTTl HOTIKETe KOJT XKeTKizyre kemekrecei. by KOFaM/IbIK TOPTIM MeH Kayinci3miKTi
cakray YIHIH MaHpI3/bl. 2Koraphbiia aTajraH HbICAaHAAp MEH echepm JKy3ere achlpy Koram MeH
MEMJIEKETTiH, XKOFapbl CalaJibl 3KyMbICHI MEH JJAMYybIH KOPCETETi.

2'Menbnuk P.C. OOwee agMuHuCTpaTiBHOE npaBo PecnyGmuku KazaxcraH: yyeOHuK: B 3 Tomax /
P.C. Menwuuk; Anmarer: LEM, 2023. — 340 c. C. 258.
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MemuekeTTik 6ackapy Koram eMipiH peTTey/iH eH MaHpI3/ibl GelIiri FaHa eMec, OHbIH iprera-
CbI, KYKBIKTBIK KOFaM KYPY/IbIH Heri3i eKeHi jaychis. MemekeTTik Gackapy Kypanjapbl apKpiibl
MeMJIEKET MiHe3-KYJIbIK epexKellepiH Oenriieijli »oHe ©3iHiH TiKesJel MakcaTblH — KOFaMjbIK,
KaTbIHACTAP/IbIH KAJbINTACybl MEH AaMybl YILiH KOJAIbI >Karfail ykacay/ibl >Ky3ere achIpajibl.
MemJiekeT ayphbIC JaMy GarbIThbIH YCTaHJIbI fIEN ecenTerMin, Oy Kasipri Kazakcranparsl MemJie-
KETTIK 6ackapyja KepiHic TanTbl.

H.X. Kanumesa, 1.10.H., 10LUeHT Kadeapbl TeOPUHU U MCTOPUU TOCyJapCcTBa U IMpasa,
KOHCTHUTYIMOHHOTO U afMUHUCTpaTUBHOrO npasa. I0puauuecknii pakynsrer Kazaxckui
HALMOHAJIbHBIN YHUBEPCUTET UMeHH ajib-Papadu (r. Anmatel, Kazaxceran): UncTpymeHTsI
nyoanyHoro ynpasieHusi B Pecny6iuke Kazaxcran: «uyenoBekoueHTpu4HbIi opmats.

[IpencraBnenHast cTaThsl TOCBSIIEHA PACCMOTPEHUIO aKTYaJIbHBIX TPOOJeM, CBSI3aHHBIX C
OCYIIECTBJICHUEM B JIEMOKPATHYECKOM OOIIEeCTBE MyOJIMYHOTO YNpaBiieHWs, OCHOBAHHOTO Ha
pasfiesieHny BJIACTH Ha CTielMabHbIe BETBU BIACTH (3aKOHOMATEIBbHYIO, UCIIOJIHUTENBHYIO, CY-
nebHyto0). B kaxjioM rocyjapctse, UMEHYIOLIEH ceOsl MPaBOBOM CUCTEMOIA CYIIECTBYET 3aKOH U
JIFO[IU,, KOTOPLIE 3TOT 3aKOH NPEACTABJIANOT, MUKTYIOT MpaBuJia. Takxe CYWECTBYIOT U JIFO[IU, KO-
TOpbIe 00s513aHbI OMUUHSITHLCS JJAHHBIM 3aKOHAM U NpaBuiiaM. [1J1s1 3TOro u CymiecTBYIOT pa3iind-
HbIE THCTPYMEHTBI MyOJIMIHOTO YIIPABJICHHS, KOTOPBIE SIBISIFOTCS BaYKHEWIIIEH YaCTHIO PeryJIsium
CUCTEMbI COLMAIILHON JIeSITEIbHOCTH 001ecTBa. [Ipedmem uccaedosanus BKIIOYAET TMOMBITKY
TOKTPUHAIBHOTO TOJKOBAHUS AJMUHUCTPATUBHON HOBEJJIbI O TOM, YTO MHCTPYMEHTaMH Ty OJ1id-
HOT'O YIPaBJICHHSI CYMTAIOTCS CPEICTBA MPAKTUUYECKOT0 OCYIIECTBIICHNUS YIIPABIEHUYECKOTO pelle-
HMSI TOCYJJAPCTBEHHOrO Xapakrtepa. Pe3yabmamui. IlokazaHa 3HaYMMOCTh NPABUTENILCTBEHHOTO
yIpaBJieHUsI, KOTOPas MPOSIBIISIETCST He BO BMEIIATEILCTBE CTPaHbI B CONMAJIbHbIC B3aUMOOTHO-
IIeHWs, a B CO3/IaHNM OOCTOSITENILCTB, & TaKKe TMPUHIUTIOB peasn3alii JaHHBIX B3aUMOOTHOIIIE-
HUI1, TPOAHATIM3UPOBAHBI MHCTPYMEHTHI MyOJIMYHOTO YIPABJIEHUs! KaK OTpeJieJIeHHble METO/IbI B
COOJTIOJIEHUU NPAaBUJI, MPUHLMIIOB U HOPM. THCTPYMEHTHI MHOTOOOpa3Hbl U KJIaCCU(DULUPYIOTCS
no kpurepusim. Hampumep, Kputepuil ypoBHSI MHCTPYMEHTA T'OCYJAPCTBEHHOIO YNPABJICHUSI B
oO1leil epapxun CUCTEMbI yNpaBjieHusl. B Hero BXOASAT MHCTPYMEHTbI, TPUMEHsSIEMbIE Ha MEXK-
JIyHapOJIHOM YpPOBHE, yIPaBIIeHUsI OTPACIEBOro XxapakTepa. TakKe CyIIeCTByeT MHCTPYMEHT IO
KPUTEPUIO IOKYMEHTAILHON (DOPMbI MHCTPYMEHTOB TOCYTapPCTBEHHOT'O YIIPABJICHUS — 3TO aKThlI,
ykasbl [Ipe3nyieHTa, KOHIENINY Pa3BUTHUS CTPaHbI, IPOEKTHI M IPOTrpaMMBbI 1 T.J1. [lanee 1o Kpu-
TEpUIO XapakTepa U 00beMa BO3[IEHCTBYS MHCTPYMEHTOB TOCY/IAPCTBEHHOTO yrnpaBieHus. OHM B
CBOIO Ouepeflb TOXe JICNATCS Ha: 9KOHOMUYECKHE (HAJIOTH, CUCTEMBbI OMJIaThl TPY/IA), MOJUTHYE-
cKre (0OILECTBEHHbIE ONPOCHI, BLIOOPHI) M OpraHU3alMOHHbIe (OpraHu3alys Wi peopraHu3anys
OpraHoOB roCy/IJapCTBEHHOTO YIpaBJieHus ). B 000011IeHHOM BHjie paCKPbIThI BOITPOCHI, OTHOCSIIINE-
Cs1 K OTIMCAHUIO METOJIOJIOTMY TEOPUH MPaBa M OOHOBJICHUIO MeMOO0A0UU AOMUHUCTIPAMUBHOZ0
npasa. Tak, memoowt uccaedosarus, B3ATble aBTOPOM 32 OCHOBY HaNMCaHWS CTaTbH, a 3TO W Ha-
yUHble (aHaAJIU3, IElyKLMS, UHTerpauysi) 1 YaCTHOHAYYHbIe (CPaBHUTEILHO-ITPABOBOM, CHHEPreTH-
YECKUI, COLMOJIOTNYECKMIT) METO/IbI, MO3BOJIAJIN TIIyOXKe MpoaHaIu3upoBaTh UMEIOLIKECs MPoo-
JIEMbI MPAKTUYCCKOTO UCIOJIL30BaHusI BCEIro MHOFOO6pa3l/lﬂ WHCTPYMEHTOB Hy6JII/l‘-lHOFO yinpaB-
nenusi. Hosusna uccaedo8anus COCTOUT B TOM, UYTO aBTOPOM UCCJIE/IOBaHUSI OOpaIlieHO BHUMAHUE
Ha TO, YTO HECOMHEHHO, B COBPEMEHHBII NIEPUOJT BbI3bIBAET MHTEPEC B CTPaHEe, HA BOTIPOCHI 3aKO-
HOJIATEJIbHOTO PETyJIMPOBAaHMUS CUCTEMbI COIMAIbHBIX B3aUMOCBSI3EN B OOIIECTBE, IJie COLMATb-
HBIN apOWTPaXXK CTAHOBUTCS OTHUM M3 OCHOBHBIX (PYHKIMOHAIIBHBIX TMPU3HAKOB IOCYAApCTBa U
nyOaunyHoro ynpasneHusi. HemocpencTBeHHO K MyOnMyHOMY ynpaBieHuto oTHocuTcst HCTUTy T
COMAJIBHOI'O I'pazkKjaHCTBaA. Peun naeT o CTaOUNBHBIX MPpaBOBbIX CBA3sX H}O{[ef[ C rocyJ1apCTBOM.
Uepes MHCTUTYThI FPAKIAHCTBA YCTAHABIIMBAIOTCS CBSI3U JIFOJIEN C TOCY/IapCTBOM O] BIUSIHUEM
ero Biactu. HecomMHeHHO, /I TOCy/lapCcTBa, MPesKjie BCero, OUYeHb BaKHO 3HATH HAIMOHAJIbHBIC
MHTEPEChl CBOETO HAPOJIa, ONIPENIETNTh, HACKOJILKO OHM B3aMMOCBSI3aHbI M 3aBUCST OT UHTEPECOB
HApPOJIOB MUPOBOTO COOOIIECTBA, CO3/IATh BCE YCIIOBUS JIsl peanun3anun 3Tux narepecos. [loaro-
MYy CJIE[IyeT NOJUYEPKHYTh, YTO HOPMbI, IPUJIAIOLLIME TOCY/IAPCTBEHHBIM NO3ULUSAM 00s13aTeNIbHbIN
XapakTtep, (QOPMUPYIOTCS U 3aKPEIUISIIOTCS TOJBKO Yepe3 UX CTPYKTYpbl U MeXaHu3Mbl. ['ocy-
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MapCTBO Yepe3 CBOM OpraHbl MPUHUMAET 3aKOHBI U AIPYTrMe HOPMATUBHBIE aKThl M 0OecreunBaeT
UX OCYUIECTBJIEHUE aJIMUHMCTPATUBHBIMUA U 3aKOHOfATeNbHbIMU MeTofaMu. [Ipu aTom Heo6Xxo-
MO MOIYEPKHYTh, YTO FOCY/JAPCTBO O0JIa/IaeT 3aKOHHOI MOHOMOJIMEN U NPU €€ MCIOJHEHUH, 1
TOJIBKO MIPU HEOOXOIMMOCTH, MIPUMEHSIET U TMPUHYIUTENbHBINA TOXOf. Lleab uccaedosanus 3a-
KJIFOYAETCs B TOM, UTOObI NOKA3aTh, YTO CYLIHOCTb IIPABOBOIO FOCYIAPCTBA 3aKJII0UYAETCS B TOM,
YTO OHO OPraHU3yeT U MOJJCP>KUBAET B ONMPEACICHHbIX YCIOBUSX KPYT JUL, NPOPeCCUOHATIBHO
3aHUMAIOLUXCS OINPEJIEJIEHUEM CBOETO anmnapaTta — oOLIMX MOTPeOHOCTEN, UHTEPECOB, LiEJen 1
Ppa3paboTKOU rocylapCcTBEHHO-TIPABOBBIX HOPM OOIIECTBA JIJIs1 OOECIeueHNs peaan3alud CBOUX
yeseit M (pyHKUMIA 1 17151 3TOro 3(P(PEKTUBHO UCTIONIB3YET MHCTPYMEHTBI MyOIMYHOIO YIPABJICHUS.
CrenaHHbIe aBTOPOM CTaThH 8bi600b. 0A3UPYIOTCS HA UMEOIIUXCS MPOOJIeMax B MPAKTHUECKOM
NPUMEHEHUU UHCTPYMEHTOB MYOIMYHOIO YIPABJACHHUS, TAK KaK, UMEHHO, IOCPEACTBOM UX, FOCY-
[ApCTBO yCTAHABJIMBAET MPaBUJIA MOBEJCHNUS, BBIIOJHSIS CBOE TVIABHOE MPEHAZHAUEHUE — CO3/a-
HUE OJIaronpusITHBIX YCJIOBUIA [I71s1 (DOPMUPOBAHUS U PA3BUTHS OOLLECTBEHHBIX OTHOLLIECHUA.
Katouesnte crosa: nyboauunoe ynpagaenue, cyovekm nyoauuHo20 ynpasaeHus, AOMUHUCMpa-
MUBHDLLL AKM, AOMUHUCTIPAMUBHDLIL 002080D, UHCIPYMEHNbL NYOAUUHO0 YNPABACHUSA.

N.Kh. Kalisheva, Doctor of Law, Associate Professor, Department of Theory and History
of State and Law, Constitutional and Administrative Law, Faculty of Law, Al Farabi Kazakh
National University (Almaty, Republic of Kazakhstan): Public Management Tools in the
Republic of Kazakhstan: «Human Centricity Formaty.

The paper is devoted to consideration of actual problems connected with implementation in
democratic society of public administration based on separation of power into special branches
of power (legislative, executive, judicial). In every state that calls itself a legal system there is a
law and the people who represent it dictate the rules. There are also people who are bound by
these laws and regulations. To this end there are various instruments of public administration
that are an essential part of the regulation of the social system. The subject of the study includes
an attempt at a doctrinal interpretation of an administrative novelty that instruments of public
administration are considered as means of practical implementation of a management decision
of a public character. Results: It shows the importance of government management, which
manifests itself not in the intervention of the country in social relations, but in the creation of
circumstances, as well as the principles of the implementation of these relationships, tools of
public administration as certain methods in observance of rules, principles and norms have been
analyzed. Tools are diverse and are classified by criteria. For example the criterion of the level
of the instrument of public administration in the overall hierarchy of government. It includes
instruments applied at the international level, sectoral management. There is also a tool on
the criterion of the documentary form of instruments of public administration — these are acts,
decrees of the President, concepts of development of the country, projects and programs, etc.
Further on the nature and impact of public administration instruments. They are also divided
into economic (taxes, wage systems), political (public polls, elections) and organizational
(organization or reorganization of public administration). The issues related to the description
of the methodology of the theory of law and the updating of the methodology of administrative
law are summarized. Thus the methods taken by the author as the basis of writing the article
and these are scientific (analysis, deduction, integration) and private scientific (comparatively
legal, synergistic, sociological). Methods have allowed a deeper analysis of the existing
problems of the practical use of the full variety of public administration tools. The novelty of
the study lies in the fact that the author of the study paid attention to the fact that undoubtedly
in the modern period arouses interest in the country to the issues of legislative regulation of
the system of social interactions in society, where social arbitration becomes one of the main
functional features of the state and public administration. The institute of social citizenship is
directly related to public administration. It is about stable legal relations of people with the
state. Through the institutions of citizenship people’s ties with the State are established under
the influence of its authority. Undoubtedly it is very important for the State, first of all, to know
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the national interests of its people, to determine how interconnected and dependent on the
interests of the peoples of the world community, to create all conditions for the realization of
those interests. It should therefore be emphasized that norms that make State positions binding
are formed and consolidated only through their structures and mechanisms. The state through
its bodies adopts laws and other regulations and ensures their implementation by administrative
and legislative means. It must be stressed however that the State has a legitimate monopoly in
the exercise of that monopoly and only when necessary does it adopt a coercive approach. The
purpose of the study is to show that the essence of the rule of law in state is that it organizes
and supports, under certain conditions, a circle of persons professionally engaged in defining
their apparatus — common needs, interests. The objectives and development of the public law
of society to ensure the realization of its goals and functions, and to that end, make effective use
of public administration tools. The conclusions reached by the author of the paper are based on
the existing problems in the practical application of public administration tools as it is through
them that the state establishes rules of conduct, fulfilling its main purpose: creating favourable
conditions for the formation and development of social relations.

Keywords: public administration, subject of public administration, administrative act,
administrative contract, instruments of public administration
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MoHorpadua nocBaALeHa COBPEMEHHOW aHrI0-aMepuKaHCKon Gu-
nocodun npaBa M, B YaCTHOCTW, TEOPUM W3BECTHOrO aMepUKaHCKOro
¢dunocoda npasa PoHanbaa Maiinca [1BopkuHa (1931-2013) — ogHoro 13
CaMblX U3BECTHbIX KPUTUKOB Mo3utusuctckon Teopun INJ1.A. Xapta. na
TOro YToObl ONPeaennTb, Kakoe Mecto punocodua npaea [BOpPKMHaA 3a-
HUMAEeT B MUpPe aHrN0-aMeprKaHCKOWN Tpaguumy, aBTop uccinegyet coBpeMeHHy dunocoduio npasa
(BKNtOYasA ee nctopuio 1 febaThl 0 NPeAMETE), @ TakxKe TPU OCHOBHbIX 3Tana dunocodun npasa [BopKu-
Ha (Teopuio NPaBOBbIX MPVHLMNOB PaHHero 3Tana, MUHTEPNPETUBU3M CPEAHEro 1 NPU3HaHKe npaBa Kak
YacTn NOAUTUYECKON MOpPanu NO3ZHEro 3Tana), BblAeNAA OCHOBHbIE YepTbl €ro TeEOPUN 1 TeCTUPYA Ha
NPYHAANIEXHOCTb K OCHOBHbIM HarpaBiaeHNAM: MPaBOBOMY MO3UTVBM3MY, TPaBOBOMY peanivi3my, LKone
€CTeCTBEHHOrO Mnpasa. ABTOP NPUXOANT K BbiBOAY, YTo purnocodura npasa [BOpKMHA XOTb U COAEPXKUT B
cebe cBOWCTBa OCHOBHbIX MPaBOBbIX LUKOJ aHI10-aMePUKaHCKON TPaauLmm, ABNAETCA CAMOLOCTaTOUHOW
1 CBOe0OPa3HON MEXANCLMNIMHAPHON GMNoCcoPCKO-NPaBOBOW KOHLENLMEN, KOTOPYIO MOXHO 0603Ha-
UYNTb Kak «KHOPMaTUBHaA aHTUMNO-3UTUBUCTCKAA TEOPUAY.

KHura agpecoBaHa cneumanvctam, CTyAeHTaM 1 Kpyry ymtaTenen, Ubu MHTepechl CBA3aHbl € Gp1noco-
duen npaBa, NOIMTNYECKON Prnocopuen n NpaBoBeAeHEM.
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OLUWBKA B 1ONOBOPE BO ®@PAHLY3CKOM NPABE

[TpoTuBonOCTaBICHNE BOJIM U BOJIEU3bSIBIICHUSI CTABUT 3ajiadeii
MO6Oro MPaBOMOPSIKa HAWTH GalaHC MEXAy ABYMsI NMPaBOBBIMU
HEHHOCTSIMU: CTaOMIILHOCTBIO TPAsKJAHCKOTO 000pOTa M aBTOHOMHU-
el BOJIM. A 3HAYMT 3allTa JIMIA, COBEPIIMBIIETro OIIMOKY', He MO-
KeT ObITh aOCOMIOTHON — YBasKeHNE €ro BOJIM He MOJKHO HApyIIATh
Pa3yMHBIX OXHWAAHWI1 APYTOil CTOPOHBI, YTO TPeOyeT B3BEIIEHHOTO
noyixoyia ¢ puauko-TeXxHnOCYecKoil U MOJMTUKO-NPaBOBON TOUYEK
3peHusI.

Hanportus, cerogust B Poccun u ipyrux MOCTCOBETCKHUX CTpa-
Hax 3a0J1yKJIeHne paccMaTpuBaeTcsih Kak MapriuHajbHOEe? OCHOBA-
HUE HEJICHICTBUTEILHOCTH, YTO BO MHOTOM CBSI3aHO C OTCYTCTBHEM’
JIOJIKHOTO TEOPETHYECKOTO OCMbICTIeH!H poouiembl. Ha o61eeBpo-
NEeiCKOM YPOBHE TaKe BO3HMKAIOT CJIOKHOCTHU B TIOUCKE COMMON
1.0, JKVDKUH, core ydenust 06 onmoke*. Bce 310 BbI3bIBaeT HEOOXOMMOCTD B 00-
palleHny K ONbITY (DPaHIy3CKOTO MPaBOMOPSIKA, TIPEACTABIISIONIE-
IO KOHTWHEHTAJIBbHO-NPABOBYIO TPAIUIMIO M MMEIOILETO Pa3BUTYIO
CUCTEMY NTOPOKOB COTJIACHSI.

B HacToswIell cTaThe aHaIM3MpYeTCs pa3BUTHE MOJXOJOB K
ommbKe B IOrOBOPE CO BPeMEH PUMCKOTO TIpaBa BIUIOTh /IO HeJlaB-
Hell pepopMbl 00s13aTeIbCTBEHHOTO TIpaBa Bo ®panumn (06vexm uccnenoanus). [Ipeomem wnc-
CJIEJIOBaHMSI OTPAaHNIEH PACCMOTPEHMEM OIIMOKY B IOTOBOPE KaK aKTe CBOOOJHOM BOJIM JIBYX JIAII.
Lleabto paboTHI SIBISIETCS BBISICHEHNE HEOOXOAMMBIX YCIIOBUH 7 MPU3HAHMST HEIENCTBUTEIHLHO-
CTH JIOTOBOpA IO MPUYUHE OIMMOKYU BO (ppaHIly3cKoM npase. Hayunas Hoeusna paboThbl 00yCIOB-
JIeHa MePBbIM CUCTEMHBIM M3JIOKEHNEM YUEHHs! 00 OLIMOKE B IOroBOpe BO (ppaHIy3CKOM NpaBe Ha
PYCCKOM si3bIKe. BBIBOJIBI aBTOPA TOJKPETIICHBI aHAJTM30M (DPaHITy3CKUX IOKTPUHAIBHBIX UCTOY-
HUKOB U CyJIeOHOI MpakTHKY. B 11emoM, B paboTe UCTIONB3YIOTCS KaK O0IIeHAY YHbIE MenoObl, TaK
1 YaCTHO-HAyYHbIE: ICTOPUIECKHI, CPABHUTEILHO-TIPABOBOI, HOPMATHBHBIH .

Karouesvie caosa: 604s, 60aeusvasienue, coeaxkda, 002080p, HEOEUCMEUMeAbHOCMb, HU-
YMONCHOCMb, 3A0.AYIHCOeHUe, PPAHLYICKOe NPABO, PUMCKOE NPABO, CPABHUMEAbHOE NPABO.
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O I1.®. Kwmxun, 2023
13peck 1 anee MbI MCMOJIB3YEM TEPMUHBI «OLINOKA» U «3a0JIysKeHNe» KaK CHHOHUMBI.

2Cm., Hanpumep: Cpenku, MpefcTaBUTEILCTBO, MCKOBAsl NABHOCTh: MOCTATEHHBI KOMMEHTApHil K
cratbsiM 153-208 I'paskpanckoro kopekca Poccuiickoit @enepauuu / OTB. pen. A.I'. Kapaneros. M. 2018.
C. 736. — aBropsl kommeHTapust A.I'. Kapaneros u B.B. Baii6ak 3akioyatoT, 4To cTaThs 0 32051y KAeHUN
«O00NNCHA NPUMEHAMBCA 6 CAMBIX PEOKUX U BONUIOWUX CAYUAAX» .

’B KkauecTBe OJHOM W3 HEMHOTMX pabOT MOXKHO Ha3BaTh: 3e3ekano A. 0. 3abnyxkuenue mnpu
cosepieHun caenaku. Tomck. 2011. - 196 c.

“Jansen N., Zimmermann R. Contract Formation and Mistake in European Contract Law: A Genetic
Comparison of Transnational Model Rules // Oxford Journal of Legal Studies, Vol. 31, Issue 4, Winter
2011, P. 648.

74 Kykbik xxaHe memnekeT, Ne 4 (101), 2023



XKwxunu MN.0. Ownbka B AoroBope Bo ppaHLy3CcKOM npaBe

1. PazButHe yueHusi 06 omin0Ke B Joropope o ®panuumn
1.1. BapuaTUBHOCTB OIX00B K OIIUOKE B IOTOBOPE B pUMCKOM TNpaBe

Enunoro yuenus 06 omrbKe B IOTOBOPE pUMCKOE MPaBO HE 3HAJIO. Y POBEHb aOCTPaKIMK ObLT
HU30K, €CJIM He CKa3aTh, YTO OTCYTCTBOBAI’ . MexKj1y TeM, Ka3yUCTUUECKUI METO]], MOJTb3Y FOLLMI-
Cs1 0CO0OM MOMYJISIPHOCTBIO Y PUMCKUX FOPUCTOB, TO3BOJIMII UM 3KCTPArMpOBaTh Pa3JINUHbIC BUJIbI
ommb0K,, OCHOBHON MacCUB KOTOPBIX PaCCMaTPUBAETCS IPUMEHUTENBHO K KOHTpakTaMm. OfiHaKo,
€CTb HEKOTOPbIE YIOMHUHAHMS 00 OIIMOKE U B MHBIX ciesikax® (HanpuMep, B 3aBEIaHkN ).

B npouecce pa3BuTrs puMCKOTro MpaBa Mojxoj K omuodke B Joropope MeHsics. M3HauanbHO
CaKkpaJIbHBIN XapaKkTep apXanyHbIX popM CAETIOK (mancipatio, sponsio) He IO3BOJIST yUNTHIBATE
OlIMOKY KaK HapyllleHHe consensus. B fanbHeiieM, ¢ pa3BUTHEM 3KOHOMUYECKOro 060poTa U
NOSIBJIEHUEM PEATTbHBIX M KOHCEHCYaJIbHBIX KOHTPAKTOB’ CJIOKUIUCH MPENOCHUIKH JIJIsl TPU3HA-
HUS 3a0TyK/IeHUST KaK MOpoKa.

OmmbKa Mpy COBEPIISHNH CAECKA BOCTIPUHAMAIIACH KaK HApYIIeHNe COryiacusi (Consensus).
OpHako, 3T0 He 3HAYMT, YTO BOJIsA CTOPOHBI He MPUHKMMAanach Bo BHUManue. Kak ormeuaer llep-
Mmariep M.U., «mop consensus pumiisHe Mofipa3yMeBaloT o0lliee BOCHPUSTHE, TTie €CTh HE TOJb-
KO OCO3HAHKE, HO M KeJIAaHNE COBEPILUTH CIEKY»S. Takum 00pa3oM, JIUIO, KOTOPOE IOMyCKaeT
OlKOKY, IeNIaeT CBOE COTJIacKe HefleliCTBUTENLHBIM — non consentiant qui errent’. OumoKy , Ko-
TOpasi He TMOPOXK/AeT MPABOBBIX TOCJENICTBUI CMIEIKHN MPUHSTO HA3bIBATH «IPEMSITCTBYIOIICH .
J171s HeIeNCTBUTETLHOCTH CIENKH, COBEPILIEHHOI C TaKOI OIIMOKOM HEOOXOANMO, YTOOBI OHA OT-
HOCHJIACh K OOBEKTY, a HE K MOTHUBY Jorosopa'’.

B o61meM cMbIciie, HACTYIUIEHHE OMMOKU'! ¢BsA3aHO OO ¢ He3HaHWeM (hpakToB (ignorantia
facti), nubo ¢ He3HaHueM mpasa (ignorantia iuris), KOTOPOE HE UMEJIO MPABOBOTO 3HAUEHMUSI IS
pUMCKOro TpaBa'?.

[Nepexonst K OTAENBEHBIM PA3HOBUIHOCTSIM OIIMOOK B (DaKTe, 3aMETHM, UYTO GOJILIIMHCTBO U3
HMX OCHOBAHO Ha TPSIMOM YKa3aHUM TOTO, B UYeM olmbaeTcs cTopoHa. Tak, ommobka B e (error
in persona'®), 3aKIIOYAETCs B HEMPABUIILHONM MaeHTH(pUKAIMKN KOoHTpareHTa. Hanpumep, Korma
3aBelaTelb BIUCHIBAET NaTpoHa BMecTo OpaTa. [IpumedaTesbHO, YTO B TAKOM CITydae HU OfIUH
U3 HUX HE OYJIET SIBIATHCS HACNEHUKOM: OpaT — MOTOMY YTO He Obl1 3amucaH, a MaTpoH — 3a

SYT0 GbIIO MPEETHHO XapaKTEPHO ISl PUMCKON topuctpyaeHtun. (Cu. noopobree.: Schulz F. Princi-
ples of Roman Law. Oxford: Clarendon Press. 1936. P. 43).

STepMHMH «ClleiKa» Kak pe3yJbTaT abCTparMpoBaHWS HEMENKHX MaHAeKTHCTOB XIX Beka MbI
ynoTpebJIsieM ¢ U3BECTHOM JI0JIell YCIOBHOCTH, TaK KakK MOHSATHO, YTO PUMCKHE IOPUCTBI HE ONEPHPOBAIIH
UM.

"CpaBHuBast Mx ¢ apxanaHbiMu popmamu, I1. Kupap nogmeyaeT, 4to «uM (peatbHbIM M KOHCEHCY lTbHBIM
KoHTpakTaMm — npuM. 1. 2K.) [nst meficTBUTENbHOCTH TOCTATOYHO COOJIIOIEHUS] CYLIECTBEHHBIX YCIIOBHIA,

BBITEKAIOIIMX U3 UX 3KOHOMHUYECKOro Ha3HaueHus» (Cwm.: Girard P. F. Manuel élémentaire de droit romain.
1918. Paris. P. 447).

$Illepmaiiep M. M. Yuenue o 3a61y>K/IeHIN B HCTOPHIA €BPONENCKOIl IOPUANIECKO MBICTH // 3aKOH.
2015.Ne 9. C. 195.

°D. 2.1.15. = 30ecb u oanee yum. no: durectol FOcTiHuana: M36p. (pparMeHTsI B nep. u ¢ npumey. U.
C. Ileperepckoro / AH CCCP, UH -T rocyaapctsa n npasa; Ots. pen. E. A. Ckpunmies. M. 1984. — 456 c.

"Lawson F. H., Error in substantia / The Law Quarterly Review. Jan., 1936. P. 80.

"YnomsiHeM, 4To 3a0NyXK/eHHEe MOXKET BO3HUKHYTh HE TOJNBKO M3-32 OLIMOKH, HO M B pe3ysbTare
CO3HATEILHOTO OOMaHa ApPYrol CTOpOHBI (dolus in contrahendo), MpeCTAaBISIOMIETO, TEM HE MEHee,
CaMOCTOSITEJIbHOE OCHOBAHUE HEelelICTBUTEILHOCTH.

?HecmoTpsi Ha o6liee MPaBWIIO ignoratia iuris non excusat, B pUMCKOM MNpAaBe CCbLIKA HA HE3HAHUE
3aKOHA B OTPEJICICHHBIX CITyJasiX MOTJIa PACCMATPHUBATLCS KaK «M3BUHUTEIBHOE» OOCTOSITENTBCTBO (CM..
Cancummmo Y. Kypc pumckoro yactHoro npasa. M. 2002. C. 67-68).

°D.28.5.9.
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OTCYTCTBUEM BOJIM 3aBeLaress. bosnee genukarHoi npefacTaeT ommOKa B NPUPOAE CAENKHU (error
in negotio): «eciv s fay Tede Kak Obl Ha XpaHEeHUeE, a Thl MPUHSIT KaK Obl B3aliMbl, TO HET HU JJOTO-
BOpa O XpaHEeHWH, HU 3aiiMa»'*. 31ech HeIeNCTBUTEILHOCTh CTOUT B 3aBUCUMOCTH OT OCHOBAHUS
CJIEJIKM: €CNIM OHA Kay3ajibHasl, TO Takasl olMOKa MPUBEAET K HEJleHICTBUTEIBLHOCTH, HAIIPOTHB,
abCcTpakTHasl CIeJIKa COXPAHUT CBOIO JICICTBUTEILHOCTB .

B npyrux xe cayyasix nojxoy pUMCKUX IOPUCTOB ObUI OTMEUEH OMpPEJIeIEHHON TMOKOCTHIO B
CTPEMIIEHUM COXPAaHUTD JOroBop B cuiie. Peub uuet 006 ommdKe B LeHe (error in pretio). Tak, ecnu
apeHjofiaTesb X0TeJ caTh MMEHUe 32 MeHblyto cymmy (10), yuem ommbdancs apenpatop (20), To
MMEHHE CYNTAETCS CIAHHBIM B HAaeM 3a 1IeHY, He MPEBBIIIAIOIIYI0 TOW, O KOTOPO#i lyMasl apeHfio-
narenb (To ecThb 3a 10), Tak Kak «rOTOBHOCTD IJIATUTHL 60JI€€ BHICOKYIO CTOUMOCTh MOKET OBbITh
pa3yMHa BOCIIPUHSITA 32 TOTOBHOCTH IUIATUTh U MEHBILYIO CyMMY»'®. AHAJOrMUHBIN MOJXON in
favorem validitatis iMeeT KOHCTPYKIIUS OIIMOKU B KONUYECTBe (error in quantitate)"’.

Opnako, B cilyyae, KOIjla CTOPOHA OLIMOOYHO MpEJCTABJsIa IPYyroil NpeaMeT JI0roBopa,
HEXXeJM ee KOHTpareHT, corjlache CTOPOH ad idem HapyllleHO OIMOKON B mpeaMeTte (error in
corpore'®). [IpuMeyaTesIbHO, YTO OIMOKA B MPEIMETE MOKET 3aTPAaruBaTh U acrekT ero «000po-
TocnocobHocT». Hanpumep, cTropoHa 00s3aach MpojiaTh CBSIIIEHHbIE 3€MIIM UM CBOOOHOTO
YeJI0BeKa, KOTOPbIe He MOTYT ObITh 0OBEKTAMU YACTHBIX MPAB — MOHATHO, YTO Takas cieska Oy-
IET HUYTOKHOI, @ Y/IOBJIETBOPEHNE KPEUTOP MOTYYHT Yepe3 MHbIe KOHCTPYKIMK'®.

ITponomkasi paccykaeHusi 06 ommoOKe B NpeaMeTe, Y IbIMaH 3a7aeTCsl 3HAMEHUTBIM BOIIPO-
COM: «€CJIM HeT 3a0I1y>K[AeHUs1 OTHOCUTEIILHO NPEMETa, HO uMeeTcs 3a0iyXpeHue o substantia,
HarpuMep eclid NPofaH YKCYC BMECTO BHMHA, MEb BMECTO 30JI0Ta, CBUHEL] BMECTO cepebpa Uiu
4T0-M00 JAPYroe, molo0Hoe cepedpy, TO UMeeTCs Jin KyIUist 1 npofaxka?»*°. Cam YbnuaH oTBe-
YaeT OTPULATENLHO Ha 3TOT BONPOC, ero nojepxkusarot I0mman?' u [TaBen®.

B panHom ciyuae peub uaet o6 error in substantia, KOTOpasl CBsI3aHa C CYILECTBEHHOM Xa-
paKkTepucTHKOl nmpefMeTa gorosopa. Enpa nu He kaxas HaydHasi paboTa 1Mo Teme OlMOKM B
JIOTOBOpE YKa3bIBAaeT HA HEONMPE/IENICHHOCTh MOHUMAHUSI error in substantia B pUMCKOM npaBe™.
N3BecTHYIO CIIOXKHOCTH BBI3BIBAET OMpEJieIeHNe MOHSTHS substantia, HA UCTUHHBIA CMBICT KO-
TOPOro MajlaeT TeHb MHTEPHOJISLMOHHON KPUTUKKM Ha3BaHoro (parmenrta®. IlpepcraBnsercs,
YTO MONbITKA (pUIococKoro oobsICHeHHs ucnonb3yemblx B D.18.1.9. kareropuit He cnoco6Ha
NPUBECTH K OCMBICIICHHIO UX TpaBoBoro 3HaueHus. Kak ormeuaer I[Tonpaukos [.10., «pumckue

“D. 12.1.18.1.

BSTosxknaes [. B. PuMckoe yacTHOe npaBo: yueGHuK. 3-e uzi. M. 2018. C. 163.
D. 19.5.52.

"D.45.1.14.

¥D. 18.1.9.

19Vareilles-Sommiéres G. Etude sur ’erreur en droit romain et en droit francais. Paris. 1871. P. 93;
Hanpumep, uepes in integrum restitutio ob errorem, nosiBuBLIyrocs B mpeTopckoM npase (Cau.: Giffard. A.
E. Droit romain et ancien droit frangais: Les obligations. 1958. Paris. P. 219.).

D. 18.1.9.2.
2D. 18.1.41.1.
ZD. 18.1.10.

BCMm., Hanpumep: [opmym k. Ommobka npu 3akIroYeHnH 1oropopa («BecTHHUK rpaXkIaHCKOoro npaBa»,
2009, Ne 4) // CIIC «KoncyapranTIlmoc».

*#Bonee Toro, C. MacMillan nipuiiia K BbIBOJy, UTO BhlllleHa3BaHHbIe (pparmenThbl IOmmana u [Tasna,
KOTOPBIE «IOTBEPK/Al0T» MHEHNE YIIblIMaHa, MOJIBEPIIIMCh MAHUITYJISIIUSIM KOMITMIISITOPOB, TaK KaK «B
TOM BHJIE, B KAKOM OHMU TIpUBEJICHbI B [UrecTax, OHU SIBIISIFOTCS BBIPBAHHBIMU U3 KOHTeKcTa» . (Cm.: Catha-
rine MacMillan. Mistakes in Contract law. 2010. P. 22).
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IOPUCTHI HE YTITyOJISTIOTCS B CMBICIT HCTIOJIB3yEeMbIX MOHSTHI W 3a9aCTYFO UCTIONB3YIOT UX HE B TOM
3HAYEHHH, KOTOPOE UM TPUaBaiu (hrUIocodbi»>.

Eciu ke oOpaTUThCSl HEMOCPEACTBEHHO K COIEPXKaHMIO UUTHUPYEMOro (hparMeHTa, MOKHO
3aMETUTh, YTO U3 OOJIBIIMHCTBA MPUMEPOB, cofiepxkaluxcst B D. 18.1.9.2 gaBcTByeT siBHas Heco-
PA3MepHOCHb IEHHOCTH U3HAYAJILHO TIPE/NOoJIaraeMoro mnpejMeTa JoroBopa U olmMOOYHO yCTa-
HOBJICHHOT'O (HAarpuMep: 30JI0TO — MeJlb, cepeOpo — CBUHeI). B CBSI3M ¢ 3TUM MOKHO COTJIaCUTHCS
¢ mMHenneM P. llummepmaHna, KOTOpBIN CBS3BIBAET yUeHWE 00 error in substantia ¢ >KelaHueM
Y nbnnaHa 3anoJHUTE HEJOCTATOYHOCTD CPEAICTB MPABOBOI 3aIUTHI MOKYMATENS B KIIACCHUECKUI
neproa’s.

OnHako YbnuaH yKasblBaeT?’ Ha OTCYTCTBUE Pa3iiMiuii B substantia IeBYIIKY U SKSHILMHbI,
TaK KaK OHU OJIHOTO TI0J1a, TO3TOMY BO3HMKAET BOMpOC: OyfeT Jin ommbKa B substantia B ciyyae,
€CJIM 51 XOTeJI KyIUTh MOJIOJIOTO W 3[[0POBOTO pabda, a Thl AyMall, 4TO MPOJaeilb CTaporo u 6o-
Jie3HeHHOro? Bugurcs, 4To B IJaHHOM ciyyae peub OyfeT UATH o0 olMOKe B KauecTBe (error in
qualitate®™), KoTopast HAPSTY C OIMIMOKOM B HA3BaHUU (error in nominee®®) He BIUSIFOT HA IEACTBH-
TEJBHOCTh CHEJKU, TaK KaK KacaroTCsl TOJILKO MOTHBOB, MEX/Y TEM, «MOTUB UHAU(EPEHTEH
JIIsI TIpaBa JIo TeX Mop, MOKa OH He HAXOJIUTCS B COAIEP>KaHNM JIOrOBOpa»™.

Taxum obpazom, B pUMCKOM MpaBe OIIMOKA pacCMAaTpPUBAETCs KaK HapyIlEHWE COrJacus,
BJIEKYIIlee HUYTOXKHOCTH JIOTOBOpa. BapnmaTnBHOCTL MOIXOMIOB MPOSIBIISIETCS] B OJTHOBPEMEHHOM
CyIIIECTBOBAaHNM Pa3IMYHbIX KPUTEPUEB BhIJIEIEHNS TPETISITCTBYOIIEH OIMOKA: OTCYTCTBUE CO-
rimacus ad idem (ommoOKa B mpeaMeTe, OIMoKa B JIIIE); HAMTPABICHHOCTH BOJIM JiMIa (OIIMOKa B
[eHe, OIIMOKa B KOJIMYECTBE); OTHOCUMOCTH K CYLIECTBEHHOH XapaKTepuCTUKe mpeaMeTa (error
in substantia).

1.2. Pa3zButne yuenusi 06 ourméke B JJOroBope
B I0PEBOJIIOLMOHHOM (hpaHIy3CKOM nmpaBe

Tenepb, Korjga yCTaHOBJIEH UCTOPUYECKUI UCXOJ] KOHCTPYKIIMU OLUMOKHU B IOTOBOPE, CJIEIYET
MIPOJIOJIKUTE €€ PaCCMOTPEHKE IPUMEHUTENBHO K (ppaHIly3cKoMy TpaBy . OCHOBHOM BOIIPOC 3[IECh
OyqieT JiexaThb B MJIOCKOCTH Te€X W3bICKAHUI €BPONENCKO MPaBOBOU MBICIH, KOTOPbIE OMpefe-
sunu copiepxkanue Code Civil des Francais (manee — C.C., Kopgekc) oTHOCUTENILHO OLIMOKYU B
COrJIAIICHUN.

CUMNTOMATUYHO, UTO, KAK U B PUMCKOM IpaBe, ApeBHUE (DOPMbI KOHTPAKTOB BO (DPAHKCKOM
0011IeCTBE OCHOBBIBAJIUCH HA CTPOroM (hopMasiu3me, Mo3TOMY OLIMOKA, PABHO KaK U HACUIIUE, HEe
UMeJIA 3HAYEHUs I AeHCTBUTENbHOCTH oroBopa’!. OnHako yxe K XIII Beky, Moj BIMSHAEM

PMonmunkos 1. 10. dopmupoBanue yIeHust 0 JOTOBOpe B MpaBoBoil Hayke 3amaguoit Esponsr: XII —
XVI BB.: quccepTanus ... fokTopa opuanyeckux Hayk: 12.00.01. Mockaa, 2016. C. 93.

%Zimmermann R. The Law of Obligations. Roman Foundations of the Civilian Tradition. Cape Town:
Juta, 1990. P. 594.

“D. 18.11.1.
%D. 18.1.10.
»¥D. 18.1.9.1.
9Zimmermann. R. Op. cit. P. 597.

31Brissaud J. B. Cours d’histoire générale du droit frangais public et privé. 1904. P. 1393
[TpumedaTenbHO, UTO MOOOHBIN MOIXO/ OTpa3wWics U B 3HaMeHnTON (pase AHryaHa Jlyasens, ropucta
XVI Beka: «On lie les boeufs par les cornes et les hommes par les paroles» — BOIJIbI CBSI3BIBAIOTCS POTaMH,
a monu cnoBamu. (Loysel A., Institutes coustumieres ou Manuel de plusieurs et diverses reigles, sentences
et proverbes, tant anciens que modernes, du droit coustumier et plus ordinaire de la France. Paris. 1607. P.
670). B cxosxem HanpaBniennn Mbicaud I I'ponuii pa3paboTaBimil «TEOPUIO JOBEPHS» , KOTOPAsl CBSI3bIBACT
YeJI0BEKa ero BOJIEU3bSIBJICHUEM,, HO UCXOJIUT OHA Y3Ke He 13 MPEIoCTePeraTesIbHOro «CJIOBO — He BOpobei,
BBUIETUT — HE MOJMaelib», & U3 TEOPHUU JJOCTOBEPHOCTU BHELIHETO 3HAKA, TO €CTh JJOBEPUS K BBIPAXKEHHO
BoJie uHamBKza (Cm. moppodHee: llepmaiiep M. M. Ykas. cou. C. 199).
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pa3snM4HbIX (PUIOCO(CKUX TEYEHUI ObLT pa3paboTaH psij] MOJIOKEHWIA, TPEACTABIISIOIINX NHTE-
pec s yyeHust o6 oimoke.

Peub uaét 0 mepBbIX KOMMEHTATOpax, KOTOpble paboTas ¢ KOPIMYCOM PUMCKHX MCTOYHUKOB
1 UCTIOJIb3YSl CXOJACTUYECKYIO METO/IOJIOTHIO MPHUAIM HOBBII CMBICI OIUMOKE B CYIIECTBE BEILH.
Ha pumMckue npaBusia Hayanu HakJabIBaTh AHTHYHYIO (PUIIOCO(UIO, YTO ONPEAENUIIO AabHEN-
1Iee pa3BUTHE YYEHHs O JOrOBOPE B LEeJIOM. TakK, ecii Y IblMaH B Ka4eCTBE UCKITIOYEHUS IPU3Ha-
BaJI JICFICTBUTEIILHOI MPOAXy BMHA, KOTOPOE 3aTeM CKHCIIO U TPEBPATUIIOCh B YKCYCY, TO [IJist
ApHUCTOTENSE NMEHHO CYLLECTBEHHOE Ka4eCTBO ONpEefesieT TO, YeM sBisieTcs Bellb. Ecim ykcyc
00pa3oBaliCs U3 BUHA U MATEPHSI BCE €IIE eMHA, TO CYUHOCHb TEM HE MEHEE OCTAETCS Pa3HOIM>>,

Takum o6pazom, [Tpoomkast apucToTeIeBCKuUil Moaxoy, KoMMeHTaTop bapToun 3ameTus, 4To
CYLLIECTBO BELIM OMNpPEJENeTCs He MaTepUAIIbHO, a Yepe3 MPU3My KOHKPETHBIX LieJieil 1 Hamepe-
HUI1 CTOPOH, 3aKJTFOYAOIINX IoroBop*. IHbIMK CJIOBaMH, TIPU MOKYTIKE MOJIsi Mbl HAMEPEHbI TPH-
00peCTH He TPYHT M TPaBY, a MJIOJOHOCSAIIMI Y4acTOK. TO eCThb [AJIst ONpeeNIeHNs CYIIeCTBa BEIH
MMEET 3HAYEHNE HE MaTEPUAJIbHBIN aCIIEKT, a LIENEBOH (Ha3HAUYEHNE BELIY, KOTOPOE ONPENENIeTCs
HAMEPEHUSIMUA CTOPOH).

BmecTe ¢ Tem, B OTIIMUME OT PUMCKOIO MpaBa, CPEHEBEKOBbIE FOPUCTbHI PacCMaTpUBAIOT
OLIMOKY He KaK HapyllUeHWe COIIacusl, a Kak HapylleHue aémoHomuu 60au. KopHu Takoro nop-
XOJ1a HaXOfSITCS B KAHOHMYECKOM TpaBe M CXOJIaCTUYecKoM yueHnu. Ha nmpumMepe omm6ku B 6pay-
HOM JioroBope ®. AKBUHCKUI1 C(hOPMYJIMPOBAN TEOPUIO BMEHEHUS (aTpubyyn), B COOTBETCTBUU
€ KOTOPOI1 BMEHUTB MOKHO TOJIBKO TO IEUICTBHE , KOTOPOE SIBJISIETCS JOOPOBOJIBLHBIM M COBEPLIEHO
6e3 OIIMOKY B BOCTIPUSITUN .

C 3TUM CBSI3aHO M PacCMOTPEHHE B KayeCTBE MPUHLUMIUAIBLHOIO KPUTEPUS KAY3dAbHOCHMU,
KOTOPBII CTaBUT BO3MO>KHOCTb ONPABJIaTh OLIMOKY B 3aBUCUMOCTb OT 3HaHWS JIMLA O AEWCTBU-
TEJIbHBIX OOCTOATENBCTBAX Jiena. To eCTh NPUHUMAETCS BO BHIMAaHUE HEBEJICHUE , IPEJIIIECTBYO-
wiee owmoke (ignorantia antecedens): €CaM JIMLO HE COBEPLUNTIO Obl ICKICTBHUE,, 3HAI OHO O UCTHH-
HBIX 0OCTOSITEILCTBAX JIeNia, TO HEBEJIeHHE ONMpABJIaHO vice versa®™.

Mupoko pacnipocTpanénHoe Bo PpaHIK HapaBieHe T'YMaHUCTOB-aHTUKBAPOB HE MPUBHEC-
JI0 HIYEro HOBOT'O B YYEHHeE O JioroBope. B To Bpemsi Kak HanpaBlieHUe 'yMaHUCTOB-CUCTEMAaTH3a-
TOPOB NPEIPHHSIIIO MOMBITKY CO3/1aHKs OOLLEN YacTH JOroBOpHOro npasa. Tak, ¢ppaniy3 JoHHen
NOMECTUI 3a0JyKJICHUE B CUCTEMY «BHELIHUX OOCTOSITENbCTB, KOTOPbIE MOPOXK/IAIOT PA3HOIIa-
CHe B TOM, O YéM BEJIyT EPEroBOPbI, U O TOM, YTO MPEMSITCTBYET IOrOBOPY»°’.

Takum 06pa3om, NOJ BO3[ECUCTBUEM CPEJHEBEKOBBIX MPABOBBIX IIKOJ M KAHOHUYECKOIO
npasa olMOKa cTajla pacCMaTPUBAThCS KaK HapyllleHre aBTOHOMUM BOJIM, A TIOIXOJ] K CYILIECTBY
BelI CMEHWICSl C PUMCKOI0 MaTepUaJIbHOTO, HA CXOJACTHYECKUI — CYObEKTUBHBIN, YTO ObLIO
BOCTIPUHSITO IOpUCTaMU (PPaHIy3CKON HAMOHAIBLHOM LIKOJIBI.

D. 18.1.9.2.
3Gordley J. The Philosophical Origins of Modern Contract Doctrine. Clarendon Press. 1991. P. 58.
#*Gordley J. Op. cit. P. 60.

»R. Sefton-Green. Mistake, Fraud and Duties to Inform in European Contract Law. Cambridge Uni-
versity Press, 2005. P. 48-49.

3[lepmaitep M. V. Yuenne o 3a6/1y>KACHIN B HCTOPUI €BPONENCKOI IOPUANYECKOI MBICIH. // 3aKOH.
2015. N 9. C. 197.

Donellus H. Comm., 12.7.6. (ITpuseneno no: Iomgaukos 1. 10. ®opmupoBaHue yueHus O IOrOBOPE B
npasoBoii Hayke 3anafHoi EBpomnsr: XII — XVI BB.: fuccepTanus ... fokTopa ropuguyeckux Hayk: 12.00.01.
Mockaa, 2016. C. 425).
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1.3. ®panny3ckas HanuoHa bHas mkoja u Komekc 1804 r.

B XVII-XVIII BB., ¢ NpUHATUEM NPUHUUNA KOHCEHCYAAU3Ma TOSIBUIACH MOTPEOHOCTH B
OTIpefie/ICHNH BIIMSHUS OIIMOKU Ha COTJIache CTOPOHBIS. OfuH U3 MEPBBIX CHCTEMATHU3aTOPOB
¢panuy3ckoro mpasa, K. [JToma (Domat) paccmatpuBan 3a6iy>kieHre Kak OTCYTCTBUE COTJIACHSsI
(defaut de consentement)®. OH He pacKpbIBacT BCEro MepeyHs OMOOK, yMOMUHas 06 OKMOKe B
CYIIECTBE CNIENIKU, pacuére u Kay3e™.

Oco6enHo mobdonbiTeH nogxop JJoma K omoke B Kay3e, rje 3ab1yK/IeHue OTHOCUTENBHO CY-
[IECTBEHHOTO OCHOBAHMSI CJIEJIKH SIBJISIETCS JIOCTATOYHBIM JIJIs1 €€ aHHYJIMPOBAHMSI, B TO BPEMSI Kak
€CJI CTOPOHA JIOMYCTWJIA OMIMOKY B OTHOIIEHWN BTOPOCTENIEHHOIO OCHOBAHMSI, TO COTJIAIIICHUE
COXpaHsIeT NeMCTBUTENILHOCTE. [lanee OH MOSICHSIET: «Te, KTO 3aKJIFOUIIIN CACJIKY B LIEJIOM, HE MO-
IYT KaJOBaThCsl HA TO, UTO JIOMYCTUJIN OLIMOKY B YeM- TO OTfiebHOM»* . OiHaKo, BHIBOJIbI [ToMa
HEe OpPHUTMHANIbHBI, €T0 TPEMIeCTBeHHNK, MO3HUI cxoJacT Jleccuil TakKe pasiesisul OIMOKY B
CYIIECTBEHHO! M BTOPOCTENEHHOM Kay3e*.

KonnenryansHoe pa3BuTre moiyumia ommoka B MoTuBe. M. IpeBo fe nma 2Kannec (Prévot
de la Jannes), Apyroii 1OpUCT TOTO BPEMEHU, XOTb U TOBOPUT, UTO OMIMOKA B MOTUBE HE BJICUET
HEMeHCTBUTEILHOCTH 1O 00IIEMY MPABUJTY, HO BbIIEJISIET IBA HEOOXOAUMBIX YCJIOBUS, MPU KOTO-
PbIX OHA MPUBOJIUT K AHHYJIUPOBAHUIO COTTAIIEHNsI*: a) 06 OII1OKe U3BECTHO JPYTOi CTOPOHE; 6)
TO, B OTHOILICHUH Yer0 CTOPOHA JIOMYCTUIIA OIIHMOKY SIBJISTIOCH CIEIUAITLHBIM YCIIOBHE JIOTOBOPA.

OTpetbHOTO BHUMaHWS 3aCiTykuBaeT pabora Traité des obligations Pobepra [loTbe, KOTOpPBIi
OKOHYATEINILHO BHICTPOMII CTPOIHYIO CHCTEMY TMIOPOKOB coryiacusi 1 iupepeHnpoBa npaBoBbIe
apeKThI pa3anyHbIX omook*. He maBas nepeuns Bcex ommo6ok, P. [ToTbe, B OT/IMYME OT CBO-
UX MPEeIeCTBEHHUKOB, BO3BPAILLIAETCS K PUMCKON ONMO3UIMK OLIMOKYU B TIPEIMETE U CYIIECTBE
COTJIALIICHUS.

Tak, «oImMOKa aHHYJIMPYET COTJIAllIeHNe He TOJBKO TOTJa, KOTjla OHA OTHOCHUTCSI K CaMoi
BEIIM, HO ¥ KOTJIa OHA 3aTParuBaeT KauyecTBO BElIW, KOTOPOE IOTOBAPUBAOIINECS CTOPOHBI OCO-
OEHHO OrOBOPUJIM M KOTOPOE COCTABJISICT CYIHOCTh 3TOH Bely»* . B TakoM cily4yae HeT coryacusi
0 CYILECTBEHHBbIX MPU3HAKAX MpPEeMETa, a 3HAYUT, JOTOBOP Oy/eT HegeHCTBUTENbHBIM. C ipyroi
CTOPOHBI, IOPOK BOJIK OTCYTCTBYET, €CJIM OIIMOKA OTHOCUTCS TOJIHKO JIUIIL K BTOPOCTENEHHOMY
KauyeCTBY Belly (HarnprMep, HeMpeIBUIEHHAs MOTEPTOCTh OGIOXKKH HA KYTJIEHHOM KHUTe*).

Crnenys cxoskeit noruke, P. [ToTee npeyiaraet npu3HaBaTh 3a OMIMOKON B JIAIE OCTEICTBUS
HEJIeICTBUTENILHOCTH TOJIBKO B CITy4dae, €CJI ONPEIeIEHHOE JINIO UMEIIO 3HAUYEHHe IS 3aKITFoUe-
Husi foroBopa*’. 3ech peub WAET He 0 MOTHBE JIMIA, & O CYIIECTBE KOHKPETHOT'O MPABOOTHOIIIE-
HUS (HarmpyMep, COBEPIIICHHO HEBAKHO, KTO MMEHHO JIOCTABUT KYIUICHHBIN TOBAp, OTHAKO, BAXKHO,
KTO HaNMIIEeT KapTUHY TOJI 3aKa3).

Takum 00pa3oM, HECMOTPSI Ha BHEIlIHe CyOBEKTHBHBIA KPUTEPHIl YCTAHOBJICHUS OIIMOKM,
BBEJISI KOHCTPYKINH «Ka4eCTBa, KOTOPOE COCTABIISIET CYITHOCTh BEI» U «JINIA, KOTOPOE UMEET-

3Ghestin J. La notion d’erreur dans le droit positif actuel: These pour le doctorat... Paris. 1963. P. 14.
¥Jean Domat. Les lois civiles dans leur ordre naturel. 1689. P. 32.

“Ibid. P. 140.

“Tbid. P. 140.

“Gordley J. The Philosophical Origins. P. 89.

M. Prévost de la Jannes. Les principes de la jurisprudence frangoise, exposés suivant 1’ordre des di-
verses especes d’actions qui se pour suivent en justice. Paris. V.2. 1701 (1770). P. 136.

“MacMillan C. Op. cit. P. 96.

4Pothier R. J. Traité des obligations. 1761. V. 1. P. 92.
“Ibid. P. 93.

“bid. P. 93.
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3HAYEHME /ISl 3aKJTI0UYEHNs1 JoroBopax» P. [ToTbe BoCpuHSLT ujieo* o mpuBHECEHNN 0OBEKTUBHOTO
dakTopa B onpefesieHue 3a0ayxenusi. K coxkaneHuro, Beaukuii ppaHily3cKUii FOPUCT HE OCTa-
BWJI TIOAIPOOHBIX KPUTEPUEB ONPEEICHNUS CYILIECTBA BELIM, YTO MPOSABISAET HEOCTATOK IAHHOTO
MOJIXOJIa, TaK KaK «JIFOY HE TPaTAT BPeMs Ha BbISICHEHME BOMpOCa O TOM, Kakue U3 pas3iiuyuii
00pa3yIOT pasjiniusl B «CYIHOCTU» .

Konuenuus oumbku P.2XK. Ilorbe Obuia mwmpoko nopgepxKaHa B xone [logroToBUTenbHbBIX
pador k Kopekcy® u serna B ocuoBy cr. 1110 C. C5': «3BabiyxkjieHne sBiseTCsi OCHOBAHUEM
HEJCMCTBUTENBHOCTH COIJIALICHUS JIMLLIb TOINA, KOrAa 3a0J1yK/IEHUEe OTHOCUTCS K CAMOMY CYILe-
CTBY Bel, KOTOpasi SIBJISIETCS MPEIMETOM COTrJialieHns. 3a0IyK/ieHre He SIBJISIETCSl OCHOBAaHMEM
HEJIeNCTBUTENILHOCTH, €CJIM OHO KacaeTcsl JIMILIb JIMLA, C KOTOPbIM HAMEPEBAIOTCS 3aK/IIOYUTh aKT,
KpOMe TeX CllydyaeB, Korga cooopaskeHue O JUYHbIX CBOMCTBAX 3TOrO JIMIA SIBJISIETCSI OCHOBHOM
OPUYMHON COTJIALLICHUS .

I100600a umoe, moxcrno 3amemums, aro B XIII-XVIII BB. ObI7M MPEeANPUHATHI TONBITKA BbI-
AEJIUTh YHUBEPCANbHbIE KPUTEPUU OLLIMOKH, BIEKYIIEN HEIEUCTBUTEIBLHOCTD (Kay3aJlbHOCTb, CY-
LIECTBEHHOCTh). MeXly TeM, Mof] BO3IEUCTBUEM UJIEN ECTECTBEHHOIO MPaBa IOPUCThI (PpaHILy3-
CKOW HalMOHANBHOM 1IKOJIbI BOCIIPUHSUIN CYOBEKTUBHYHO KOHLEMNIMIO OLUMOKY B CYLLECTBE, 4TO
u 661710 oTpaxkeHo B Kopekce.

2. ITousTHe OMIMGOKHU B IOrOBOpe BO (hpaHIly3CKOM Mpase
2.1. Teopus BoJM U OIINOKA B IOTOBOpeE

ITo 3ameuanmto M. [1naHnoIIs «<HEBO3MOKHO JIaTh YETKYIO IehMHUIUIO OIIMOKH, TIOJT KOTOPOM
B IIIMPOKOM CMbICJIE€ TIOHUMAETCS JIOSKHOE MPENICTABIIEHUE O IECTBUTENBHOCTH» 2, OCOOEHHOCTh
3a0Ty3KJ/IeHUs] TIPOSIBIISIETCS] B PACXOKJICHUN MEXKJy BHYTPEHHE! BOJICH U €€ BHEIIHUM BbIpaXKe-
HIeM (BOJIEU3BSIBJICHUEM), HA KOTOPOE TOJIaratoTcsl JOOPOCOBECTHBIE YIaCTHUKY 000poTa. Takast
JIATEHTHOCTD MO3BOJISIET TOBOPUTH 00 OIMOKe KaK 0 HanboJee CI0KHOM MopoKe coracus (vice
de consentement).

Hopedopmennas™ cratbs 1108 C. C. Ha3bIBaeT B KaueCTBE PEKBU3NTA JAEHCTBUTENLHOCTH
(validité) cornameHusi «corjiacue CTOPOHBI, KOTOpasi 00sI3bIBaeTCs». BaxkHO OTMETUTD, UTO B
BOIpOCe coryiacusi (PpaHIly3cKoe MPaBO OTBOJMT LIEHTPAJIBLHOE MECTO UMEHHO BHYTPEHHEN BOJIM
YelioBeKa, pPaccMaTpuBasi BOJIEU3bSBIICHUE JIAIIb KaK «CMOCOO SKCTEPUOPHU3AINH [T TPEThUX
a4, Bosee Toro, HEKOTOPLIME aBTOPbI OTMEYAIOT, YTO CJIEAYET YUUTHIBATH TOJILKO COCTOSIHIE

“Pechnekcupyst Ha moyxon, I'. ['pouusi, npusHaBasiuero Jiro6oit aedekT Bosiu 3HaunTenbHbM, C.
Mydenpopd, K.bapodeitpak u K. Bonbd cTpeMWIuch OrpaHUYUTh YUCTO CYyOBEKTUBHBIA KPUTEPUIi
MPUYMHHOTO XapakTepa OLIMOKM C MOMOIIBbI0O OOBEKTUBHBIX KPUTEPUEB IS ONPENEICHNS] 3HAYNMOCTH
oTaenbHbIX ommnbok. (Cm: R. Sefton-Green. Op. cit. P. 56).

“Topmm JIk. Ykas. cou. // CIIC «KoncynbranTILiroc».

S%Recueil complet des travaux préparatoires du Code civil. Par P.-A. Fenet,... — 1836. T. 13. pp. 172,
223,421.

Slgpp.: «Lerreur n’est une cause de nullité de la convention que lorsqu’elle tombe sur la substance
méme de la chose qui en est I’objet. Elle n’est point une cause de nullité lorsqu’elle ne tombe que sur la
personne avec laquelle on a intention de contracter, a moins que la considération de cette personne ne soit
la cause principale de la convention».

52Planiol M. Traité élémentaire de droit civil. T. 2: Obligations. Contrats. Siretés réelles / Revu et com-
plété par Georges Ripert; Avec le concours de Jean Boulanger. 2-me ed. Paris.1947. P. 72.

SJlanee no o0iEeMy MpaBuy OYIyT MCMOJIL30BAThCS MTOPe(hOPMEHHbIE HOMEPA CTATel, UMEsT B BUJLY
HEaBHIOI pehopMy (PpaHITy3CKOTo 0053aTeIbCTBEHHOTO MPaBa; A0Pe(POPMEHHbIE CTATHN YKA3bIBAIOTCS
oco6o0. Cm. nofpo6ree: Makosckast A.A. Pecpopma norosopHoro npasa Bo @panuyu. HoBble nosoxxeHus
I'paxpanckoro kopekca Ppanuuu // BecTHUK skoHomuyeckoro npasocyausi Poccuiickoit depepauum.
2016. C.76-101.

*Planiol M. Traité élémentaire de droit civil. T. 2. P. 67.
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myum (I’état d’esprit) CTOPOHBI, KOTOpasi COBEpIIIJIA OMIMOKY, a JOOPOCOBECTHOCTh WJIM HETO-
OPOCOBECTHOCTD €70 TTAPTHEPA HE NMEIOT 3HAUEHHUS .

Mesky TeM Teopusi BOJM aKTMBHO KpuTukyercs>®. XK. KapOoHbe oTMeYaeT, 4To «IaHHOe
TMOJIO>KEHKE MOOLIPSIET TICUXO0JIOrMYECKUe NMPEeYBETUYEHUS] M OTBOUT BHUMAHUE YUYEHBIX OT U3Y-
YeHMsl BHEILIHETO BLIPAXKEHUSI COTJIacusi, IPUOPUTET KOTOPOTro SIBNsIETCsl Gosee 0O beKTUBHBIM U
OOIIECTBEHHO MOJIE3HBIM MOIXOIOM»>’. B 3TOl CBsI3M, HAUMHAsI CO BTOPOI1 MOJOBUHBI XX Beka
OTMEYaeTCs TeHACHLMS «TIPUIaHksl GOJbLIEH THOKOCTH»® (UnTail: OCIabeHNsI) TEOPU ABTOHO-
muu Bosin. [IoaTomy B HacTosiiee BpeMst BbIpaboTalICsi KOMIPOMUCCHBII TOAXOf], B COOTBETCTBUN
C KOTOPBIM YCTaHABIMBAETCS MPE3YyMITLMS COBNAJCHUS IEKIAPUPYEMON U ISHCTBUTENBHO BOJIH,
OJIHAKO B CTy4yae BBISIBJIEHUS X HECOBMAJIEHUs, BHYTPEHHSIS BOJISI MPe0OIaiaeT, TakK KaK «HEb3s
NIPUHSTH BbIPAKEHUE BOJIM, KOTOPOE HE MOJKPEIUISIeTCS] UCTUHHOI BOJISH»™ .

B T0 ke Bpemsi, BOJI CTOPOHBI NMPOAOKAET UMETh NMEPBOCTENIEHHOE 3HAUCHUE B CIIy4Yasix,
KOI7Ia Ha He€ MOBJIMSIIM U3BHE, TAK, OLIMOKA, BbI3BAaHHAsE OOMaHOM, BCET/1a SIBJISIETCS] U3BUHUTEb-
HOI, & 3HAYUT BJIeUET HEleNCTBUTEIHHOCTL norosopa (ct. 1139 C. C.). YnomsiHeEM, UTO OIIMOKY
1 0OMaH pOJHUT OOILasi KaTeropusi HE3HAHUSI, KOTOPOE MOKET ObITh CIIOHTAHHBIM — OIIMOKA B
Y3KOM CMBbICJIE — U CIIPOBOLMPOBAaHHBIM (00MaH). C Apyroit CTOPOHbI, OLIMOKY HEOOXOAUMO
OTJIMYATh OT MPOCTOrO HE3HAHMSI, TaK KaK B OTIMYKME OT TOCJEHEr0 OHA MOPAasKaeT BOJIIO: «CO-
IJIaIIaeTCst, TOTOMY YTO JyMAaeT, YTO 3HAET, HO olmbaeTcsi»™.

Takum 06pa3om, HECMOTPS HA YXOJ] OT PaIMKAJIbHOIO MOHUMAaHMs TEOPUU BOJIH, (PpaHIy3-
CKO€ IPaBo NPOJIOJIXKAET OTABATD NPEANOUYTEHNE BHYTPEHHEH BOIM JIMLA B BOIPOCAX HEJIeNCTBY-
TeNILHOCTH®' . B 9TO CBSI3M MOXKHO MPENOJIOXKUTh, UTO OUUOKA 8 801eU3BABACHUUS HE BBIEIS-
€TCsl B KAUeCTBE CAaMOCTOSATENLHOI Pa3HOBUTHOCTH OLIMOKY BO (PPaHIy3CKOI IOKTPUHE UMEHHO
13-3a ONpPEIENISIONIEro 3HaUeHHsI BOJIM, a HE BOJIEU3bSIBIICHMUSI.

2.2. Pa3HOBUHOCTH OLIMOOK B IOrOBOpe
N3BecTHOE pUMCKOMY NpaBy fieJieHWEe Ha OlIMOKU B (pakTe U OLIMOKM B MpaBe HALIJIO CBOE
3akperuienre B Code civil mumib mocne 2016 ropa. Pazymeercs, B JOKTpUHE N3BECTHAS UXOTOMMUS
00Ccy3Kanach U paHee, OIHAKO, YKa3bIBaJIOCh, YTO OIIMOKA B MpaBe MPUBOAUT K HUYTOXKHOCTU
TOJILKO €CJIM OHa MpHBeNa K (PakTUUECKON omnbke B npeameTe cornaiieHus®®. Tak, oumobka B
NpaBe KacaeTcsl «ICUXOJIOTMUYECKOT0 MPOMCXOXKICHNS OIMO0YHOTO TIPEfICTABIEHNST B 0O BEKTE,

5SBénabent A. Droit civil. Les obligations. Paris. 2010. P. 60.

8Cm. mogpo6ree: Gounot E. Le principe de 1’autonomie de la volonté en droit privé, contribution a
I’étude critique de I’individualisme juridique, thése, Dijon, 1912.

S’Carbonnier J. Droit civil. T. 4: Les obligations. 12. ed. Paris.1985. P. 71-72.

8Cabrillac R., Lécuyer H., Nammour F.... Droit des obligations: Droit frangais. Droit libanais. Perspec-
tives européennes et internationales. Paris. 2006. P. 18, 20.

¥Terré F., Simler Ph., Lequette Y. et Chénedé F. Droit civil. Les obligations. Dalloz, 12e éd., 2018. P.
184.

“Demolombe C., Cover F. Cours de code Napoléon: Traité des contrats ou des obligations convention-
nelles en genéral. Lahure, 1882. T.1. P. 85.

!B omyiume OT paBomopsIKOB civil law, aHrsmiickoe mpaBo B BONPOCe 3a6.TyKIEHNS OTAET MPHOPUTET
MHTEepecaM TPeThUX JIML, CTpajlatolux OT owmOku koHTpareHTa (Cm. mopgpobnee: Kotz H. European
Contract Law. 2 ed. Oxford. 2017. P. 176); npopgoroBopHsIii nopxon BocpuasT u B PECL, orpaHrmauBarommin
HEIENICTBUTEILHOCTD IO TIPMUYMHE 3a0Jy>KIeHNs CITydasMu (PyHIAMEHTAIILHOM U JIBYCTOPOHHE! OMIMOKH
(Cwm.: Jansen N., Zimmermann R. Contract Formation and Mistake... // Oxford Journal of Legal Studies,
Vol. 31, Issue 4, Winter 2011, P. 648).

82K oHCTpPYKIMsI KOTOPOU HAIUIA CBOE OTpaskeHwe, Hanpumep, B cT. 4:104 PECL — pexkum gocrymna:
https://www.trans-lex.org/400200/_/pecl/

$Ripert G., Boulanger G. Traité de droit civil: d’apres le traité de Planiol, V. 2. Paris. 1956. P. 40.
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YTO BbI3bIBAET CYIIECTBEHHYIO OMIMOKY M CTAHOBUTCSI TIPUYMHON HEJICHCTBUTETBHOCTI» .

CoriacHo KJIacCCHYECKUM TTOfXofiaM, MeeKT, 3aTParuBafoIIUil coryiacue XOTsI Obl OTHOM U3
CTOpPOH mopaskaeT coruaiieHue B uesaom® . IloaTomy fiesnienne ommoOoK Ha OJHOCTOPOHHUE U JIBY-
CTOpPOHHME MMEEeT BeChbMa OIPaHMUYEHHOE MPUMEHEeHKe BO (PpaHIly3CKOM npaBe®®, NCKII0UYeHneM
SIBJISIETCS Pa3Be YTO IOKTPUHA COBMECTHOI otmbku (I’ erreur commune)®’ .

OpHAaKO KOHCTUTYWUPYIOLIMIA KPUTEpUil KiaacCU(PUKALMK OLIMOOK 3aKJIHYaeTcsl B UX BIU-
SIHUM Ha IEICTBUTENHHOCTH JloroBopa. [1o 3ToMy OCHOBaHWIO OIIMOKW TPAAWIMOHHO JIEJST Ha
Tpu rpynnbi®. Bo-nepBbix, 3T0 OLIMOKHM, HAJMYME KOTOPBIX HE MO3BOJISIET 3aKJIIOYUTH JJOrOBOP
— mpensTcTBytomue ommoku (I’erreur- obstacle). Bo-BTOpBIX, OIMMOKM, KOTOPBIE JIsI MPU3HA-
HMS UX OTHOCUTENIbHOW HEeNCTBUTEIHLHOCTH JOJKHBI COOTBETCTBOBATH YCTAHOBJIEHHBIM KpH-
tepusM (I’erreur nullité). TpeTbs e rpynna ommoO0K BooOwle Oe3pa3nnyHa as npasa (I’erreur
indifférente).

Jlanee MbI OCTIEOBATEHHO PACCMOTPUM KaxKAYIO U3 Ha3BaHHBIX PA3HOBUHOCTEN OIIMOOK.

2.2.1. IlpensarcrBytomas omuoka (I’erreur-obstacle)

Hecmotpst Ha To, uro Kofekc He ynoMuHaeT o IaHHOM THIIEe OLIMOOK, OHU MOJICITYIHO BBIBO-
ASITCsI U3 OOLIMX MOJIOKEHUI JJOrOBOpHOro npasa. [IpensTcTByromasi ommbka He MOXKeT TOpo-
IUTH COTJIACHSI, TAaK KaK B JIEHICTBUTEIHLHOCTH, BOJISI CTOPOH HalpaBJIeHa Ha pa3HOe, YTO MPOTHBO-
peuut onpepenenuto poropopa (ct. 1101 C.C.) kak cornacuto iByX BOJb.

OnHO3HAYHO MPENSTCTBYET COTIIAIICHUIO ouubKa 8 npupooe 0o08opa (I’ erreur sur la nature
du contrat), Hanpumep, KOT7Ia OfIVIH XOYEeT B34Thb B apeH/Y, a IPYroil ;yMaeT, 4To Npofa&T. OfHako
NpU3HAHKE JIOTOBOPA HE3aKIIFOUEHHBIM MOXKET TMPUBECTH B HEKOTOPBIX CIyYasix K HeCTpaBeIn-
BbIM nociieficTBusiM. [loaToMy, eciii onmobKa He SIBJISICTCSl U3BUHUTENILHOM, CY/IbsI MOKET COXpa-
HUTB IOTOBOP WJIM PACTOPTHYThH €r0 ¢ BO3MEIIEHHEM YObITKOBY .

BwmecTte ¢ TeM, ommbKy B IpUpOJie IOTOBOPA HE CTOUT MyTaTh C OMIMOKON B KBaIM(UKAIWN
JIOrOBOpa, KPUTEPUEM pa3rpPaHUUYEHUS] KOTOPBIX CIY>KHUT ONPENIeIEHHOCTh CTOPOH B OTHOLIEHUN
TMOCJIS/ICTBUI 3aKJIFOUYaeMoro umu joropopa’. M3BecTHasi mpoGiieMa, KOrjja KOHTPAreHThbl MoJi-
HOCTBIO OMpENeNniN CofiepskaHne 00s3aTebCTBA, HO MO KaKUM-TO MPUYMHAM KCTIONB30BAIM B
«IIarnKe» Ha3BaHUE JPYTroil JIOrOBOPHOW KOHCTPYKIIMK, YTO CaMo MO cebe He 03HAYaeT OIIMOKY B
NpUpPOJIE IOTOBOPA.

%Ghestin J. Op. cit. P. 57.
Ibid. P. 169.

B 1o Bpemst Kak cT. II. — 7:201 DCFR (pexum moctyna: https://www.trans-lex.org/400725/_/outline-
edition-/) u ct. 4:103 PECL npeprycMaTpuBatoT ABYCTOPOHHIOIO OIIMOKY B Ka4€CTBE OTAEIBHOIO OCHOBAHUS
HEJIeNICTBUTEIIBHOCTH.

Tak Kak OJIHOCTOPOHHSISI OIIMOKA MO3BOJISIA PACTOPTHYTH JIOrOBOP Jaske C [0GPOCOBECTHBIM
KOHTPareHToM, Obla pa3pabdoTaHa JJOKTPUHA OOLIEel OLIMOKU, YUYUTHIBAIOILIEN OJHOBPEMEHHYIO OLUMOKY
06enx CTOPOH MpH 3aKk/o4YeHnH joropopa. Hanpumep, mokynarens He cOOOLIMI MPOAABLY O >KEJIaeMOM
CYILIECTBEHHOM KaueCcTBe, [oJ1arasi, YTo OH U TaK 3HAeT 00 3TUX KauyecTBaX — B 3TOM CJIy4ae peub UJET O
o0mIelt ommoOKe, YTO YMEHBIIaeT pa3Mep OTBEeTCTBeHHOCTH mpopaBha (Cm. mopgpobHee: Demolombe C.,
Cover F. Op.cit. T.1. P. 97).

$8Carbonnier J. Op. cit. P. 90.
“Demogue R. Traité des obligations en général. T. 1. Paris. 1933. P. 412.
Terré, Simler, Lequette... Op. cit. P. 311.
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Ecmm kaxyast U3 CTOpPOH MMeeT B BUY pas3Hble NPEMETHI IOTOBOPA, TO UMEET MECTO OuUOKa
6 obosnauenuu obvexma (I'erreur sur la désignation de I’objet)’. Hanpumep, Korga CTOpPOHa,
«KeJasi KyNuThb €MHbIN 3eMeJIbHBII YYacTOK C (pPYKTOBBIM CajioM, HO UMesl Ha pyKax CTapylo
KapTy MECTHOCTH, 3aKJIFOUMJIA IOTOBOP O MOKYIMKE HECKOJIBKUX MAJIEHbKUX YYaCTKOB, IEPECeYEH-
HBIX OOLIECTBEHHON JIoporoi»’>. B fannom ciydae KaccauyoHHblii Cyj, He paccMaTpUBast BOMPOC
0 BUHE MOKYMATeIsl, MPU3HAJ HAJMIKE MPETSITCTBYIOIIEH OMIMOKYU, TaK KaK OTCYTCTBYET COTJia-
CHUE CTOPOH B 0003HaUeHUU 00beKTa. OcoO0i pa3HOBUJHOCTHIO OLUMOKM B 0003HAYEHUM OOBEKTA
ABJISIETCS OIIMOKA B LIEHE — MPUMeEP, AKTUBHO TIPEMaprpyeMblil B HAYYHON JINTepaType, — KOrjia
NpofIaBer AyMaJl, 9to mpofaéT 3a 500 HOBBIX (PPaHKOB, a MOKymaTesb 3a 500 cTapeix (ppaHkoB’.

B HepaBHeM npouwioM’™ TpeThbUM BUJIOM MPENSTCTBYIOIIEH OUIMOKN Ha3bIBAIM OWUOKY 8 Ka-
yae (Ierreur sur la cause), KOTOpas MPENSTCTBYET 3aKJFOYEHHUIO I0rOBOPA, TaK KaK COIIACHO
nopedopmenHoii ct. 1108 «103BosieHHasT Kay3a» SIBIISIACH 00S13aTENIbHBIM YCIIOBUEM JICHICTBU-
TETBHOCTH coriyameHns. Kiaccnieckyro MHTEpIpeTayo JaHHO! OIMMOKY MOXKHO HAlTH B 3HA-
MeHHUTOH padote A. Kannrana, KOTOpPBIN TOBOPUT 00 OIMOKE B Kay3e Kak 00 OIMIMOKe B «KeJIaH-
HOI LIeJTN» , KOTOPasi IOJIXKHA OTHOCUTBCS K CYILIECTBEHHOMY 3JIEMEHTY JIOrOBOpa’.

ITpu srom Kanutan npupaér ommoKe B Kay3e 3HaueHue OOILEN KaTeropyuu Mo OTHOLIEHUIO K
omuOKaM, Ha3BaHHbLIM B flopecpopmenHoii cT. 1110 (B cyiiecTse Beuiu, B uie)’s. OHaKo He co-
BCEM TTPO3PAYHbI SN TAKOTO YCJIOXHEHNSI KOHCTPYKIMN: 3a4eM BBIBOJIUTH KATETOPHIO OIINOKY
B Kay3e, KOTOpasl COBMAIa€T CBOMM OOBEMOM C OLIMOKaMU, yKazaHHbIMU B cT. 1110 crapoii pe-
makumu? MOXHO NMPENoI0KNTh, YTO OIMOKA B Kay3e, ABISSICh TPOOKEHNEM TOKTPHHBI Kay3bl
0043aTeNbCTBA, OblIa MPETYCMOTPEHA /I NOTEHIMAIBHBIX CITyYaeB OTCYTCTBUS COOTBETCTBYIO-
IIMX BUJIOB JIETAIBHO 3aKPETUIEHHBIX OLIMOOK.

C npyroii cTOpoHbI, olIMOKa B Kay3e umena coOCcTBeHHYI0 cepy npumeneHus. Hanpumep,
OTell, CUNTasl, YTO €ro eIMHCTBEHHBIN ChIH MOTUO Ha BOIHE, SKEPTBYET 3HAUNTENILHYIO YacTh CBO-
€ro COCTOSIHUSI Ha GJIAarOTBOPUTENILHOCTH' — B JIAHHOM cliydae 3a0JysKJIeHue OTIA MPUBOIUT K
JIoXHOM Kayse (la fausse cause), BIEKyIIeld HUYTOKHOCTE corjamreHus. [IpuMedaTenbHo, 9To
BOIPEKH BHEIIHEMY OTKa3y OT JIOKTPHUHBI Kay3bl B MOPePOPMEHHOM TEKCTE MOSBUIIOCH MOJIOXKE-
HHE, KOTOpoe (PaKTUYECKU COXPaHSEeT OLIMOKY B Kay3e: HeleiCTBUTEIILHON MPU3HAETCS 6€3B0O3-
Me3[iHbIA joroBop (libéralité), ecnu B OTHOLLIEHWM MOTHUBA, B OTCYTCTBHE KOTOPOIrO €€ aBTOp He
pacnopsnuiics Obl, OblTa omyieHa oumoka (ao3. 2 cr. 1135 C. C.), nosToMy peleHre npuMepa
C OTLOM-0JIarOTBOpUTETIEM OY/IET AaHATIOTUYHBIM M B HACTOSIIIIEE BPEMSI.

Bwmecte ¢ TeM, B HayuHOI1 IMTEpPAType MOIHUMAETCS MPOOJIeMa COOTHOLLIEHUS JIOSKHOU Kay3bl
1 OUIMOKYM B CYHIECTBEHHbIX KauecTBax Belu. OCHOBHOI BOMPOC CTOWT 3[€Ch B MIJIOCKOCTH 00b-
&Ma JTOKa3bIBaHUS TI0 UCKY O HEIeWCTBUTEILHOCTU B 060oux ciydasx. Tak, 2K. ['ecten ormeuaer,
YTO JIJIS1 IOKA3aTeJIbCTBA JIOKHOU Kay3bl IOCTATOYHO OTCYTCTBUSI CBOOOJTHOIO HAMEPEHUs JIMIIa,

"Ormerum, uro B 2016 rony Obiiu BHecenbl uameHeHusi B Code de la consommation, KoTopble
NpelyCMaTPUBAIOT 3aMpeT «PeKJiaMbl, CPABHUBAIOIIEH TOBAPbI WUJIM YCIYTU MyTeM SIBHOW WM HESIBHOM
UCHTU(UKAIMN C TOBApaMU KOHKYPEHTa, ECJIM TaKasi peKJlaMa MOXKeT BBECTH CTOPOHY B 3a0JTysKJIeHUE»
(ct. L122-1), yTO, HECOMHEHHO, MPEAOXPAHSIET NOTPEOUTEINIEN OT OLUMOKM B 0003HAUYEHUM OOBEKTA.

2Cass., civ. 3, du 1 février 1995, 92-16.729, Publié au bulletin.

3Cass., comm., du 14 janvier 1969, Publié au bulletin; B 1960 rogy mpowusormia JeHOMWHAIIMSI
¢panimy3ckoro ¢gppanka B cootHoweHnu 100 ctapbix (ppaHKOB K OTHOMY HOBOMY.

"MMocne pedopmbl 2016 rofga (ppaHIy3CKUil 3aKOHONATEb OTKA3aJCsl OT JIOKTPUHBI Kay3bl
o0s3aTesnbeTBa (0 MpUYMHAX oTKasza cM. nofgpodHee: Terré F. Pour une réforme du droit des contrats. Paris.
2009. pp. 310).

"Capitant H. De la cause des obligations: contrats, engagements unilatéraux, legs. 3-¢éme éd. Paris.
1927.P. 222.

SIbid. P. 223.
""Carbonnier J. Op. cit. P. 90.
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HaXOJISIIErocs B ICUXOJIOTMUYECKOM cpepe, B TO BpeMst Kak OIIMOKA B CYIIECTBEHHBIX KaueCTBaX
BEINH TPeOYET YCTAHOBIIEHHUSI TOPa3fo 6ojiee OOBEKTUBHLIX KpUTepreB’®. [109TOMy HEYIMBUTEb-
HO, YTO 3aKOHOJIATeNIb COXPAaHUJI OLIMOKY B Kay3€ B OTPaHUYEHHOM BUJIE, TOIBKO /17151 6€3BO3ME3I-
HBIX JIOTOBOPOB’.

Takum 06pa3zoM, BUUTCS, YTO MpobJieMa OIMOKN B Kay3e MOXKET ObITh pa3pelleHa uepe3
obpailieHre K KPUTEPHIO CYUeCcm8eHHOCHU , KOTOPbIi, BO-TIEPBbIX , HATIPABJICH Ha 3aIIUTy J00pO-
COBECTHBIX YUYAaCTHUKOB 000pOTa, 1, BO-BTOPBIX, HE TPEOYET CrielUaIbHbIX TEOPETUIECKUX CYP-
poraTos.

2.2.2. OmunoOKa B CylIeCTBEHHBIX Ka4yecTBax

Bropas rpynna ommooKk moposKiaeT HeflelicTBUTENbHOCTD forosopa (I’erreur nullité). Yske
nepBoHavyanbHast cr. 1110 C. C. ynoMuHaeT 06 owubke 6 CYWeCmeeHHbIX KAYeCmeax 6euju
(I’erreur sur la substance de la chose). OqHaKo, Kak ¥ B pPUMCKOM TIPaBe, BO3HUKAET CIIOKHOCTh
C NIPABOBbIM OIPEJICJICHUEM MOHSITHS CYLIECTBEHHbIX KaUeCTB.

Kaxk ormevanocs Bbiie, Benep 3a P.2K. I[Totke dpaniy3ckuii Kopeke BoCIpuHs cybvexmus-
HYI0 KOHYenyuro OlIMOKU B CYLIECTBE, KOTOPas JIJIsl ONpeJIeNIeHNs] CYILIECTBEHHbIX KaUeCTB BELU
npejyiaracT OOpaTUTHLCSI K HAMEPEHUSIM JIMIA: «Te KA4eCTBa, KOTOPbIe MOGYIUIIU BOJIFO CTOPOH»S;
«T0, 63 Yero CTOPOHBI He 3aKJIOUIN Obl IOroBop»S'. E& aHTUMOOM mpeficTaéT MaTepraibHas
KOHLENUUs, nofaepkuBaeMas, Hanpumep, lII. O6pu u III. Po: «cyliecTBeHHbIE Ka4ecTBa — 3TO T
CBOWICTBA, COBOKYITHOCTb KOTOPBIX ONpEfessIeT cneluiecKyto IPUpoOy BeLy, OTIMYAIOLLYIO
ee OT BCeX JIPyrux»®2.

ITo 3ameuanuto K. KapGoHbe, Mbl TOBOPMM MMEHHO O CYILECTBEHHBIX KauecTBax Belu™, a
HE O TpeIMETe JJOrOBOpa, KOTOPbIE, B OTIAMYME OT MOCIEIHEr0, OTHOCSITCSI HE K OOBEKTUBHOMY
U MaTepraJbHOMY, a CyOBEKTUBHOMY M ncuxodiornueckomy®!. Tak, y>ke B Hauase XX Beka cy-
feOHasl IpakTHKa PAacNpOCTPAaHMIIA MOJIOXKEHUsT 00 OLUIMOKE B CYLLECTBE BEIIM HA BCE, YTO «IIPU
3aKJIF0UEHHUH JIOrOBOPA MPEJICTABIISIIO MPUPOY TOr0, 6€3 Yero CTOPOHbI He 3aKJIFOUMIIN Obl ero»™.

Yka3zaHHasg MakcuMa CyJieOHOM NPAaKTUKX OCHOBAHA Ha YUYEHUM 00 OLIMOKE B ONPENESIOIIEM
MoTuBe (I’erreur sur les motif déterminants), KOTOpOe MPEACTABISIET COO0I OTPAaHNICHUE «TTAJH-
TPbI» MOTHUBOB JnLA. ONpeIessioLIMM SIBIISIETCS IMLIb TOT MOTHB, KOTOPbIIl OTHOCUTCS K TAKOMY
00BEKTY 00513aTeNLCTBA, 6€3 KOTOPOro CTOPOHbI HE 3aKJIOUMII Obl IOTOBOP, B TO BpPeMsl KaK JIM4-
Hbl€ MOTHUBbI JIMLA, HE OTHOCSIIMECS K NPEMETY JJOrOBOPA HE MO3BOJISIIOT NPU3HATH COTJIalleHne
HENEACTBUTEILHBIM®C.

8Ghestin J. Op. cit. P. 275.

Tak KaK OJ{HOI 13 KJTFOUEBbIX Lesieii pechopMbl 20 16 rofibl SIBISETCSI «yKPEIUICHHE MPUBIEKATEIIbHOCTH
(paHiry3cKoro npasa (04eBUIHO, i1 KoMMepueckoro obopota — npum. I1. 2K.)» (Cm.: Projet de loi ratifiant
I’ordonnance n 2016-131 du 10 février 2016 // http://www.assembleenationale.fr/14/projets/pl3928.asp/),
YTO TPEOYET PACLUIMPEHNUS TAPAHTUI PABOBOM ONPENIETIEHHOCTH .

8Josserand L. Cours de droit civil positif francais: conforme aux programmes officiels des facultés de
droit. V. 2. Paris. 1930. P. 36.

8IRipert G., Boulanger G. Op. cit. P. 66

8Aubry C. Rau C. Cours de droit civil francais: d’aprés la méthode de Zachariae. T. 4. Paris. 1897. P.
296.

83Ynomunanue 06 omMOKe B CYIIECTBE «BeLI» ObUIO BLIOPAHO HE COBCEM Y/Ia4yHO, €ro MPeIarajioch
3aMeHUTh Ha 6oJiee abcTpakTHOe prestation (¢pp.) — copepskanue obs3arenbpcTBa (Cum.: Ghestin J. Op. cit. P.
45), uyto u 66110 caenano B HOBOII cT. 1132 C. C.: «les qualités essentielles de la prestation due».

8Carbonnier J. Op. cit. P. 90.
8Cass., civ., 28 janvier 1913, S. 1913. 1. 487.
%Ripert G., Boulanger G. Op. cit. V. 2. P. 70.
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JIns Toro, 4ToObI OLIMOKA B CYLECTBEHHBIX KaueCTBaX MpUBENA K HEIEHCTBUTEILHOCTH J10-
CTaTOYHO OLIMOKM OJIHOM U3 CTOPOH, OJIHAKO BaXKHO, YTOOBI Ipyrasi CTOpOHa 3Hajia O TOM, YTO M0~
pakéHHOe OIMMOKON KauyecTBO ObIIO periarommM s KontparenTa. Tak, ct. 1133 C. C. onpene-
JIIeT CYIIECTBEHHBIMU KaUeCTBAMU TOJILKO T€, KOTOPhIE MPSIMO UJIU 10 yMOJIYaHuIo (tacitement)
COTJIACOBAHBI U C YYETOM KOTOPBIX CTOPOHBI 3aKJIIOUUIM I0roBop. Takum o6pa3oM, pacno3HaBa-
eMOCTb KauecTBa (qualité convenue) MO3BOJISIET TOOPOCOBECTHOMY KOHTPAre€HTY MPUHSTH KOH-
KPETHOE KaYeCTBO KaK CYLIECTBEHHOE U YyTOUHSIET KPUTEPUI OMPEAEIISIOILErO MOTHUBA.

OmnpeneneHre OMMOKN B CYIIECTBE 3aBUCUT OT KOHKPETHBIX 00CTOSITENILCTB fiesia, KOrja Cy-
Ibe MPEACTOUT MOHSTh, a UCTIY JI0Ka3aTh, YTO OH OOpaTIJl BHUMAHUE CBOETO KOHTpareHTa Ha
TO pellarollee 3HaueHue, KOTOpoe OH MPUAET KOHKPETHOMY OOCTOSITENLCTBY (pacro3HaBaHUe
olmbku in concreto). Hanpumep, npegMeT NoroBopa MeXKAy >KypHAIUCTOM U U3faTesieM npef-
NoJIaraeT HalMMCaHue NOKYMEHTAIBHON KHUTY PO Bpaya, KOTOPOro XKYPHAIUCT 3HA JINYHO, OfI-
HAKO, KaK BBISICHWIOCH MOCJIE 3aKJIFOUYEHUS IOTOBOPA, >KYPHAIUCT COJITANl O CBOEM 3HAKOMCTBE C
Bpadom®’. B 910i1 cuTyarmu cyj 060CHOBAHO MPU3HAI HAJIMUKE OIMMOKM B CYIIECTBE BEIIM, TaK
KaK HamicaHue MTOKYMEHTAIBHON KHUTH MPENOoJIaraio JUIYHOE 3HAKOMCTBO C IOKTOPOM.

B To e Bpemsi, B onpefeieHHbIX CIy4asik, BLIpaOOTaHHbIX MPAKTUKOM, MOUCK TOTO, YTO SIB-
JISIOCH OMPEMeJISIIOIIUMM KauyeCTBOM il CTOPOHBI, BEETCS in abstracto: sl CPeIHECTATUCTUYE-
CKOI'0 YeJIOBeKa MPU COMOCTABUMbIX ycJIoBUsIX. Kak mpaBuiio, peub UAET O NPOU3BEACHUSIX KYJIb-
TYpPbl, KOTfIa NOJIMHHOCTb, 3M0Xa, CTUJIb U T.1. C OYEBUHOCTBIO SIBJSIIOTCS ONPEEISIOIIMMU U
CYIIECTBEHHBIMI YCIIOBUSIMU MOKYIKKI®. SIPKUAM IIPUMEPOM CIIYKUT 3HAMEHUTOE 0ea0 Poussin®,
B KoTopoM KaccauuoHHblii cyj] npu3Hai OlKMOKY B CYILLIECTBE BEllY 3a MPOJABLOM, KOTOPbIN Ha
MOMEHT 3aKJIFOUEHUSI IOrOBOpa YETKO BBIPA3WJI, UTO MpofaBaeMasi KapTUHA HEOPUTUHAJILHAS, OfI-
HAKO, MOCJe MOKYNKU KAPTUHbI MOKYNaTeNb CAeJal SKCIepTU3y Mo pe3ybTaTaM KOTOPOH BbIsIC-
HWJIOCh, YTO KapTHHA SIBJISIACH OPUTHMHATLHOI™ .

TakuM 00Gpa3oM, BOJIOHTAPUCTCKAs CyObEKTUMBHAS KOHUEMUMS OLIMOKMA B CYLIECTBE BELIU
YTOUHSIETCS («OTPaHUYMBACTCS») KPUTEPUSIMHU OIPEeIISTIOIEro MOTHBA W PACTIO3HABAEMOCTH.
[ToaToMy MOYHO OTYACTH COTJIACUTHCSI C TEM, UTO C TOUYKHU 3PEHUS MPAKTUIECKUX MOCIJIEICTBUN
CyOBEKTUBHbINA U MaTepUAJIbHBIN MOAXO/bLI HE TaK AaJIeKu IPYT OT JIpyra: «CyOBeKTUBHO ONpefie-
JISTFOILIEe KAYeCTBO — 3TO, KaK MPaBUJIO, OO BEKTUBHO CYIIECTBEHHOE KauecTBO» !,

OpHako ecTb 0coObIi C1yyail OlUMOKY B CYILIECTBEHHbBIX KAUYECTBAX , [MI€ PA3HULIA MEXKY CYOb-
€KTHBHBIM U MaTepHAIILHBIM TTOAXOA0M Oosiee oueBuHa. Peub gt 06 owuobke 6 auye (I’erreur
sur la personne) wim, Kak roBopuT nopegopmennbiil TekeT C.C., ommmoKe B CYIIECTBEHHBIX Kade-
ctBax ymna. Ctates 1134 C. C. npegycMaTpuBaeT, 4To OolIMOKa B CYIIECTBEHHBIX KaUeCTBaX JIMIA
SIBJISIETCS] OCHOBAHUEM HEJIEICTBUTEIHLHOCTHU TOJILKO B TOM CJlydae, €CJIM IOrOBOp ObUT 3aKIH0UYEH
MMEHHO UCXOfISl U3 COOOpaKEHUI MPUCYTCTBUSI KOHKPETHOTO JIULIA.

3TO 3aKOHOMOJIOXKEHUE COOTBETCTBYET JIOKTPUHAIBLHBIM MOJXO1aM, KOTOpbIE [JIsi MpU3Ha-
HUSI OLUMOKM B JIMLE TPEOYIOT, YTOObI KOHKPETHOE JIMLO NPEACTABIISIIO COO0I «OCHOBHOM WIU
OTIPENEISIIOIIMI MOTHB COTJTaleHns»*. TakuM 06pa3oM, Cyj MOIKEH yOEAUTRLCS, YTO CTOPOHA
He ObuTa ObI 00s13aHa, eciM Obl He JonylueHHasi ommoka®. CaMa ommbKa MOXKET KacaThCsl Kak
(pU3MUECKOro onpefiesieHnsi KOHKPETHOT'O YeJioBeKa, TaK U ero onpefeNEéHHbIX KauecTs. [Ipuuem

8Cass., civ. 1, du 11 octobre 1989, 88-14.220, Publié au bulletin.
8Cm. noopobnee: Bénabent A. Op. cit. P. 63.
8Cass., civ. 1, du 22 février 1978, 76-11.551, Publié au bulletin.

POTAeNbHOTO  BHMMAHMSI  3aCITy>KUBAaeT  BOMPOC  JOOPOCOBECTHOCTH U OCMOTPUTEIBLHOCTH
npoceccroHanbHoro nokynaressi (Myseit JlyBpa), koTopelil paccmaTpuBaeTcss B ['naBe 3 HacToswiei
paboThl.

Terré, Simler, Lequette... Op. cit. P. 317.
2Aubry C. Rau C. Op. cit. T. 4. P. 297.
%Ghestin J. Op. cit. P. 235.
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KauecTBa MOTYT ObITh KaK OTHOCUTEJIHHO JIETKO YCTaHaBJMBaeMble (TpogheCCUOHANBHBIE), TaK U
6oJlee MPUCTPACTHBIE: YECTHOCTE ™, pemyTaiys’ u T.[.

CripaBe/I/IMBO BO3HUKAET BOMPOC O TOM, MOXKET JIM MJIATEXKECNOCOOHOCTD JIMLA SBJISATHCS CY-
IIECTBEHHLIM KAa4eCTBOM JjIs1 OmKOKY B juue? JIas Toro, 4ToObl OIIMOKA B IIATEXKECIIOCOOHO-
CTH CTaJla IPUYMHON HEIENCTBUTETLHOCTH HEOOXOIMMO COOJTIOfICHIE /IBYX YCIOBUI®S: a) ommbKa
KacaeTcs MIaTéXeCIMOCOOHOCTH Ha TOT MOMEHT, KOI'Ja JIMIIO NOJIKHO BBINOJHUTE 00S13aTEILCTBO
(TONMBKO 3TO COOOpaskeHne MOXKET OKa3aTh pellarolliee BIMSHUE HA COTJlache KOHTpareHTa); 6)
HETUIaTEKeCTOCOOHOCTh OblIa onpefieieHa BO BpeMsT 3aKJIFOUEHUS IOroBopa (B MPOTUBHOM CJIY-
4yae BO3HMKAET HENPEJCKA3yEMOCTh, & HE OLLIMOKA).

Cdepa npuMeHeHUst ONIMOKY B JIUIE BEChMa IIMPOKA U OMPENEISISTCS UCXOJS U3 3aKJTHOUCHUST
JIOrOBOpA intuitu personae, ¢ y4éToM TuaHoCcTH Jinna. K 270l KaTeropun 0OTHOCUTCS Psiji BO3ME3]I-
HBIX JIOTOBOPOB: JIOTOBOP OKa3aHMs yCIYT (MEUIMHCKUX , UICTIOJTHUTEILCKUX YCIYT), IOTOBOP TIO-
pYyYeHusi, JOrOBOp TOBAPUIIECTBA U TIP.; U OOJBIIMHCTBO 0E3BO3ME3[HBIX JIOTOBOPOB (IapeHus,
HOKEPTBOBAHMS 1 T1p.)°" .

Takum 06pa3oM, OIIMOKA B CYIIECTBEHHBIX KaUeCTBaX BEIM M OLIMOKA B JIMLE JOJKHbBI OT-
BEYATh CXOKUM KPUTEPUSIM: OTHOCUTHCS K KAUeCTBaM, BBEJICHHbIM B JIOTOBOPHbIE OTHOILICHUS Ha
MOMEHT 3aKJIFOUCHUS IOrOBOpa (PAcno3Hasaemocms), KOTOPbIE TOJKHBI MPECTABISTL COOOM
OnpeoeAstoOwUiL MOMUE COTIIAIIICHNS.

2.2.3. UupgudppepenTHas omuoKa

TpeThst rpynna COCTOUT U3 OLIMOOK, KOTOPBIE MO0 HE BJIEKYT HEEUCTBUTEIBLHOCTD BOBCE,
00 He BJIEKYT e€ no oduieMy npasuiy. Kak ciefqyeT u3 BbILEU3I0KEHHOT0, HE BJASYET Heeu-
CTBUTEJILHOCTb OIIMOKA B HECYU{eCHBEHHOM KAUeCTBE Bellld U oluMOKa B JIULE, KOTr/ia ONpefiesIeH-
HOE JILIO He UMeA0 3HAYeHUs I COOTBETCTBYIOLIETO I0rOBOpa.

Tax nnm nHave, OCHOBHOU MaccuB MHAM((PEPEHTHBIX OMMOOK OGHUMAETCS OHSITHEM OULUO-
Kxu 8 momuae (I’ erreur sur le motif), To eCTb B CYOBLEKTUBHBIX HAMepeHMsIX Jnia. Kak 3amevaer P.
Hemor (Demogue), NpaBoNnopsiIoK OTKA3bIBAET B MPU3HAHUU MOCJIE/ICTBUI HEENCTBUTEILHOCTH
3a TAKUMHU OIIMOKAMHU MO IBYM MPUUUHAM: «BO-TIEPBbIX, [JIs1 0O6ecnieyeHrst COOIOfIeHUsI Coraliie-
HUI1, U, BO-BTOPBIX, B LIEJISIX HEIOMYLICHUS] YpE3MEPHOTO KOJIMYECTBA CIYUaeB HEeIeNCTBUTEILHO-
cTu»’.

YT00bI JOCTUYL BTOPOW LENU JOCTATOUYHO MOJHOCTBE) OTKA3aTh B MPU3HAHUM OLUMOKU B MO-
TuBe. [IefiCTBUTENBHO, «UEIOBEK JJOJIKEH NCIOJIB30BaTh CBOKO CBOGOY Ha CBOM CTPax M PUCK»®,
a «3allUIIas CIMIIKOM JIETKO BOJIIO HEKOTOPBIX, Mbl HE Oy/IEM YUUTHIBATH BOJIKO OCTATBHBIX» .
OpnHako, ¢ Apyroil CTOPOHBI, €fjBa JIM TaKOW pUrOpU3M MO3BOJUT COXPAHUTh OalaHC CIpaBeyJIu-
BOCTH.

VIMeHHO B MPOTHBONOCTABJIEHUU 3TUX JIBYX MOJIUTUKO-NPABOBBIX OCHOBAaHWII (ppaHIy3cKas
JNOKTpUHA U CyieOHasl MPaKTHMKa NPULUIM K BBIBOAY O TOM, YTO OLUMOKA B MOTHUBE, KOTOPbIA HE
OblJ1 00OBEKTUBUPOBAH SIBHbIM YCJIOBUEM JIOTOBOPA, HE MOKET SIBJISITHCS. OCHOBAHUEM HENIENCTBU-
tenbHOCTH "', COOTBETCTBEHHO, MOTHUB JIOJIKEH ObITH BBEJIEH B JIOTOBOPHOE NOJIE («entrer dans le

%Cass. civ. 2éme, du 13 avril 1972, n 70-12.774.

%Cass. com., du 19 novembre 2003, n 01-01.859.

%Ghestin J. Op. cit. Paris. 1963. P. 244,

“"Bénabent A. Op. cit. P. 61.

%Demogue R. Traité des obligations en général. T. 1. Paris. 1933. P. 387.

“Vareilles-Sommiéres G. Etude sur I’erreur en droit romain et en droit frangais. Paris. 1871. P. 172
10Tbid.

0ICM: Cass., civ. 1, du 13 février 2001, 98-15.092, Publié au bulletin.
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champ contractuel» ), NpUIEM «9eM CUITbHEE CyOBEeKTUBHOCTD 3JIEMEHTAa, K KOTOPOMY OTHOCHUTCS
ommoKa, TeM GOJIbIIE HYKHO [OKa3aTh CTPEMIIEHIE K OOBEKTHBALNK B IOTOBOpe» 02,

Takum o0pa3oM, B OTJIMYKE OT TPAAULIMOHHOIO Noxopa, npeayioxkenHoro P.2K. IToTwke, HEfo-
CTAaTOYHO TOTO, YTOOLI MOTHB ObLT CTy4allHO N3BECTEH NAapTHEPY Mo noroopy. Hamportus, cTopo-
HbI JIOJIKHbI SIBHO CTIeJIaTh €ro ONpeiesiomuM (DaKTOPOM B CBOEM corjiacu (Hanpumep, myTéM
OrOBOPKHM WJIM Yepe3 CrelaibHOe YCIIOBHe JloroBopa)'®.

B opHOM 13 KITFOUEBBIX [IeJI IO pacCMaTpUBAEMON MPOOIIeMe TTOKYNATEN!, IPHoOpeTast KBap-
THPBI B XKIJIOM KOMIUTEKCE, PACCUATHIBAIIN HA BO3MOXKHOCTH TOJTyYeHHs B OyIyIIeM MapKOBOY-
HOI'0 MECTa Ha CTelUaTbHOM HAJIOTOBOM PEXXKMME, UTO MO3BOJIIIIO Ob COKOHOMUTE UM Ha OIIaTe
napkoBku. JlaHHasi nH(popMalus cofiepkanach B pekyiamHoi Oopornope. Onnako KaccanmoHHbIi
CyJl OTKAa3aJICsl MPU3HABATH 3asIBJICHHYIO MOKYMATEISIMU OIIMOKY B CYIIECTBE BEIlU, «TaK KaK WH-
dopManusi U3 peKIIAMHOI GPOIIIOPHI SBJISIETCS BHEIIHEH 10 OTHOIIEHUIO K 0OBEKTY IOTOBOpA U
HE MOKET ObITh, 32 OTCYTCTBUEM CIIEMAIILHBIX OTOBOPOK , IPUUMHON HEIENICTBUTEITLHOCTH, [IasKe
€CJI 3TO OCHOBAHME ObLIO ObI PEIIAIOIIIM B KAUYECTBE 3JIEMEHTA JOrOBOpa» '™,

Me:xny tem, HoBas cT. 1135 C. C. ycTaHaBIMBaeT, YTO OIMMOKA B MOTUBE, HE OTHOCSIIIEMCSI
K CYIIECTBEHHBIM KaueCTBaM COJepKaHus 00s13aTeIbCTBA UM KOHTPAreHTa, He SIBJISIETCS PUIn-
HOU HEJIeVCTBUTEILHOCTH, €CJIA TOJIBKO CTOPOHBI IPSIMO HE CTIEJIaJIA 3TOT MOTHB OIPE/IEIISFOIIIM
¢akTopom cBoero cormiacusi. To ecTh ommbKa B MOTHBE, KOTOPast OTHOCUTCS K CYIIECTBEHHOMY
KaueCTBY, MPUBOANT K HEJIEWICTBUTENLHOCTH JIasKe B TOM CJydae, eClIi MOTUB He ObLT OOhEeKTH-
BU3MPOBAH B JIOTOBOPE.

Ouwubka 6 cmoumocmu (I’erreur sur la valeur) BO3HUKAET MPU HEBEPHOI OLIEHKE CTOMMOCTHU
o6bekTa oropopa. Crathst 1136 C. C. mo3BosisieT Npu3HaTh HeIeCTBUTEILHOCTD IOTOBOPA U3-3a
TaKOW OMIMOKYU TOJILKO TOTJIa, KOT]a OHA COMNpPsKEHa C OIIMOKOI B OTHOLICHUM CYIIECTBEHHBIX
KauvecTB cofiep>kaHus 00s3aTesbcTBa. B m060M citydae ommbKa B CTOMMOCTH MOXKET BBI3bIBATH
HEJIeICTBUTENLHOCTD, €CII OHA COUYETAETCS C IPYTOll «HEMPaBOMEPHOCTHIO»: CIIPOBOIMPOBAHA
06MaHOM, OTHOCHUTCS K OOBEKTY  T.J.1%

Otpaxénnbiil B Kopiekce moaxof MOBTOPSIET CAOXKUBIIYIOCS Cy/leOHYIO MpakTuKy. B ogHoM
u3 paccMaTpuBaeMbix B KaccaionHoM cyiom fen'% akimonepHoe o6IecTBo npofiaio 250 akuuii
JIBYM TIOKYTATENSIM, KOTOPbIE TI033Ke MOTpeOOoBay MPU3HATH IOTOBOP HEJIENCTBUTEIIBLHBIM U3-32
OIMOKK B CYIIECTBE BEIIM, TaK KaK MPU €ro 3aKJII0UYEHUN OHU TI0JIarajiv, YTO MOKYTAIOT BBITO/I-
HbIE /7151 ce6st aKIH, B TO BpeMs KaK aKI1 OKa3allMch MaJIopeHTabenbHbIMI. KaccalmoHHbIi Cy.l
OTKJIOHWJI X TpeOOBaHMsI, yKa3bIBasi Ha TO, YTO cama Io cebe OmmoOKa B CTOUMOCTH, B OTPBIBE OT
OIMOKY B CYIIECTBE, HE BICUET HENEMCTBUTEILHOCTH JIOTOBOPA, TAaK KaK COAepsKaHueM 00s3a-
TeJILCTBA SBJISIACH Mpofaxka 250 akiuil, KOTOpble U ObUTH MepefaHbl OOIIECTBOM.

Bo3mozkHOE 00BSICHEHVE TaKOTO OrPAHMIUTENILHOTO MOJIXOf[a K OIIMOKE B CTOMMOCTY BUJTUTCS B
TpeGOBaHMK Pa3yMHOCTH TIOBETICHUS JINIIA ¥ OPeMeHr KOMMEPUECKOro prCKa JIMIa, KOTOPKIA BCTY-
nast B JIOTOBOPHbIE OTHOIIIEHHSI, MOT' BOCTIOJTL30BATHLCS, HATIPUMEP, YCIIyraMi 3KCTIEPTOB JIJIs OTpe-
AeJIeHnsT CTOMMOCTH. [Ipyroe oObsICHEHHe KPOETCsT B BO3MOXKHOM KOHKYPEHIIH OIMOKN B CTOMMO-
CTH M OCTIAPUBAHUS JIOTOBOPA B CBSI3U C €T0 yObimouHOCMbI0'" | SBIISIOIETOCS CaMOCTOSITETHHBIM

2Chassagnard-Pinet S. La sanction du motif erroné, note sous Cass. 1&re civ., 24 avril 2003 // Recueil
Dalloz 2004 (7). P. 451, 453.

183Terré, Simler, Lequette... Op. cit. P. 327.

104Cass., civ. 3, du 24 avril 2003, 01-17.458, Publié au bulletin.; cxoxcas npaxmuxa: Cass., comm., 11
avril 2012, 11-15.429, Publié au bulletin.

105Terré, Simler, Lequette... Op. cit. P. 326.
106Cass. com., 26 mars 1974, n 72-14.791.

9TokTpuHa la lésion, ot nat. — laesio enormis. B mo6oM ciydae, Takas KOHKYPEHIUS MOSKET
BO3HMKHYTbD JIMIIb B HEKOTOPBIX, ClIeaIbHO oroBopeHHbIX B Kopiekce ciyyasix (cr. 1168 C. C.): kynusi-
Mpojia>ka HEBUXKMMOCTH, IOTOBOPA 3aKJIFOUECHHBIN HECOBEPILIEHHOIETHUM 1 HEK. JIp.
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OCHOBaHMEM HeJIeNCTBUTEIHHOCTH. O6pa3HO OTMEYAIOT, YTO MPUMEHEHNE KOHCTPYKIMK OIMOKY B
TAKHUX CIIyYasix «MHOrJa HEJOCTATOYHO, MHOITIA CIIMIIKOM BEIIMKO, HO HUKOTa He 3(p¢eKTUBHO» 8,

3. OmmoKa B IOroBope KaKk OCHOBAHNE €ro HeNEeNCTBUTEIHHOCTH
3.1. OTHOCUTENbHAS HENENCTBUTEIBHOCTH KaK 00IIee MPaBujio

Omm6Ka Kak MOPOK COTIIACHs TPATUIMOHHO BIEUET MOCIEACTBUS OTHOCUTEILHON HEJIeICTBU-
TETBHOCTH COOTBETCTBYIOILETO IOTOBOPA, a 3HAYUT CYOBEKTOM OCIIAPUBAHUS SIBIISIETCS] TOJIBKO
Ta CTOPOHA, Ubé cornacue HapyieHo'”. Hecmorpst Ha To, uro cr. 1131 Kopekca pacnpocTpatsi-
€T Ha TIOPOKU COTJIACHSI OTHOCUTENBHYIO HEICHCTBUTEILHOCTD, BO3HUKAET BOTIPOC, IPUMEHSIETCST
JIM 3TO MPABWJIO K MpensTCTBYroMM oimbKam (I’erreur- obstacle), koToprele, Kak yKa3bIBajioCh
BBIIIIE, BOBCE HE MOPOXK/IAIOT COTJIAIICHUS U3-3a OTCYTCTBUSI COTJIACUSI CTOPOH?

HMeHnHO 1o mpuirHe OTCYTCTBUSI COTJIACKSI CTOPOH TPETISITCTBYFOINAS OIIMOKA paHee BieKJia
aOCOJTIOTHYIO HEJIEHCTBUTENILHOCTE fjoroBopa''’. Ho coBpeMeHHasl IOKTpHHA MCXOUT U3 TOrO,
YTO MPENATCTBYOMIAs ONIMOKA «HE 3aTparuBaeT oOIeCTBEHHOTO MHTEPEeCa, a KaCaeTCsl JINIIb PH-
CKa CTOpOH»!!!, a 3HAUMT OTCYTCTBHE COTJIACKS MPUBOJUT K OTHOCHUTEJILHON HENEHCTBUTENBHO-
cti''2. KoHCOMmMaMpyeTcst C TaKUM TTOAXO/IOM U HeflaBHss CyfieOHast mpakTuka''’. TToaToMy, HoBast
cr. 1179 ycranaBnMBaeT, 4To HE[GWCTBUTEIILHOCTD SIBJISIETCSI aOCOJIFOTHOM TOJILKO TOTJIA, KOIMa
HapyIlIeHHOE TIPaBIJIO UMEET TeJIbIO 3allUTy OOIIero nHTepeca.

C offHO!1 CTOpOHBI, TeHEpAIbHOE PaCcTPOCTPAHEHNE OTHOCUTENHHON HEJIeNCTBUTENLHOCTH TI0-
3BOJISIET CTAHAPTU3UPOBATH €€ MOCIIEICTBHS MPUMEHNUTEIHLHO KO BCEM Pa3HOBUHOCTSM on6oK. C
APYroi CTOPOHBI, BUAUTCS, YTO MPaBOBasi PUPOJIA MPETSITCTBYIOLIEH OIIMOKH BCE-TaKy OyAeT Npu-
HMMAThLCSl BO BHUMAHUE B ONPEENEHHBIX Ccyvasx. Tak Kak MpH NPensTCTBYIONIEH ommodKe nopa-
SKEHHOE yCJIOBUE BCEr/a UMEET CYIIECTBEHHbBIN XapakTep, TO K Hell efiBa Jin Oy/ieT MPUMEHUMO Bbl-
paboTaHHOe Cy/IeOHOM MPAKTUKON MPABUIIO O YACTUYHOM aHHYJIMPOBAHUU OTJIEILHBIX OIMIMOOYHBIX
YCJIOBHIA JIOrOBOPA, €CJIM OHU MMEIOT aKIecCOpHbIi xapakTep''*. Kpome Toro, cyobekTamu ocriapu-
BaHUS NPU IIpCHHTCTBy}OH_[eI/I olImMOKe MOTYT ObITh HE OfJH, & OJIHOBPEMEHHO 00a KOHTpareHTa' .

CpOoK UCKOBO# JABHOCTH IO UCKY O MPU3HAHUY HEJICCTBUTEILHOCTH BCIIEACTBUE OIMOKH CO-
crapisiet nath JeT (cT. 2224 C. C.). Kak no ctapbim (cT. 1304), Tak 1 o HbIHE ISACTBYIOMIUM (CT.
1144) npasunam C. C. 3TOT CpOK HaYMHAET T€Yb C MOMEHTA, KOI/ja OIIMOKa Obljla OGHapy>KeHa.
OpnHako, B IUTEpaType MpefiiaraeTcs U APYyroil MOXOyT K ONpefesICHUI0 Hayalla TeUeHUs] CPoKa,
NpeJINoararoliyil pACCMOTPEHNE HAJIMUKsI OIIMOKM C MOMEHTA «BCTPEUH JIBYX BOJIb», TO €CTh C
MOMEHTA 3aKJIFOUYEHNs JoroBopa. '

1%Vareilles-Sommieres G. Op. cit. P. 168.
19Cm., nanpumep: Cass., civ. 1, du 1 mars 1988, 86-17.492, Publié au bulletin.

"%Planiol M. Traité élémentaire de droit civil. T. 2: Obligations. Contrats. Stretés réelles / Revu et
complété par Georges Ripert; Avec le concours de Jean Boulanger. 2-me ed. Paris.1947. P. 349.

MTerré, Simler, Lequette... Op. cit. P. 332.

U2 ImenHo Takoil Topxop mpemiaraercst B cr. 1109-2 Avant-npoekrta Catala. Bomee Toro, kKak
YKa3bIBAIOT aBTOPbI COOTBETCTBYIOILETO pa3feiyia MPOeKTa, MPU3HaHWE 3a TMPEMsITCTBYIOLIEH OIIMOKOM
OTHOCHTEJILHOM HEIENICTBUTEILHOCTH TOJIOSKMIIO KOHEL UCKYCCHSIM O BO3MOYXKHOM Pa3BUTHHU KOHLETILIAN
HecymecTBoBanus (d’inexistence). (Avant-projet de reforme du droit des obligations et du droit de la pres-
cription. Rapport a Monsieur Pascal Clement, ministre de la justice 22 septembre 2005. P. 30).

e B KavecTBe NPUHIMITHAILHOTO KPUTEpHsi  pasrpaHIICHNs] a0COJIFOTHOM ¥ OTHOCUTEJLHOM
HEJICICTBUTEILHOCTH TIPU3HACTCS  3auyuiyaemblil uHmepec, a He CEPbe3HOCTb HAPYIICHHsl YCJIOBHUIL
meficTBUTeNbHOCTH cornamenus (Cu. nanpumep: Cass., civ. 3,26 juin 2013, 12-20.934, Publié au bulletin).

114Civ. 12 oct.1955, Bull. civ. n338, p. 279- v. ss 569 s.
"5Terré, Simler, Lequette... Op. cit. P. 617.

"6Cm. noopobnee: Rouviere F. Le moment d’appréciation de ’erreur. / Recueil Dalloz, Dalloz, 2014,
p- 1782.

88 Kykbik xxaHe memnekeT, Ne 4 (101), 2023



XKwxunu MN.0. Ownbka B AoroBope Bo ppaHLy3CcKOM npaBe

C no3uuun (opMabHON JIOTMKH, YTBEPXKAEHUE O TOM, UTO OLIMOKA CYLECTBYET HA MOMEHT
3aKJIIOYEHHsl I0roBOpa aOCYp/HO, TaK KakK CTOPOHbI HE 3HAIOT O 3a0nykpeHuu. OfHAKO ecim
NPeNNoNI0XKUTh, YTO OJMH U3 KOHTPAreHTOB CYOHEKTUBHO HEOOPOCOBECTEH, TO IETEPMUHALMS
MOMEHTA BOCIPUSATHUS OLIMOKM MOMEHTOM 3aKJIFOUEHMS IOrOBOPA MO3BOJISIET «CPABHUTH 3HAHUE
KOHTpareHTa MpU 3aKJII0YEHUH JJOrOBOPA U PEabHOCTh, OOHAPYKEHHYIO MOCIe 3aKJI0UYEeHHS JI0-
roBOpA, YTO MO3BOJISIET ONPECINTh, SBIISIIACH JI OIIMOKA N3BUHUTEIBHO» 7.

Tak, B OTHOM 13 JIeJ1 Cy/l OTKa3aJl B HEAENCTBUTENILHOCTH CTOPOHE, CChUIABILEHCS HA HATTMYKE
paspeLeHrsl Ha CTPOUTENBCTBO B MOMEHT 3aKJIFOYEHHS JOrOBOPA, TaK KaK «PUCK, CBS3AHHBIIA C
NPUCYTCTBUEM MOI3EMHON MOJIOCTH, BCE PABHO CYILIECTBOBAJ HA IATY MPOJIAXKH, YTO IOJIKHO ObITO
YUMTBIBAThCSI CTOpOHaMK» 8. BMecTe ¢ TeM, B IuTepaType 0TMeYaeTCsl, 4To JIasKe eCiid OlMoKa
Oy/eT oleHeHa Ha MOMEHT 3aKJIFOUEHMH JIOTOBOPA, K BHIBOAY O HEIENCTBUTEILHOCTH MOXKHO MPHU-
AT Yepe3 PeTpOaKTUBHOE AaHHYJIMPOBAHME COOTBETCTBYIOLIETO PAa3pEILEHHs] HA CTPOUTENLCTBO,
KOTOPOE MOKAXKET, YTO «HECMOTPS Ha KaXKYLLYIOCSl IEICTBUTENILHOCTD Pa3pelleHs] HA MOMEHT
3aKJI0UeHMs] JIOrOBOPA, 3TO MPEJICTABIICHNE ObLIO BPEMEHHBIM 1 BBOJISILLUM B 3201y sKaeHne»' .

['oBOpsl 0 HENENCTBUTENHLHOCTH JOTOBOPA M3-3a OLIMOKH, HEJTb351 OOOMTH CTOPOHOH U €€ 1o-
caenctBusi. Pectutynus Kak o6lee nociaecTBie HefleliCTBUTEIbHOCTH TPelyCMaTpUBaeT BO3Me-
uieHre B HaTypanbHoil popme (1352 C. C.) 3a McKIOUeHneM ciydyaeB KOrjia JODKHUK JJOJIKEH
YIJIATUTB CyMMY JieHeskHoro obs3arenscTBa (cT. 1343 C. C.). OpHako, Ha MPaKTUKE MOTYT BO3-
HUKHYTb CUTYyallii, KOIJa PECTUTYLMSI B HATYPaJbHON (hOpPME HEBO3MOXKHA BBHY OTCYTCTBHUS
BelllM y KoHTparenTa. Hanpumep, eciiu Belllb nepelisia K KOHTPAreHTy Mo JJOrOBOPY C OLLMOKOI,
a 3aTeM ObLjTa IIEPENpoiaHa UM TPEThEMY JIUIY ¥ TaK Aajiee 1o Ienoyke qoropopos'?, B Hay4HOI
JIMTEepaType OTMEYaeTCsl, YTO B ClIydae OTCYTCTBUS BELIM Y KOHTpareHTa 3KBUBAJIEHTOM SIBJISIETCS
PECTUTYLMSI CTOMMOCTH, & UMEHHO «peallbHasi CTOMMOCTb, TO €CTh CTOMMOCTb BEILM B JIEHb pe-
CTUTYLMM B COCTOSIHUY Ha JIHb VCIIOJTHEHUSI 00513aTeIbCTBA TIPOJaBLIOM» 2!,

ITpu aTOM BHE 3aBUCHMOCTH OT yCleXa B OCIIapMBaHMM JOrOBOPA, CTOPOHA MOXKET TpeOoBaTh
BO3MEIICHNST YOBITKOB IO TIpaBUjIaM BHeforoBopHO# oTBeTcTBeHHOCTH (cT. 1178 C. C.). Kpome
TOr0, €CJIM KOHTPAareHT ObLT HEJOOPOCOBECTHBIM M 3HAJ O MOPOKE COIIACUS TIPU 3aKIIIOYCHUU
[IOroBOpa, TO UMEET MECTO HE TOJIBKO BO3MEILEHUE pealIbHOTO yIliepoa, HO U BO3MOXKHOCTh Y/I0B-
JIETBOPEHMSI MO3UTHBHOTO JIOTOBOPHOT'O MHTEpeca IPyroM CTOPOHbI'?,

3.2. I3BuHuTEILHAS OIINOKA

N3navanbHblii TekeT Kojekca He ynoMruHaeT 06 U3BMHUTENILHOM OIIMOKE, KOTOpas cTana fie-
TULLEM TOCIIENyIOLLEN CyieOHOM NpakTUKU. K. T'ecTeH BbIIENseT IBE MPUYUHbI CO3/IaHUS UHCTHU-
TyTa U3BUHUTEJLHON OLIMOKU: «BO-TIEPBbIX, MOUCK HOBBIX OTPAaHUYEHUI HEIECTBUTEILHOCTU
JIOrOBOPA; BO-BTOPbIX, CTPEMJICHUE CY/Iel K YCTAHOBJICHUIO BUHBI OJIHOM U3 CTOPOH, CBSI3AHHOE C
Pa3BUTHEM MHCTUTYTA IPAXKIaHCKO-MPABOBON OTBETCTBEHHOCTH (responsabilité)»!?.

Hosasg cr. 1132 C. C. uckimodaeT HEAENCTBUTENHLHOCTD, €CJIA OIINOKA SIBISIETCS HEW3BUHU-
tenwHOU (I’erreur excusable). Tem camMbIM ObLIa 3aKperyieHa MHOTOJIETHSIST TipakThKa Kaccamm-
OHHOTO CyJia, KOTOPBII MOCJIeIOBAaTeILHO OTKAa3bIBaJ CTOPOHE B MpaBe TPeOOBATh MPU3HAHUS HE

"Rouviere F. Op. Cit., p. 1784.

U8Cass., civ. 3, 12 juin 2014, 13-18.446, Publié au bulletin.

WAtias Ch. La rétroactivité, cause de nullité // Recueil Dalloz, 2008. Ne 44. P. 3110.
120Cass., civ. 1, du 11 juin 2002, 00-15.297, Publié au bulletin.

12IRakotovahiny M.-A., Restitution en nature ou restitution en valeur: propos sur une équivalence fonc-
tionnelle // Recueil Dalloz, N° 41,2002, p. 3109.

2Cm. noopobnee: Malaurie P, Aynés L., Stoffel-Munck P., Les obligations, 2¢ éd., Paris. 2005. P. 351.
12Ghestin J. Op. cit. P. 153.
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AEWCTBUTEILHOCTH U3-3a OLIUOKU, KOTOPAsl MPOU30LLIA MO €€ rpy0oii BUHE («HEU3BUHUTEIbLHAS
ommoka)'*.

[l onpenesieHns: N3BUHUTEIBHOTO XapaKTepa OLUMOKN OJI>KHbI MPUHAMATHCS BO BHIMaHNe
JIMYHbIE KAueCcTBA CTOPOHbI, @ He aOCTPAKTHBIN CTAHAPT CpefHecTaTucTuUeckoro ymna'?. Ipu
3TOM OCTAETCSl OTKPBLITHIM BONPOC O (pOpME BUHBI, KOTOPAsi COOTBETCTBYET HEU3BUHUTEILHON
ommoke. OfHI aBTOPbI TOBOPSIT 00 «OOBIYHOI HEGPEXKHOCTI» 2%, IPYTrUe e OTMEYaIoT, YTO pedb
JIOJKHA WIITH O «IPYy0OOit BUHE 6e3 CMSIMYArOIIX 00CTOSITEILCTB» /.

Kpurepuit UBBUHUTELHOCTU OCOOEHHO TOYHO pearupyeT Ha cjydyau, KOTfia OfjHa U3 CTOPOH
JoroBopa sBisieTcs mpodecCuoHanoM. [eicTBUTENbHO, CChUIKY Ha OIIMOKY B 0003HAYEHUH 00'h-
€KTa COMHUTEJLHO CIIbIIATL OT NMEPEBO3UYMKA, KOTOPbI MOKYyHaeT aBTOMOOWIIb HECYILIECTBYIO-
et Mapku'?® UM apxuTeKkTopa, KOTOPBIil MPU MOKYNKe y4acTKa npeHeGperaet BOMpOCOM O ero
NPUTOJTHOCTH JIJIs MOCTIeYOLIEei 3aCTPOKI'>?,

OpHako pacnpocTpaHeHVe «W3BUHUTEIBHOCTH» B KAaUeCTBE TeHEPAIbHOTO MPaBUiIa TO3BO-
JIleT mpu3HaBaTh €€ faxe 3a CTOpoHoii-mpodeccuoHaiom. Kpome TOro, HEKOTOpbIMU aBTOpA-
MU 0O0CHOBaHHO KPUTHUKYETCS paclpoCTpaHeHne KpUTepusi M3BUHUTENBHOCTY Ha CIy4yau, KOrja
COBepllIeHa MPeNnaTCTBYIOMIas OUIMOKY 1 OolIMOKa B MpaBe (KOTOpasi paHee He MMela XapakTepa
u3BUHUTEIBHOCTH)! Y. Mexky TeM B Cy/ie6HOIT MPAKTHKE MOXKHO HAMTH HEMHOTOUYKCIIEHHBIE CITy-
yau, Korja Cyj MpUMEHsT MpaBuiia O HEIeUCTBUTEILHOCTU K OIIMOKE B MpaBe (Hampumep, npu
HE3HAHWM O HAJIMYMK TIPEUMYIIIECTBEHHOTO MpaBa y yini@a)'?!. B oKTprHe TakKe BhICKa3bIBAETCS
NO3ULKS O TOM, YTO NMpaBuiIa 00 OLIMOKE MPUMEHSIOTCS] BHE 3aBUCMMOCTH OT TOT'O COBEpILEHA JIU
OHa B npase win akre'??.

Nrak, 1o, 4bsl ommOKa He SIBJSIETCS U3BUHUTEIBLHON JIOKHO YCTPAHUTh yIEpO, BO3HUK-
LA B pe3yJbTaTe aHHyJMpoBaHus jorosopa. OnHako, K. [laban (Dabin) oTMeuaeT, YTO HyX-
HO pa3iMyaTh CUTYALMIO, KOIJa IOrOBOP AEWCTBUTEIBLHO AHHYJUPOBAH U 3aTE€M [I0KA3bIBACTCSI
yiep6 B IeHEXKHOM (popMe, U CUTYALMIO, KOI/]a JOTOBOP HE aHHYJIMPOBAH, & 3HAUUT HEOOXOUMO
BO3MeEIIeHNe B HAType» ', TO eCcTh COXpaHeHue MpeloCTaBICHHOTO 110 JIOTOBOPY C OLINOKOI.

B smo0oM cityuae, KpuTepuil U3BBUHUTEBHOCTH NPENOoJaraeT yuéT JOOpOCOBECTHOCTH U Pa3-
YMHOCTHU OILMOAIOUIEroCcs JIMLA, YTO «B JIOMOJHEHUWE K MOPAIM3alyK JJOTOBOPHBIX OTHOLUEHUI
MOMOTaeT COXPAHUTD JIOTOBOPHYIO CTAOUIBHOCTB»!*, Tak Kak 6e33a00THBII He 3alUIIAeTCs.

3.3. [IpaBuiio «puCK yOMBAET OLIUOKY»
E1wg 6onee ofii03HBIM CITy4aeM, KOTJIa IPABONOPSIOK OTKA3bIBAET B BO3MOXKHOCTH CChUIATHCSI
Ha O[HI/I6Ky, SIBIISIETCS OIIMOKA B Ka4yeCTBaX, B OTHOLICHNU KOTOPbIX UMECTCA HCOHpe)Z[CJIéHHOCTb.

124Cm.: Bénabent A. Op. cit. P. 66.

12Ghestin J. Op. cit. P. 157.

26Demogue R. Traité des obligations en général. T. 1. Paris. 1933. P. 403.

2Dabin J. Erreur inexcusable et nullité des conventions // Etudes de droit civil, Bruxelles, 1947. P. 48.
18Civ. 1, 29 juin 1959, Bull. civ. 1, n 320.

129Civ. 3, 9 octobre 1969, Bull. civ., V, n 329.

130L¢ Moulec E. Réforme du droit des obligations: quelques éléments relatifs aux vices du consente-
ment. / Revue juridique de 1’Ouest, 2016-3. P. 41.

BICass., civ. 3, 5 juillet 1995, 92-20.425, Publié au bulletin.

32Demolombe C., Cover F. Cours de code Napoléon: Traité des contrats ou des obligations conven-
tionnelles en genéral. Lahure, 1882. T. 1. P. 119.

33Dabin J. Op. cit. P. 38.
B4*Mazeaud D. L’influence de ’erreur excusable // Recueil Dalloz, 2001, n 33, 27 septembre, p. 2704.
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B aToM cayvae peiicTByet nmpaBuiio «l’aléa chasse I’erreur», KOTOpOe MCKIIIOUYAET OLIMOKY, Tak
KaK CTOPOHBI M3HAYAJILHO TIPHHSITN PHUCK €€ CYIIeCTBOBaHMs' >,

JleficTBUTENBHO, COTIacke CTOPOH B OTHOILIEHUH HEOTIPEIENIEHHOTO CYIIECTBEHHOIO KauecTBa
00bEKTa UCKITIOYAET BOBMOXKHOCTb UX 320y KaeHus. [Ipuuém peusb UiET He TONIbKO U HE CTOJIBKO
0 KJIACCMYECKMX aJieaTOPHBbIX JIOroBopax (Urpa, napu, CTpaxoBaHUE W Mp.), CKOJBKO O JIHOObIX
[IOTOBOPaXx, B KOTOPBIX «HEOMPEAEIEHHOCTh OTHOCUTEIBHO OOBEKTA IOrOBOpAa M3BECTHA 0OEUM
cropoHam»'*. TIp 9TOM HEOOXOMMBIM KPUTEPUEM BBICTYNAET BKIIFOUCHUE COOTBETCTBYHOLIETO
YCJIOBUSI B COfIEp>KaHue I0roBopa.

Tak, B OJHOM U3 KJIIOUYEBBIX JIEJ MO JAHHOK Npo6JieMe Mpopasel, Npojail HEKYH KapTHUHY,
NPeNoI0XKUTENBHO MPUMICHIBAEMYIO KMCTH 3HaMeHUTOro XyaokHuka 2K .-O. ®paronapa. [Tocre
NOKYINKHU BBISICHUJIOCH, YTO KApTHHA B JIGMCTBUTEILHOCTH OblIa MOJIMHHAS, TOCTIE Yero HACIeNl-
HMKH MPOJaBLa NOTpe6GOBaI IPU3HATH COBEPILEHHYIO MPOAAXKY HEIEHCTBUTELHOM 13-3a OLINO-
KU B cyluecTBe Bely. OfjHaKo, TaK Kak Mpy Mpojjake 00e CTOPOHbI He ObIi YBEPEHbI B MOJJIMH-
HOCTH KapTHUHbI U HEONPEENEHHOCTD B MOAJIMHHOCTH Oblj1a IPSIMO YCTAHOBJIEHA B IOFOBOPE, CYNL
OTKJIOHUIT XKano0y'?.

B pesynbTaTe pedopMbl Ha3BaHHOE MpaBUIIO ObLTO 3akperuieHo B a63. 3 cr. 1133 C. C.: Ha-
JMYMe pUCKa B KaKOM-IMOO KauecTBe cOfiepKaHusl 00513aTeNbCTBA UCKIIOYaeT OMOKY B 3TOM
Ka4yecTBe.

3.4. Cnioco0bl IpeogoJieHnsT ONIMOKY B IOTOBOpe

B 3aBepuieHure Mbl pacCMOTPUM HEKOTOPbIE CIIOCOOBI, MO3BOJIAIONIME N30€XKaTh HEJIENCTBU-
TEJILHOCTh [IOrOBOPA MO MPUYNHE OIIUOKU.

[Moxanyii, caMbIM €CTECTBEHHBIM CJIyyaeM MPEOJIOJICHNsI OIIMOKU SIBJISIETCS] BOJISI CTOPOHBI,
KOTOpast 3HAeT O MOPOKE COTIIACHS, HO XOUET MOATBEPANTD JIEICTBUTEIHLHOCTE coraienusi. Tax,
C TIOMOIIIBIO n0OMeeprcOerus (la confirmation) MOXHO YCTPaHUTh OCHOBAHWE HEJIEHICTBUTEIIHHO-
CTH, OJTHAKO NMOTYEPKUBAETCS, UTO MOATBEPKAEHHOE 0053aTEIHCTBO TAKXKE HE IOJKHO HApPYIIATh
3aKOH 1 OGIECTBEHHBIN MOPSAoK ¥, CiiecTBIEM 3TOM MOCHIIKH SIBJISIETCS 0053aTETLHOE COBJTIO-
[IEHNE YCIIOBHUI, HEOOXOIUMBIX /ISt IEUCTBUTETLHOCTH TIOATBEPKACHIMS !>,

MoTuBbI OATBEPK/IEHNSI MOTYT ObITh CAMbIMK Pa3HbIMK, OJTHAKO, BUJIUTCS, YTO COXPaHEHUE
JTOTOBOPHBIX OTHOIICHWI Ha OIMIMOOYHO 3aKPETUIEHHBIX YCIIOBUSX JIOJKHO OBITH BBHITOJJHO CaMOM
cropone. OgHoBpeMeHHO ¢ 3TuM Kojiekc TpaauumonHo'* 3akpernisieT BO3MOKHOCTD MOATBEPK/e-
HUSl COTJTAIIIeHNS] KOHKJITIOJISHTHBIMU IEUCTBUSMHU — Yepe3 MOOPOBOILHOE MCIIOTHEHNE JIOrOBOPa
CTOPOHOIA, 3HAOIIEH O CYIIeCTBOBAHNK OCHOBAHMSI HEIEHCTBUTEIBHOCTH (203. 3, cT. 1182 C. C.).

B kavecTBe pa3HOBUIHOCTH MOATBEPKACHUSI MOKHO PACCMATPUBATH U MOSIBUBIIMICS MOCJE
pecopMbl MexaHu3M «3anpocoé» (I’action interrogatoire). Tenepb CTOpPOHA MO CBOEH WHUIIM-
aTHBe MOXET MOTpeOGOBaTh OT KOHTPAreHTa yKa3aTb, HAMEPEH JI1 OH OCMapWBaTh COTJIAIICHHE
B Oyaymem wim HeT. B Teyenne 6 MecsiieB (IpeceKaTeNbHbIA CPOK) CTOPOHA, KOTOPast MOXKET
CCBhUIATHLCSl HA HEJIENCTBUTENBHOCTD, IOJDKHA JIATh B TIMCBMEHHON (hOpME OTBET Ha 3ampoc, MpH
OTCYTCTBUM OTBETA IOTOBOP cUMTaeTCs moaTBepxknEHHbIM (cT. 1183 C. C.).

Taxum 00pa3oM, HarpaBlieHHE «3anpoca» (PAKTUYECKN COKPAILAET CPOK MCKOBOI JABHOCTH C
ISITH JIET JIO IIECTU MECSIEB, YTO TaUT B ce6e BOBMOXKHOCTh 3JI0yNOTpetieHuil. B aToM cMbice

135Bénabent A. Op. cit. P. 64.

36Terré, Simler, Lequette... Op. cit. P. 318.

37Cass., civ. 1, du 24 mars 1987, 85-15.736, Publié au bulletin.
138Aubry C. Rau C. Op. cit. T. 4. P. 262.

1Bor HEKOTOpble W3 HHUX: 3HAHUWE CTOPOHBI O MOPOKE COMIACHS; YCTPAHEHHE OCHOBAHUS
HEJIeMICTBUTEILHOCTU K MOMEHTY TIO[TBEP3K/ICHHST; YKa3aHNEe KOHKPETHOTO MOTHBA TIOATBEPSKJCHUS U JIP.
(Cm. noopobree: Planiol M. Op. cit. T. 2. P. 428).

140Tbid. P. 428.
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«3arpoc» MPEJICTABISIET COO0N KOMITPOMUCC MEXKY 3allIUTON MpaBa OCTIAPUBAHUS U CTPEMIICHH-
eM 00ecneunThb ONPeIeIEHHOCTh B OTHOIIIEHNH MTOBEIEHNST KOHTPAreHTa.

OpHako, Ha3BaHHbIE CIIOCOObI «YHUUTOXKEHUS» OIIMOKU ex post He MOTYT 3alUTHTb Pa3yM-
HbIE OXW[IaHVsI CTOPOHBI HA MOMEHT 3aKJIFOUeHHUs IOroBopa. B cBsi3u ¢ 3TuM 0cO60r0o BHUMAaHMSI
3aCIyXKUBACT UHCTUTYT 2dpaHmMul 8 OMHOWeHUU ckpbvimvix Oegpexmos (la garantie des vices
caches), KOTOpBI TIpeycMaTpuBaeT 00S3aHHOCTD MPOJIaBIa TAPAHTUPOBATH OTCYTCTBUE CKPbI-
THIX HEIOCTATKOB MPOJIAHHON BEI[W, KOTOPbIE: a) IENAI0OT €€ HEMPUTOTHON JJIs TIPeJHA3HAYEHHO-
ro ynorpe6syenusi; 6) yMEHBIIAIOT BO3MOXHOCTD MCIIOJIL30BAHMST BEIM HACTOJIBKO, YTO MOKYTa-
TeJb He IPUOOPEN Obl €€, 3Hast 06 aTuX HepocTaTKkax (cT. 1641 C. C.).

MOXHO 3aMEeTUTh, YTO TEXHUYECKU T'aPAHTHUSI BBICTYMAET CyOCTUTYTOM OIIMOKU, TaK Kak
obecrieunBaeT OTCYTCTBUE JIe(PEeKTOB, HAIMUME KOTOPBIX HAPYIIMJIO Obl CYIIECTBO 00s3aTelb-
CTBa M TIOPA3WJIO COTJIACKE CTOPOHBI. [{efiCTBUTENLHO, BO (DPaHILy3CKOM JIOKTPUHE MPU3HAETCS,
YTO TEOPUSI CKPBITBIX HEJOCTATKOB OJIM3Ka TEOPHUM OLIMOKU M «UMeeT OOIIyI0 (hUI0CO(CKYIO
ocHOBY» ! ¢ ommbKoit B cymecTse Benp. A. Kamurad oTMedaeT, 4To CyIIECTBOBAHIE CKPBITOrO
nedekTa 1Mo CBoey MPUPOJIe SIBJSICTCS OLUMOKOM B CYIIECTBE BEllM, «TaK KakK MOKyHaTelb He J10-
CTHIaeT UeJM, KOTOPYIO OH CIElMaIbHO OroBopuii» 42, TakuM 00pa3oM, CBOel rapaHTHel mpoja-
Bell (paKTUUYECKH UCKITIOYAET OUIMOKY B HEKOTOPBIX CYIIECTBEHHBIX KaueCcTBaxX Belu'®,

BwMmecTe ¢ TeM, MCK U3 TapaHTUH NMEET HEKOTOPbhIE MPEUMYIIeCTBa B CDABHEHNH C ICKOM O He-
IENCTBUTEILHOCTH 10 ommoOKe. Tak, NCK W3 rapaHTUX TOpasfo Jydllle YUYUTHIBAET JOOPOCOBECT-
HOCTb TPOJIABIIA, ONpPEJIesisisi Yepe3 Heé pa3Mep Bo3MeleHus'*: ecam nmpopaser; 3Hau o AedekTax
BEIIY, TO BO3MEIICHUIO MOJJICKUT yIJIaueHHAas [IeHa U pyrre NpuInHEHHbIe yObITKY (cT. 1645 C.
C.); ecnu poyiaBel; He 3HaJj o JiepeKTax Belly, TO BO3MEIAEeTCs TOJIBKO CyMMa /IO BOCCTaHOBJIE-
HUS peaJIbHOM CTOMMOCTH BELLM U PacXofibl, BbI3BaHHbIE poAaxeit (cT. 1646 C. C.)

OrpaHM4eHHOCTh TIPUMEHEHNS TAPAHTUN CKPBITHIX Te)eKTOB OTUYACTH HUBEIUPYETCS 0Ouyel
002080pHOIl 06A3aHHOCMbI0 UuHpopmuposarus (le devoir general d’information), koTopas Ha-
ma cBo€ orpaxkenue B HoBoit cT. 1112-1 C. C. Tak, cTOpOHbI, KOTOpPbIE 3HAOT UH(OPMALUIO,
MMEIOLLYIO PELIAIOLIEE 3HAUEHUE 11l COTJIacusl JPYroi, TOIKHbI COOOLIUTHL 00 3TOM JPYroii CTO-
powe. TIpu 3TOM 065I3aHHOCTD «BKJIFOUAETCs» TOJILKO MPU COOITIOEHNH TPEX yCIoBmii*: ungop-
Malusl I0JKHA MMETh PEIAOIUi XapakTep JJisl COrJIachsi; 00si3aHHbIN MH(OPMUPOBATH 3HAET (a
HE «JIOJIKEH 3HATh») COOTBETCTBYIOIIYIO MH(OPMAIINIO; HE3HAHUE JIPYTOil CTOPOHBI 3aKOHHO (TO
€CTb JIONyIIeHHast OMOKa Oy/IeT HOCUTh N3BMHUTEIBHBINA XapakTep).

IIpumeuaTesbHO, YTO BTOPOW ab3al, Ha3BaHHO CTaThU MPSIMO UCKJIFOUAET OOSI3aHHOCTb WH-
¢popMUpOBaHUS B OLIEHKE CTOMMOCTH TpefiocTaBienusi. OueBUIHO, TaKasi OrOBOPKa CfesiaHa TMoj
BJIMSIHMEM CYJIeOHOII MTPAKTUKK, OCHOBAaHUE KOTOPOI MOJIOXKUIO Oeso Baldus'*, B koropom Kac-
CAIlMOHHBIN CYJl OTKa3aj B WCKE MPOJaBIIUIIE, KOTOPasi, He 3Hasi UCTUHHOW CTOMMOCTH (DOTO-
KapToueK 3HameHuToro ¢oTorpada, nmpojaBaia ux Mo HU3KOI IieHe. B aTom ferne cyy ykasan,
YTO MOKYMNATellb He CBS3aH KaKNMU-JIMO0 00513aTeIhCTBAMU TI0 TPEOCTABICHIIO NH(OPMAIN O
CTOMMOCTY BEIllf, KOTOPYIO OH MPUOOpPeTaeT.

“"Demolombe C., Cover F. Op. cit. T. 1. P. 109.

42Capitant H. De la cause des obligations: contrats, engagements unilatéraux, legs. 3-eéme éd. Paris.
1927.P.232.

430pHaKo, ecu peub UAET O «SIBHBIX HEJJOCTATKAX, B KOTOPBIX MOKYMATENh MOT YOSIUTLCS Cam», TO
00s13aHHOCTH TapanTun He HacTymaeT (cT. 1642 C. C.). Kpome Toro, cepa npuMeHeHNs TapaHTUH BeChMa
OrpaHMYEHA: OHAa MPUMEHSIETCS TONBKO K KyIJIe-TIPOfjake BEIIEH 1 TOJIBbKO K CKPBITBIMU HEJJOCTATKAM.

4Ghestin J. Op. cit.. P. 335.
45Terré, Simler, Lequette... Op. cit. pp. 370-372.
146Cass., civ. 1, du 3 mai 2000, 98-11.381, Publié au bulletin.
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Taxum o6pazom, mpaeumna Code civil cogepkaT Kak criocoObl MOCEAYIOIETO O3/[OPOBIICHNUS
JIOrOBOpa C OLIMOKOI, TaK U MPEJIOrOBOPHYIO 00S13aHHOCTh UH(POPMUPOBAHNS, KOTOPasi BbICTY-
MaeT CPeICTBOM MPEBEHIMY OIIMOOK B JIOTOBOPE.

3akmouyenmne

B 3akinroueHvie MpoBeIEHHOrO HAMU UCCIIEIOBAHKS MOXKHO ClIENIaTh CIEAYIOLIME BbIBO/bI.

Bo-nepebix, s o0bAcHeHUs 3a0/1y>KIEHUS] KAK OCHOBAHUST HEIEHCTBUTEIBLHOCTH HEOOXOIU-
MO 00paljaThcsl K CMEXXHbIM AUCLIMIUIMHAM (MCTOPUM TNTpaBa, puocoduu npapa), YTo Mo3BOJISIET
BBISIBUTH JOIrMaTUYCCKUE OCHOBAHMS MMOAX0/Ja K OILINOKE B OTJCJILHO B34TOM IIPaBOIOPSAKE.

Bo-emopuix, ppaniry3ckoe rpaxkjaHcKoe paBo, NMEIOIIee B CBOEH OCHOBE €CTECTBEHHO-TPa-
BOBbIE Hauaja, B BOMPOCAX MOPOKOB COIJIacusi OTAAET pelliarolliee 3HauUeHue BHYTPEHHEN BoJie
JIMLIA, a HE €T0 BOJIEU3BSIBJICHUIO. DTa YCTAHOBKA OOBSICHSET BOCIPUATHUE CYyObEKTUBHON KOHLEH-
UM OLUMOKY B JOFOBOPE.

B-mpembux, HanpskeHre B YUYEHUU O 3a0J1yK/IEHUM BbI3BAHO CIIOXKHOCTSIMU ITPOBE/ICHUS JIe-
MapKaHI/IOHHOﬁ JIMHUU KaK MEXKY OTHCJbHbIMU PAa3HOBUAHOCTAMU OHJI/I6OK, TaK 1 COOTHOLICHU-
€M OIIMOKU C IPYTUMU OCHOBAHUSIMU HEJIECTBUTEIHLHOCTU (0OMaH, yOBITOUHOCTh COTJIAIICHUSI,
JIOXKHAsI Kay3a).

B-uemeépmuix, conocTaBieHue PUMCKOIO MpaBa KJIACCUYECKOro NEepUuofia U (PpaHIy3CKOro
NpaBa MO3BOJISIET CAEJIATH BbIBOJ O TOM, UTO MOCTPOEHUE CUCTEMBbI OLLIMOOK Yepe3 yKa3aHue Ha TO,
B YEM KOHKPETHO OLLIMOCS 3a0J1y>KAatOUICS HE UMEET UEHHOCTU, HANPOTUB, HEOOXOIUM 001
MIPUHIIAT, KOTOPBIA ONpefessieT KiacCuukanum ommboK. TakuM MPUHIUIIOM SIBJISIETCST BO3MCH-
CTBUE OIIMOKY Ha JIEHCTBUTEILHOCTD JIOTOBOPA.

B-namuix, olmbKa B CYLIECTBEHHBIX KAUeCTBaX BEllY MPEACTABIISIET COO0N YHUBEPCAILHYIO
KOHCTPYKUMIO OLIMOKHU, BIEKYIIEH HefeHCTBUTENbHOCTh. OCTalbHble PA3HOBUIHOCTU OLIMOOK
paccMaTpUBAKOTCSI B COMOCTABJIEHUM € OLIMOKOI B cylecTse. [Ipy 9TOM U3HaYanbHbIA KpUTEpUid
CYILLIECTBEHHOCTH ObUT YTOUHEH TOKTPUHOM ONPEAEIISIOILIErO MOTUBA U HEOOXOUMOCTBIO 3HAHUS
KOHTPAareHTa 0 3HaYMMOCTH COOTBETCTBYIOILIETO KA4YeCTBA JIJIsl IPYTOM CTOPOHBI.

B-wecmuix, mouck 6amaHca MeKIy YBa>KEHUEM BOJIM JIMILIA U 3aAIIUTON OKuflaHUii J0OpOCo-
BECTHBIX KOHTPAreHTOB MPUBEN K MOCTAHOBKE JIBYX BOMPOCOB, OTBET HA KOTOPbIE MO3BOJISIIOT
NPU3HATH HEJEMCTBUTENILHOCTh M3-32 OLUMOKU B MOTHBE: ) OTHOCUTCS I MOTHUB K CYIIECTBEH-
HOMY Ka4yecTBY Belx? 0) BBEIEH JI1 MOTUB B JOTOBOPHbIE OTHOLLIECHUS KaK YCJIOBUE 1I0roBopa?

B-ceobmbix, NpOAOIKEeHNE TIONCKA «OTPAaHUINTENI» OIIMOKY MPUBENIO K BOCHIPUSITUIO KPH-
TEPpUS N3BUHUTCIILHOCTU O[HI/I6KI/I, KOTOprIjI YUUTBIBAET BUHOBHOCTDH OHJHGaIO[HCﬁCH CTOPOHKI.
A pacnpocTpaHeHue Ha Bce Pa3HOBUIHOCTHU 3a0JTy K/IEHUS] OTHOCUTEJILHON HEIeICTBUTEILHOCTH
OrpaHUYMBAET KPYT JIUL, UMEIOLUX UHTEPEC B OCTIAPUBAHUMU.

B-60cbmbix, y4€T 106pOCOBECTHOCTU U BUHOBHOCTH CTOPOHBI, COBEPIUMBILEN OLIMOKY, IPU-
BOJUT K OOSI3aHHOCTH BO3MEILICHUS TIOHECEHHBIX KOHTPAreHTOM YOBITKOB, IPUYEM KaK B CBSI3U CO
ClIEJITaHHBIMUA NPUTOTOBJICHUSIMU U MCIIOJIHEHHBIM IO JJOTOBOPY, TaK U B CBSI3U C aHHYJMPOBAHU-
eM jioroBopa. OgHako OTAeNIbHbIE BOMPOCKHI pa3Mepa U OCHOBAHUI TPasKIaHCKO-TIPABOBOI OTBET-
CTBEHHOCTHU TPeOYIOT 6oJiee MOIPOGHOr0 pacCMOTPEHMS.

B-0esamwix, cTOpOHA, IOMYCTUBIIIAS OIIMOKY , MOKET TOJITBEP/IUTH JICCTBUTEILHOCTD JIOTO-
BOPA, OIHAKO OyAy4Yu OJHOCTOPOHHUM aKTOM, NOATBEPKIACHUE CTABUT 3ALUUTY APYrOil CTOPOHbI
B 3aBUCHMOCTb OT BOJIM OLUMOAIOLLIETOCs, YTO HE MOJHOCTBIO FAPaHTUPYET 3aLLUTy KOHTPAreHTa.
Bo3MoxkHOe pellieHre BUUTCS B IOMCKE CIOCOO0B NepepacnpeiesieHu pucka OlIMOKN B MOMEHT
3aKJTIOYCHUS IOTOBOPA.

PesyabTaThl NpoBeIEHHOrO UCCIIE0BaHUS TPEOYIOT AAJbHENILIEr0 OCMBICIIEHUS, B TOM YHCJIE,
NPUMEHUTENILHO K POCCUIICKOM MPABY.

eTp ®Pumunmosny 2KukuH, 3aHrep, 3aH komnanusicsl Tykymos xkoHe Kaccunsros Jln-
TureidmH (Ka3zaxcran, Anmarel K.): @paHiy3 KYKbIFbIHIAFbI HIAPTTAFbI KaTeiK.

Epik nen epik-kirepfid KapaMma-KallbUTbIFbI KE3-KeITeH KYKBIKTBIK, TOPTINTI €Ki KYKBIKTBIK,
KYH/IbUIBIKTBIH, apachIHflarbl Tene-TeHIiKTI Taby MIiHAETiH KOSfbl: a3aMaTThIK alHAJLIMHBIH
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TYPaKTBUIBIFBI XKoHE epiK-KirepyliH aBToHOMUsIChI. COHbIMEH, KATeJIK XacaraH ajjaMfibl KOpray
abcomoTTi 60Na aIMai/bl-OHBIH €PKiH KYpMeTTey eKiHIi TapanTblH aKbura KOHBIMJIbI YMIT-
TepiH 6y30aybl KepeK, OYJT 3aHIbIK-TEXHUKAJIBIK, KOHE CasiCU-KYKBIKTBIK TYPFbIIaH TEHAECTIipi-
I'eH TOCILII KasKeT eTeIi.

Kepicinwe, 6yrinae Peceiie »koHe 6acka MOCTKEHECTIK eiepyie KaTe TYCIHIK 3KapaMChI3-
IBIKTHIH MAPTUHANIbI HET131 PEeTiHfIe KApaCThIpbLIabl, Oy KeGiHece MaCeNeHl JYPhIC TEOPUSIIBIK,
TYCIHY/IiH 6OJIMaybIMeH 0alIaHbICThI. )Kannmeyponaan IeHree Jie KaTeNiK Typallbl COmmon
core OKyBIH i3neyme KUBIH[bIKTap TybIHI[aI/I,HbI MyHbIH 69pi KOHTHHEHTANIb/IbI-KYKBIKTBIK
OOCTYPAL OUImIpeTiH >KoHe KemcneyuanTepmH maMbIFaH Ky#heci 6ap ¢paHily3 KYKBIKTHIK,
TOPTiOiHIH TOXipUOeciHe KYTiHY KaXKeTTUIIrH TYAbIPA/IbL.

Ochbl MaKasaja PiuM KyKpIrbIHaH Gacran ®paHIysIarbI MiH)IeTTeMe KYKBIFBIHBIH COHFbI pecop-
MachIHA JIEHiH ( sepmmey obvekmici) KCJIICIMHIapTTa.FbI KaTemKTepre KO3KAPaCTap/IbIH AaMybI Tall-
JaHaJIbI. 3epmmey NoHI TAPTTArbl KATEHI €Ki alaMHBIH ele—>K1rep1 aKTiCi peTiHfie KapacTbIpyMeH
HIEKTeNe/l SKYMBICTBIH MaKCaThI (ppaHily3 KYKbpIFBIHIAFBI KaTedik cebebiner llapTThiH xkapaMchI-
3bIFBIH TaHY YIIIiH KasKeTTi MapTTapabl aHBIKTay GOJIBII Ta6bUIaIIbI >K¥MI)ICTI)IH RbLAbIMU HCAHG-
Ablebl PpaHIy3 KYKBIFBIHAFBI IAPTTAFbI KATEJIK TYpasibl LTIMHIH OPBIC TUTIHAET] alraiKbl )KYI/leJII
Npe3eHTalMsIChiHAa GallIaHbICThI. ABTOP/BIH, TY>KbIpbIMIapbl ®paHiry3 JOKTPHHAIIBIK, iepeKKe3epi
MEH COT NPAKTUKACHIH TalJayMeH PaCTalajibl. ZKanmpbl, >KyMbICTa KaJTbI FEUTHIMUA 9J11CTep e, JKeKe
FBUTBIMU JJIICTEp Jie KOJJIaHBUIA/IBI: TAPHUXH, CATBICTBIPMAIIBI-KYKBIKThIK,, HOPMATHBTIK.

TyiiinOi ce30ep: epik, epik-xcieep, Mamine, KeAICIM-UAPM, HAPAMCHIIObIK, HAPAMCHIIOLLK,
HCAHBLABIC, PPAHUY3 KYKbI2bL, PUM KYKbi2bl, CAALICIbIPMANALL KYKbIK,.

Petr Filippovich Zhizhin,Associate, Tukulov Kassilgov Shaikenov Disputes (Kazakhstan,
Almaty c.): Contract mistake in French law.

The contrast between intent and expression of will makes it a challenge for any legal system
to find a balance between two legal values: stability of civil turnover and autonomy of will. This
means that the defence of the erring party cannot be absolute - respect for his will must not violate
the reasonable expectations of the other party, which requires a balanced approach from the legal-
technical and political-legal points of view.

On the contrary today in Russia and other post-Soviet countries mistake is regarded as a
marginal ground of invalidity, which is largely due to the lack of proper theoretical understanding
of the problem. At the pan-European level there are also difficulties in finding a common core of
the doctrine of mistake. All this makes it necessary to turn to the experience of the French legal
order, which represents the civil law tradition and has a developed system of defects of consent.

This paper analyses the development of approaches to mistake in contract from Roman law
up to the recent reform of the law of obligations in France (the object of the study). The object
of the study is limited to the treatment of mistake in contract as an act of free will of two parties.
The purpose of the paper is to clarify the necessary conditions for recognising the invalidity
of a contract due to mistake in French law. The scientific novelty of the work is due to the
first systematic presentation of the doctrine of mistake in contract in French law in Russian.
The author’s conclusions are supported by the analysis of French doctrinal sources and judicial
practice. In general, the work uses both general scientific methods and private-scientific methods:
historical, comparative-law, normative.

Keywords: Intent, expression of will, deal, contract, invalidity, nullity, misrepresentation,
French law, Roman law, comparative law.
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NMPABO KAK MNJIAHUPOBAHUE. PELLEH3UAl HA KHUTY
CKOTTA K. LLUANMUPO «3AKOHHOCTb»
(MEP. C AHI., M., 2021).

AxmyaabHoCmb PElieH3UM HACTOSLIEH KHUTH O0YCJIOBJIEHA 3Ha-
YUMOCTBIO HAY4HOIO Hacle[jusi COBPEMEHHOro ¢uocoda Ipasa,
npoceccopa Menwvckoii mkonsl npaBa B CIDA Ckotra Ix. Mlanu-
po. IIpeomem uccaedosanus B PELEH3UM 3aKJFOYAETCSl B aHAIIU3E
CTPYKTYpPbI I OCHOBHOH TeMaTHKH HAY4YHOT'O M3JaHKs MepeBojia 3Ha-
menuToit Kauru C. lamrpo «3akoHHOCTB», u3ganHoi B 2011 r., Ha
pycckuit si3bIK. Lleab pabomut COCTOMT B PEKOHCTPYKLMU KITFOUEBbIX
3JIEeMEHTOB CTPYKTYphbI npaBoBoil KoHuenuuu C. llanupo kak mexa-
HM3Ma OPraHU3aLOHHO-TIJIAHUPYIOLLEH MeSITeIbHOCTU COLMAIIbHBIX
MHCTUTYTOB, OOIIECTBA W FOCY/IAPCTBA, €€ KOHIENTYAILHOTO 3aMbIC-
Jla ¥ 3HAYEeHUs ISl pa3BUTHUS TEOPUU TpaBa U (pusiocouy npasa Ha
COBpPEeMEHHOM 3Tane. Hosusna memwvi 0OOYCIOBIEHA WHTEPECHBIM
. ¢popmarom obocHoBaHus aprymenToB C. lllanupo — aKCKITFO3UBHOTO
A.B. AMAUKHH, NPaBOBOTO MO3UTHUBU3MA C JIEMEHTaMK COLIMOJIOTMH MTPaBa, MO3BOJIs-
OLIMX NPOCNIEANTD XapaKTep 9BOJIOLMH €ro (PrII0CO(CKO-MPaBOBbIX
B3MUISA/I0B. B KayecTse men00o6 uccae0osanus NPUMEHSINCH METOMbI
MCTOPUYECKOI PEKOHCTPYKUMU ¥ MHTEPHpPETAlK MPaBOBbIX B3IJIs-

A-$.H., K.10.H., Associate Professor
Boicimest koAbl paBa
Magsut Narikbayev University

(c. Acrana, Kasaxcran), JIOB Y4YEHOrO Ha OCHOBE PaGOThI C UCTOUHNKAMU HayYHOI MH(pOpMA-
"AeH ApHCTOTEACBCKOTO . OcHOBHOIL 6b1600 pelien3nn Ha KHury npogeccopa C. anupo
obmecrsa (BenxoGpurasms), COCTOMT B TOM, UTO €r0 NMPABOBasi KOHLEMIHs CUHTE3UPYeT Pasmay-
uaen Bpurancko-Kasaxckoro HBIE MO/IXO/IbI K XAPAKTEPUCTUKE HOPMATHBHOM MPUPOJIbI MPaBa.

npaBoBoro obmecrsa Karuesvie caosa: ¢punrocogusa npaea; npasosas oOeiicmeu-
E-mail: a_didikin@kazguu kz MeAbHOCMb; NPAGO6ble NOHAMUA, NAAHUPOBAHUE; NPABOEbLE UH-

cmumymioly 2ocy()apcm60; 06wecm60 .

B 2021 r. Ha pyccKoM $I3bIKE BBILLIEJ MEPEBOJ], U3BECTHON KHUTM aMEPUKAHCKOIO TEOPETH-
ka rpasa Ckotra lllamipo «3aKoHHOCTE» . MI3HaYanbHO OMyOJMKOBAHHAS Ha SI3bIKE OPUTMHATA B
2011 r., oTa KHUTA BbI3BAJIa OYPHYIO PEaKIMI0 aKaJIeMIUECKIX YICHbBIX B COJMUAHBIX 3apyOesKHbIX
HAYYHBIX M3JaHUsX, 1 NOOy/uIa oOpaTUTh BHUMaHUe Ha aBTopcKyto KoHuenuuio C. Illanmmpo o
BO3MOYKHOCTU COEJMHEHNS TPEACTABIICHUI O MPaBe U COLMAIBLHOrO MIaHupoBaHust. HecmoTps Ha
HEKOTOPYIO WJIEOJIOTMYECKYIO HArPY>KEHHOCTb MOHSTHUI «IUJIaH» U «IIJIAHUPOBAHME», OHU OCTa-
FOTCSl BAXKHOI YacThIO TIOHATHITHOTO anmnapaTa 3KOHOMHWKHM W COLMOJIOTHH, & 3HAYUT MOTYT ObITh
NPUMEHEHBI U K c(pepe MpaBOBOTO PETyINPOBAHNUSI. .

Cawm aBrop kuuru, Ckort lllanmpo, sBnsiercst npodpeccopom Menbckoil MIKOIbI TpaBa U BUJ-
HBIM MPEJCTABUTENIEM SKCKJIO3MBHOIO NMPABOBOIO Mo3uTHBU3MA. OH MOJTyuYusl IOPUANYECKOE
oOpaszoBanue B Menbckom yHuBepcuteTe, a B 1996 r. nmonyumn y4eHyro cTeneHb IoKTopa (u-
snococpun B KonmymMOuiickoM yHHMBEpcHTETE MOCie 3allUThl guccepTauun Ha temy «[IpaBuma u
NPaKTUYECKUI Pa3yM».

Cdepa Hayunbix nHTEpecoB CkoTrTa lllanvpo 4Ype3BbMAHO IIMPOKA: OT MEXKAYHAPOJHOTO
M KOHCTUTYLMOHHOTO MpaBa /0 YroJIOBHOTO MpaBa M kubepoezomacHocTH. OH TakkKe SBIseTCs

© A.b. Mumukun, 2023
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PELIEH3WW N BUBJINOTPAOUA

OCHOBATeJNleM 1 JIMPEKTOPOM J1aGopaTopun KudepoesonacHoctn Membckoro yansepentera'. Tem
He meree, C. lllampo nHTEpECceH, mpeskie Bcero, Kak (puaocod mpaBa v MpaBoOBEN, HAMMCABIINI
MECATKM HAYYHBIX CTaTel U pa3fiesioB MOHOTrpacuii B pycie NO3UTUBU3MA U aHATUTUYECKOH (hu-
sococpuu npasa. B 2011 r. oH cran u3BecTeH cpefn TEOPeTUKOB MpaBa Ojaroiapsi CBOei KHUTe
«3akoHHOCTb»?. Takske C. lllanvpo 6611 oHIM U3 perakTopoB OKcopACcKOro cOOpHUKa cTaTein
no ropucnpyaeHmu u gpustocodpun npasa 2002 r., s KOTOPOro OH Hanucan ctatbio «[1yoauu-
Hasi BIacTh»>. B 2017 r. BbIlLIA €llie OfIHa ero KHUra — « IHTepHAIMOHAIMCTRI: KaK PaiMKaIbHbIN
IUIaH OOBABUTE BOMHY BHE 3aKOHA M3MEHWJI MUP»*, TIOCBSIIIIEHHAST IPUHSITHIO B 1928 1. MeKTyHa-
poaHoro gokymeHTa — ITakra bpuana — Kensora v ero BiusiHMs. Ha BHELIHIOKO NOJIUTUKY TOCY-
[apcTB U pa3BUTHE MexXyHapoaHoro npasa. Kpome Toro, C. lllanupo BXOIUT B pelakKMOHHYIO
koyteruto CTaHgOopACKoii HUUKIIONeauu (huocoduu, OTBeYasl 3a peJakKTUPOBAHUE CTAaTell B
o6nactu pusiocodun mpasa’.

B cBoMX pa3mblLIEHUSIX O NPUPOJE MpaBa aBTOP CTABUT OHTOJIOIMYECKMI BOIPOC O BO3-
MOSKHOCTH TIOSIBJIEHHsI Takoro (heHoMeHa Kak mpaBo®. Ecim panblire (hunocodbl COpaBiIsuich C
OTBETOM Ha BOIPOC, YTO NMEpBUYHEE, MPABO, OOIIECTBO UM FOCYAApPCTBO, aneumpys K bory kak
NEepBOHAYAIILHOMY CYBEpEHY, TO COBPEMEHHbIE MPABOBE/IbI, BKJIOYask CTOPOHHUKOB €CTECTBEH-
HO-NIPABOBOI TEOPUHU, MbITAIOTCS Pa3peliUTh ONMUCAHHbBINA Napaiokc nHauve. Eciu cnepoBaTh u3-
BECTHOMY MPUHLMMY «TWIbOTHHBI [1. FOMa»’ 0 TOM, 9TO U3 00AHCHO20 HEBO3MOKHO BBIBOJIUTD CY-
ujee 1 Haob0pOT, TO MO3UTUBUCTCKOE ONMCAHKUE NPABA U MPABOBOW CUCTEMbI OY/IET HEBO3MOKHO.
Benb u3 conprasibHBIX (haKTOB (CyIIee) HEMB3sT BLIBECTH HOPMATHBHBIE MTPEMMMCAHys (OJDKHOE ),

B cBoeit aBTopckoit konnenuu C. llanmupo obpaiaer BHUMaHWe Ha Takyio cepy AesiTelb-
HOCTH JIFOfIell B OOILIECTBE KaK COLMaIbHOE TUaHupoBanue. OH OroBapuBaeTCsi, YTO HE MPOBOJIUT
6€3yCJIOBHYIO aHAJIOTUIO MEK/TY 3aKOHOM U IIJIAHOM, HO CTABUT cebe Leb MOKA3aTh CBSI3b MEXK/Ty
HUMHU. [ToKa3aTeabCTBO TOTO, YTO NPABO CYLIECTBYET, OCYLIECTBIISIETCS] TAK e, KaK JJOKa3bIBa-
€TCsl CYLECTBOBAHUE TOrO WJIM UHOTO IJIaHA, MOTOMY YTO (PyHAAMEHTAJbHbIE, 0A30BbIE 3aKOHbI
AEVCTBUTEJILHO SIBJISIFOTCS. HUYEM MHBIM, KAK MJIAHAMU, IETEPMUHUPYFOLLIUMU IPUPOJIHYIO UJIU CO-
qManbHyto cpefty. CyliecTBOBaHUE Y OIMpENIEJIEHHOT0 CyOBheKTa BIACTHBIX MOJHOMOYMI MOXKET
ObITh YCTAQHOBJIEHO TOJIbKO COLMOJIOTMYECKH, Be[Jb 3TO HE BONPOC MOPANBHON JIETMTUMHOCTU
CcyOBeKTa, a CKopee BOMPOC O TOM, IPUHSIT JId COOTBETCTBYIOLUMU B IAHHOI CUCTEME IOTKHOCT-
HbIMU JIMUAMU TU1aH, KOTOPbIA CAHKUMOHUPYET U TPeOyeT MOJUUHEHUSI STOMY CYOBEKTY.

JlesiTenbHOCTD B chepe mpasa, TO €CTh AESITENbHOCTb 3aKOHOfIATENEH, CY/Iell — 3TO COLMalb-
Hoe TTaHnpoBanue. OHU TNIAHUPYIOT XU3Hb TPaXKfaH, OMPEMEISIOT, KTO JIOJKEH ObITh HajlelleH
nosHOoMounsiMu. [1o muenuto C. lllammpo, mimaHupoBaHue MpeacTaBiIseT cOO0N YHUKATBHYIO Ye-
JIOBEUYECKYIO JIESITEJIbHOCTD, M TIPY MOCTPOEHUM CBOEH TEOPHUHU OH ONMUPAETCsl HA KHUTY (pustocoa

'Scott J. Shapiro // Yale Law School URL: https://law.yale.edu/scott-j-shapiro (nata oGpareHusi:
28.11.2023).

2Shapiro S. J. Legality. Massachusetts: Harvard University Press, 2011.

3Shapiro S. J. Authority // The Oxford Handbook of Jurisprudence and Philosophy of Law. New York:
Oxford University Press, 2002. P. 354-402.

“Shapiro S. J., Hathaway O. The Internationalists: How a Radical Plan to Outlaw War Remade the
World. New York: Simon & Schuster, 2017.

SEditorial Board // Stanford Encyclopedia of Philosophy URL: https://plato.stanford.edu/board.html
(nara oobpawenus: 03.12.2023).

Shapiro S. J. Legality. Massachusetts: Harvard University Press, 2011. P. 45-51.

"IOm 1. TpakTaT 0 YesIOBeYeCKOM MPUPOJIE, MU TOMbITKA MPUMEHUTH OCHOBAHHBIN Ha OMbITE METON
paccy>KJieHHst K MopasibHbIM nipemeTam. M., 1995. C. 229-230.

8Shapiro S. J. Legality. P. 89.
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Crandopackoro yHuBepcutera Maiikia Bpatmana, koTopslil B cBoeil kuure «Hamepenue, ninaHbl
1 TIPAKTHUECKUI Pa3yM» OIPEIEII YeJIOBEKa KaK «IIaHUPYIOIee CyInecTBO»”. [TaHb! ocTaBIIs-
10T 32 CO00# TMOKOCTD, YTOObI OJICTPaUBATLCS MOJ] T€ UJIK UHbIE 00CTOsITeNIbCTBA. [InaHbl UMEIOT
CJIOXKHYIO CTPYKTYPY, TaK KaK IJIaH UMEET HE TOJBKO CJIOXKHYIO CTPYKTYPY, HO U pasfieiecH Ha
aTanbl U 3a1a4u 6oJiee MEJIKOro MiaHa BHYTpU 607b1Ioro. To ke camoe MOXKHO HaOMoaaTh U B
3aKOHOJIATEIILCTBE, M BO BCEI JICITEILHOCTH YIIOJTHOMOYEHHBIX OPTaHOB B chepe MmpaBa.

Paccyxnast o npaBoBom nosutuBmsme, CkoTT lllanmupo oTMmeuaeT: «To, 4TO SBISETCS TIpa-
BUJTLHBIM WJTM HETIPABWJILHBIM C TPABOBOM TOUKY 3PEHUS, 3aBUCUT OT JIPYTHX JIFOfIel 1 HEKOTOPBIX
KOHKPETHBIX APYTHX JHIp» %, DTrM cpepa MpaBOBOTo peryInpoBaHust OyAeT OTINYATHCS OT cpe-
PBI MOpaJu, rjie OCHOBHYIO POJIb UTPAET COfiepsKaTesibHasi MOpalibHAsl aprymeHTanusi. B ropuau-
YECKOH 3Ke cpepe HOPMbI 3aBUCSIT OT JIOJKHOCTHBIX JIULL, UX yCTaHaBauBatouux. O6nacts mna-
HUPOBAHWSI TaK3Ke YCTAHABJIMBAETCS C TIOMOIIBIO COLMAIILHOTO, & He 3TUIECKOT0 UCCIIE/IOBAHMS,
TaK KaK YCTaHOBJICHVE HAJIMUMS TUITAHOB — 9TO yKa3aHWe Ha MX MPUHSTHE, TO €CTh Ha TO, UYTO TUIaH
OblI JIEVUCTBUTELHO MPU3HAH JIOJIbMU. Takum 00pa3oM, JIOCTOMHCTBA M HEJJOCTATKHU TIaHa, UX
cofiepKaTesbHast 4acTh He BaykKHA JIJIsl TIO3UTUBUCTCKOTO paccysKaeHusi. B aTom aBTop ycmaTpu-
BAeT CBSI3b MEXKJ1y TJIAHOM U MPABOM: (pyHIaMEHTAJIbHbIE 3aKOHbI ABTOPOM MPU3HAIOTCS MJIAaHAMU,
a MpaBoOBasi /IEATEILHOCTh — COLMATLHBIM MJIAHUPOBaHUeM! !,

Bricka3piBaHre aBTOpa O TOM, UTO «HOPUMUECKUEC HOPMbI 3aBHUCST OT JIOJKHOCTHBIX JIUII,
MX YCTaHaBIMBAOIINX >, OTHAKO, HE MIPElyCMaTPUBAET PEJIEBAHTHOCTh JIAHHOW TEOPUH JIIs TIpa-
BOBBIX CHCTEM, MPETyCMATPUBAIOIINX BO3MOKHOCTH BIIMSHWS TPETHUX JIMI KaK Ha 3aKOHOJIA-
TEJbHYIO, TaK U Ha MPABONPUMEHUTENIbHYIO MPAKTUKY, OCOOEHHO B TOM CJIy4ae, €CJIi MPaBOBOM
NPOLECC 3aTparuBaeT YyBCTBUTENBHYIO JIJIsl 00IIeCTBa cpepy SKOHOMUUYECKON, KyIbTYPHON WU
COIMATILHOM JESITEILHOCTH.

C. lanupo paccMaTpuUBaeT MJIAHUPOBAHKUE KAK BUJL JCSITEILHOCTU, KOTOPAsl MOAPa3yMeBaeT
aTanbl (POPMYJIMPOBAHMS, IPUHATHS U TIPUMEHEHNs1'2. B pasjiesie mpo MHIMBUY AJIbHOE TLIAHUPO-
BaHWE OH BBOJWUT TEPMUH CyON.AaH — TIJIaH, B KOTOPOM YKa3bIBaeTCsI CIIOCOO peanm3anyd e,
YCTAHOBJICHHOU JIPYTMM IIJIAHOM, ¥ IPUBOAUT B MPUMEP IJIaH «MOYKUHATEH MOMa, [JIsl peain3a-
MU KOTOPOTO POKIAETCS CYOTIaH «KymUTh efy» 2. [Tpr 9T0M M3HAYAIBLHBIN MTaH MPE/CTABISIET
€000i1 MyCTYH 000JI0UKY, HETIOJIHBIN TJIaH, KOTOPbIN MO0 MEPe HAMOJHeHUS! CTAHOBUTCS TOJIe3-
HBIM, TIPUOOPETAET UEPAPXUIECKYIO0 CTPYKTYPY, KOTOpas TOfipa3yMeBaeT NMPUHSATHE MPOIILIbIX
Pa3MbILUIEHNAI W PEIIeHNH KaK JJAHHOCTb.

BBupy cyiecTBOBaHMS TaKMX OCOOSHHOCTEH MCUXMKH UYeJOBeKa KaK OrpaHMYeHHAas paryo-
HAJILHOCTB M HEIOCTATOK JIOBEPHs K ceOe, Mbl IPUOeraeM K 3a0Aa208PeMeHHOMY NAAHUPOBAHUIO.
[Tnanb1 He MOTYT POTUBOPEUUTH JIPYT APYTY, & TAKKE JOJISKHBI COTJIACOBBIBATHLCS C MPEICTABIIE-
HUSIMU YeJioBeKa (TpeOoBaHNE HEMPOTUBOPEUMBOCTH MOJIEPKUBACTCS IPArMaTUUECKUM OOOCHO-
BaHMEM IUJTAHUPOBAHUS: 1IeJIb TUIaHA JIOJKHA ObITh JOCTUTHYTA, & COTJIACOBAHHOCTD YO XK/ICHUI
MO3BOJISIET JIOCTUYb LIEJIU TJIaHA B MUpE, IJe 9T yOexKjieHusl NprucyTcTBYrOT)' . Takske miiaHbl
MOJDKHBI OBITH CTAOMIIBHBIMK, YCTOMYMBLIMUA K TIEPECMOTPY, HO TIPA 3TOM MEPECMOTP JIOJKEeH
MMETh BECKHME OCHOBAHMSI, TaK KaK MEPECMOTP TUIAaHOB 0e3 Ie1ecO00pa3HOCTH JIMIIAET CMbICTIA
caM MpoLecC MIaHUPOBAHMUSI.

OtpesnbHOE BHUMAHKE, OIHAKO, HEOOXOIMMO YJIEJUTh PACKPBLITUIO ABTOPOM KOHUEMUUU J0JI-
TOCPOYHOTO TUIAHUPOBAHMSI, YKa3aHHBII UM UCTOYHUK MOTHBAIIWH, JISXKAIINIT B OCHOBE TIOJIOOHOM
NeATEeTLHOCTH, TaK ¥ XapaKTEePUCTUKM CaMOTO aKTa TUIAaHMPOBAHUS B LIeJIoM. Tak, B KayecTBe

°Bratman, M. E. Intention, Plans, and Practical Reason. Stanford: CSLI Publications, 1987. P. 15-26.
“Hanmupo C. 3akonHocTh. M., 2021. C. 214.

UHampo C. 3akonrocTs. C. 217.

2Tam xe.

BTammmpo C. 3akonHocTs. C. 218.

“Iampo C. 3akouHocTs. C. 223.
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OCHOBHBIX KpUTEpUEB forocpouHoro miaHa, C. [lanupo BbigeasieT HENPOTUBOPEUUBOCTD 1A~
HOB N0 OTHOLIECHUIO JAPYT K APYTrY, COOOPA3HOCTh UX C MPEACTABICHUSIMU YEJIOBEKA U TMOKOCTh
K N3MCHCHUSM. HCHpOTI/IBOpe‘H/IBOCTb IJIaHOB MO OTHOWICHUIO APYT K APYTry, HECOMHEHHO, SBJIsA-
€TCA BAKHBIM KPUTEPUEM TTPU AKCUOJIOTUYECKOM aHAJIM3€ B CUTYyallu KECTKOM HeO6XOﬂI/IMOC—
TU BbIOOpA U3 OTPAHMUYEHHOT'O YMCJIA PABHO3HAUHBIX BapUAaHTOB. Bompoc ke coriaacoBaHHOCTU
TpeOOBaHUII MJIaHA C NPEACTABICHUSIMUA YeJIOBEKa TPeOyeT OTAEIbHOrO YTOYHEHUS!, TIOCKOJbKY B
JAHHOM CJIy4ae Mbl UIMEEM JIENIO C BHYTPEHHUM BbIOOPOM Ka>KJ0I0 KOHKPETHOIO CyObEKTa MJIaHa,
YTO MOYKET OCJIOKHUTh KaK CaM ITPOLECC €ro peaans3alyu, TaK U aJanTaluio YeJI0BeKa K pe3yJib-
TaTaM IAaHHOTO TIpoIecca.

Taxske C. lllanupo npepyiaraet pasanyaTh HUCXo0auee u 80cxooauee nianuposanue. Huc-
XoJisiliee TUIAHMPOBaHNUE HAUMHAETCS C «OOIIero JISNCTBUsI, KOTOPOE HEOOXOIMMO BBINOJIHUTH
KOTOpOe Jiajice pa3duBaeTCsi Ha HECKOJIbKO OCHOBHBIX 3ajiau’’. B ciydae BOCXOJISIEro MiiaHu-
POBaHUs MUIAHUPYIOLIMI UMEET CMYTHOE MPEJCTABICHUE O LEJSX U NEPEXOAUT K OOyMbIBAHUIO
3a7]a9 «HIDKHETO YPOBHS». DTOT BWJ IUIAHUPOBAHWS TIOJIE3€H, KOTya TUTAHUPYIOIWIA HE MOXKET
YCTAHOBUTL CBsA3b ME2KNTY 3a/ladyaMiu, HO, BbIIIOJIHASI HU3KOYPOBHEBLIC 3a/1a4l, COCTABJISACT TTOJTHBIN
TJIaH IEVICTBUIA.

Oran npumeHenus miana C. Hlanupo pa3duBaeT Ha Tpu 3Tana: MIAHUPYIOUIUIA CyObEKT 10J-
JKEH OIpPEeeNIUTh CofiepKaHKe MaHa, KOHTEKCT ero NPUMEHEHUs! U CIOCO0 COrJIacoBaHUs MIaHa
B 9TOM KOHTEKCTe 'S,

[1nanbi TIPECTABISIIOT COO0M abCmpakmuble NPONO3UKUOHAABHbBLE CYUHOCHIU, KOTOPBIE Tpe-
OyIOT, pa3peliatoT WK YIOJHOMOUMBAIOT areHTOB JISMCTBOBAThL WM HE IENCTBOBATH OTNPE/c/ICH-
HbIM 00Pa30M MPU OMPEEeIeHHbIX YCIOBUsIX. Takoe onpeniesieHre aBTOPOM Mi1aHa, OUeBUHO, CTa-
BUT MepeJl HaMU OffHY U3 (pyHJaMEHTANIbHBIX TIpo6iieM pusiocodun — npoo.aemy ce0000bt 804lL.
Kaknm 06pa3zom JlaHHBbIE «CYIIHOCTH» (K BOMPOCY O PEJICBAHTHOCTHU WCIOJIB30BAHUS JIAHHOTO
TEPMUHA JIJ1s1 UX 0003HAYEHUSI Mbl OOPATUMCSI HECKOJIBKO HUXKE) MOT'YT BJIMSThH HA YEJOBEUECKOE
TIOBETICHNE , «TPeOysT» WIH «3amperas» 4To-To? [TockombKy cdepa CyIecTBOBaHMS «TUTaHa» Kak
(peHOMEHA COCPEOTOUEHA UCKITIOUUTENBHO B YTUIIMTAPHON 00JIACTU YEJIOBEUYECKON JIEATENbHOC-
TU, Mbl MO2KEM NMPUHUMATH UK HE NIPUHUMATDb UX BO BHUMAHUE (eCIIl/I, KOHEYHO, Mbl HE ﬂeﬁCTByeM
coBceM 0e3 IJ1aHa, MOJUMHSISICh BHE3aMHbIM U3MEHEHUSIM Halllero COOCTBEHHOIO HACTPOCHUS WU
HENpeooaUMbIX (PAKTOPOB OKPYKAIOWEH cpefibl), OHAKO UX CYLIECTBOBAHUE HE IapaHTUPYET
TOr0, YTO CYOBEKT WX KTO JUOO APYroi, OyeT NOJUUMHSITHCS UM UCKITFOUUTEILHO NOTOMY, UTO
3TO ObUIO OMNpEJIENIEHO MPU (POPMUPOBAHUH TIJIAHA.

Tak, Hanpumep, TOCYAAPCTBO, PYKOBOACTBYSICh BOPOCAMHU OOIIECTBEHHOTO OJIArOMONTyYHs,
NpeanuchbIBacT CBOUM I'paKjlaHaM HE COBEPIIATb HEKOTOPLIX ﬂeﬁCTBMﬁ — JAOIYyCTUM, HE MEPEXO0-
[UTb IOPOTY B HEMOJIO3KEHHOM MECTe Ha 3alpellaroluii 3Hak cBeTopopa. OqHAKO B TOM cllyyae,
€CJIM BBIMOJIHEHUE JAHHOTO MPENUCAHUS HUKAK He OyIeT KOHTPOJIMPOBATBLCSI CAaMUM Tocynap-
CTBOM, a €r0 HEUCIIOJIHEHHE HE MOBJICYET 32 COOOI OLLYTUMbIX CAHKIMI, O0JIee TOro — €CJi cama
popora 60Jsiee He BbIIOJHSIET CBOE (DYHKLIMOHAILHOE HA3HAUEHUE U, HAPUMED, HE IKCITYyaTUpPy-
€TCsl B HACTOSIIEEe BPEMST — MHOTO JI UEJIOBEK, OMAa3[bIBAIOIIMX HA pabOTy WU CBUMIAHUE, CMO-
I'YT BO3/IEpXKaThCs OT HAPYILLIEHHUS MJIaHa, NPelyCMOTPEHHOIO rOCY/IapCTBOM, YTOOBI PEaIM30BaTh
cBoM Manbl? OCHOBOIA 17151 UX PYKOBOJICTBA K [IEMCTBUIO CIYKUT HE CTOJILKO HAIMYME MJIaHa KaK
TaKOBOI'0, CKOJILKO COOCTBEHHAs1 CBOOO/A /1711 BbIOOpA NPUOPUTETHBIX Lesieid U CBOOOAHON OLECH-
KM BO3MOKHBIX PUCKOB JAHHOIO IEMCTBUSI HA OCHOBAHUM COOCTBEHHOIO MUPOBO33PEHHUSI.

Tak>ke HEesICHOM SIBJIIETCS MPUPOJA MPOUCXOXK/CHHUSI 3TUX CYLIHOCTEN — CYLLECTBYIOT JIM OHU
B UJICAJIbHOM MUPE, HO]IO6HO IVIATOHOBCKUM UJI€AM, UJIN K€ Ka)Kl[bIIjI IJ1aH, C TOYKU 3pEHUA aBTO-
pa, BOIJIOWACTCS B COUUAJIBHBIX UJIU TEJIECHBIX Cy[U,HOCTﬂx?

BlIamupo C. 3akonHocTb. M., 2021. C. 224.
YTammpo C. 3akonHOCTH. M., 2021. C. 227.
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Anpukun A.B. MpaBo kak nnaHupoBaHue. Peuensna Ha kHury CkoTTa k. LLlannpo «3akoHHOCTbY...

Onupasich Ha laHHOe panee ompefesnienne Hopmbl', C. lllanupo 3akmovaer, 4TO TUIAHBI SIB-
JISIFOTCSl HOPMOI (OJTHAKO HE BCE HOPMbI €CTh IJ1aHbl). UesoBeK, MPUHUMAS! JIMYHbINA NJ1aH, MO YM-
HSIETCSl HOPME, YTO BO3MOXKHO OJiarofjapsi pallMOHAIbHON CIIOCOOHOCTH YeJIOBeKa KaK IMJIaHUPY-
OLLEro CYILECTBA UM TIOUMHATHCS (Ha 3TOM 6azupyeTcst 3(p(heKTUBHOCTL MiiaHupoBaHus). [1cu-
XOJIOTHS TJITAHUPOBAHUS TIO3BOJISIET YEJIOBEKY (POPMHUPOBATH MCUXUUYECKKE COCTOSIHUS, KOTOPbIe
TUIAaHUPYIOT TOBEJICHNE, a TakKe JIAET OCO3HAHUE TOTO, UTO 3TH COCTOSIHUS HAJIAaratoT Ha HEero
HEKOe palyoHaIbHOE JIaBlIeHre,, TOOYK/arollee K BHINOTHEHNIO TIaHa.

Mo>kHO MOJIBECTH MPOMEKYTOYHBIN UTOT: OOIIME TIaHbl «HAMPABIISIOT ¥ KOOPIUMHUPYIOT T0-
BeJIeHNE YYAaCTHUKOB, KOMIIEHCUPYSI KOTHUTMBHbIE OTPAaHUYEHUS U pa3pelasi COMHEHHS U Pa3HO-
IJ1acHsi, KOTOPBIE ... BO3HUKAIOT B CTPATErMYECKUX KOHTEKCTax» ',

Janee C. lllanupo paccMatpuBaeT Tpu coco6a co3fiaHus O0IIEro TIaHa, KOTryla WISHbI TPYIIIbI
He BOBJICUEHBI B MPoILiecC pa3paboTKy MiaHa. K TakoBbIM OTHOCSITCS noAumuKd, oobliau u uepap-
xus. [IpuHSTHAE TPYTIO OCHOBHOTO TUIAHA JIJTsl HUBEIMPOBAHUS 3aTPaT Ha 0OCYK/ICHNE HAa3bIBASTCS
C. lanmpo «npuHSATHE NOIUTHKW» . OH WUTIOCTPUPYET 3TO Ha IPUMEPE TPYNIIBI JIFOAEil, KOTOpbIe
JIOrOBOPWITMCH MEPUOITYECKY COBMECTHO TOTOBHUTD Y3KUH U, HE TPATs BpeMsl Ha 00CY>K/IeHHE MEHIO,
npuoeraroT K TOTOBbIM pelenTamM 13 rasethbl. [1osiaeHre oobluaeB — 3TO TOXKE COCO0 CHUXKEHUE
3aTpar Ha NMeperoBOpkbl, U MPY 3TOM 0ObIUaK MOSIBIISFOTCS CIOHTaHHO . CTaHapThI-00bIYau, BO3HUK-
e HetesieBbiM 06pazom, C. lllanmpo npejiaraet Ha3bIBaTh AAAHONOOOOHBIMU HOPMAMU, TAK KaK
OHM WCTIOJTHSIFOT (DYHKIIMM TUTaHa — S9KOHOMMSI pAacXOJIOB Ha 00CY>K/IeHNe, KOMIEHCAIs KOTHUTHB-
HBIX OrPaHUYEHNIT ¥ OPraHn3alisi BHY TPUrPYIIIOBOro nosefenus'®. Ecim rpynna nopydaeT ofHomMy
YeJIOBeKY TMJIAHUPOBAHWE BCEH Tpamesbl [l OCTAIbHBIX, TO 3TO 3HAYUT, YTO IPYIa NPUHUMAET
UepapXuio, IpU3HAeT IJIABEeHCTBO OJIHOTO uesioBeka, jupepa (koroporo C. llamupo HaszbiBaeT a¢h-
(PEKTUBHBIM MEXaHU3MOM ILIAHUPOBAHVSI) HaJl IPOLECCOM MTPUTOTOBJICHNS] UMM TTULIIH.

ABTOp OTMEYaeT, YTO B JICITENILHOCTH, BKJIFOUAIOIIEH HepapXuto, OOIINe TIIaHbI SBIISTFOTCS
CaMOPEryJIMPYIOIMMHKCS, OHU ONPEJENISIIOT CIOCco0bl CBOEro cosfianust u npuMenenus”’. Korma
YJIeH TPYIIbI, YIIOJHOMOYEHHBIN OOIIM TUIAaHOM, JIAeT PacTopsi>KeHNne, OH TaKuM 00pa3oM pac-
HIMPSIET TIJIaH U IOTIOJHSIET ero cyoranamu. Korja rpynmna yBeanyrBaeTcs 10 pa3Mepa KpYIMHOH
KOMIIaHWUH, BCTAeT BONPOC O MOTUBUPOBAHUU YJIEHOB I'PYMNIbI U MPEOJI0JIEHNU UX OTUYKAEHHOCTH
ot niesitenibHOCTH?! . TIPOMCXOIUT criequanu3anysi, Jijisi WICHOB TPYIIbl MPUHUMAIOTCS «MOJUTH-
kn», Kotopble C. lllanmnpo HasbiBaeT noaoxcenusamu. [lonoxkeHns: He TpeOYyIOT BEPbl CyO'bEKTOB
B MX MCTUHHOCTh, UX JIOCTATOYHO JIAIIb PACCMATPUBATh KaK MCTUHHBIE JTISI IOCTUKEHNS LEITH.
Taxske 00BABISIOTCS (PaKmMopU3ayuu , KOTOpbie ONPEENSIOT HEHHbIE (DAKTOPbI, KOTOPbIE CTOUT
YUUTBIBATh. BBOJSTCS pa3peleHns, KOTopble COOOIAIOT YJIeHaM TPYIIbI, YTO OT HUX He TpeOy-
€TCsl BBINOJHSATE. [IpuHSTHE MOMUTHKY, TTIONIoKeHus U pakTopuzauuu lllanpo HasbiBaeT cyonaa-
Hamu oOIIero NyiaHa, KOTOPbIe OPraHN3yrT NMOBE/ICHKUE TPYIITIHI.

Brnagenbipl GOBIIMX KOMITAHUI MOTYT TaKyKe UCTIONIb30BaTh MHCTPYMEHTHI JISIIEHTPAITN3AIIN
Y BHEJIPUTH BEPTHKAILHOE pa3fieieHe TPy/ia, KOTOPOe OMPEEIUT «KPYT IOBEPUS» U YCTAaHOBUT
uepapxuto B rpymmne®. JIyisi AeueHTpam3ayi nepapXxun MPOBOIUTCS HAJIETICHNE YICHOB TPYIIbI
MOJTHOMOYHSIMU,, KOTOPbIE IAIOT MPABO PYKOBOAMTEISIM IPUMEHSITh TIaHbI K ApyruM. [1nanbl, onpe-
[eJIsTIoLMe MOJTHOMOYHSI PYKOBOJIUTENIEN, onpefiesisitolre Hajexkaiye npoueaypsl, C. lanupo
Ha3bIBaCT UHCMPYKUUAMU. [JaHHbIe 0COObIE TUIBI IUIAHOB PETVIAMEHTUPYIOT HE JISHCTBYSI WICHOB, a
caM TIpoIecC MIaHUPOBAHUSI (TO €CTh OTBEYAIOT Ha BOMPOCHI, KTO IUIAHUPYET U KaK MIaHUPOBATh).

""Hopma — abCTpaKkTHBIA 0ObEKT, KOTOPbI JICUCTBYEeT KaK PyKOBOJICTBO JIJIsl OBEJICHUS] M CTaHApT
7151 €70 OLCHUBAHMS.

B¥amupo C. 3akonHocTh. M., 2021. C. 245.
PIamupo C. 3akonHoCTh. M., 2021. C. 248.
XMammpo C. 3akonHOCTH. M., 2021. C. 251.
! Mammpo C. 3akoHHOCTH. M., 2021. C. 254.
2[Mammpo C. 3akonHOCTH. M., 2021. C. 257.
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Tem camMbIM NJIAHUPOBAHUE B NMPABE — 3TO 00513aTENILHOE O(PUIUATBHOE UHCTUTYLIMOHAILHOE
KOJIJIEKTUBHOE COLMAIBHOE TUNIAHUPOBAHUE , KOTOPOE TOXKE MOAUMHSIETCS IJIaHy , KOTOPBIIA B CBOKO
odepefb pactpefestsieT MOJTHOMOYMS MEXKIY OpraHaMy M MOJKHOCTHBIMU JIMLIAMU: 3aKOHOATENN
YCTaHABJIMBAIOT TJIAHbI, CYy[bU UX UCTONHSIOT. [LaHupoBaHue, B OTIMUME OT AaYu KOMaHAbl B
KoMaHHo! Teopun [Ik. OCTUHA, MOKET OCYLIECTBISITHCS 6€3 OCO3HAHMSI, YTO B JAHHBIA MOMEHT
OHO OCYLIECTBIISICTCSI.

[TpaBo — 3TO cllOXKHAasi OpraHM3alusl COUUAILHOIO MJIAHUPOBAHUS JIJIs1 PELLIEHUS] COLMATBbHbIX
npo6sieM. OHaKo mpu3HaHue 3Toro ¢akTa He sBisiercs s C. lllampo oTcTymieHneM oT mpa-
BOBOT'O TIO3UTHMBU3MA, TaK KaK TIaH MOXKET KaK BECTHU K UCTIOJHEHUIO MOPATLHON WA COLUAITb-
HOW LIeJIM, TaK M He BECTH K HEl; OH MOXET ObITh 3(P(PEeKTUBHBIM U HEI(P(PEeKTUBHbIM. UseHbI
KaKOH-HUOY/Ib KOPMNOpalUU TaK>Ke CTaBAT Nepefi CBOel OpraHu3alyeil MIaHbl, OJHAKO 3TO HE
PaBHSIET €€ C MPAaBOM, TaK KakK IUIAHUPOBAHKUE OT MpaBa OTIMYAETCS TeM, YTO MPaBY HE HYXKHO
NPOBEPSITH CBOU HOPMbI HA COOTBETCTBUE €11I€ YbUM-TO HOPMaM, U TEM CaMbIM, OHO SIBJISIETCST KaK
OblI TIOTBEPK/AIOIIMM JICHICTBUTEILHOCTEL camoro cebs (self-certifying)®.

Takxxe cTouT oTMeTUTh, 4To C. lllammpo sBiseTcs SBHBIM TPOTUBHUKOM UHKAHOSUBHO0 NPa-
6806020 NO3UMUBU3MA, COTIITACHO KOTOPOMY MOpaJsibHbIe (pakThl MOT'YT BIIMSITH HA CYILIECTBOBAHUE
WJIM HA cofiepyKaHue mpasa u 3akoHa. OH cuuTaeT, 4YTo odpalleHue K MOpasu MpU BbISIBJICHUU CO-
[ep>KaHUM 3aKOHA JIeaeT NPaBO HEHY XKHbIM. Eciii OTBET yKe COep>KUTCS B HAC CAMUX, B HAILIEM
NPEACTABIEHUM O TPaBe, TO 3a4eM HyKeH npuHyxparowmii 3akon? Ilo cnoam C. Hlanmupo, ato
KaK HOX /71l KOHCEPBHOIT OaHKM, KOTOPBIi pabOTaeT TONBKO TOI/IA, KOTja 6aHKa y>Ke OTKpbITa*.

HecnyuaiiHo, 4TO laxke B €ro KHUIe, HAMMCAHHOM ¢ KoJiieroi u3 Menbckoro yHUBepcUTeTa
YHoit X3Tayail — «MHTepHAMOHAIUCTBI: KaK paJIMKalbHbIN MaH OObSIBUTH BOIMHY BHE 3aKOHA
usmenua mup»>>, C. lllanupo Takke UCMONB3yeT MOHSATHE MIaHa JJIsl OMUCAHUST COOBITHS U3 UCTO-
pun MexxayHapogHoro npasa. OH yOexXXJEHHO CIOPUT CO CTOPOHHUKAMU MPABOBOr0O peasu3ma,
YTBEPXK/1asi, YTO HOPMbI MEXKYHAPOIHOIO MPABA CB3bIBAIOT FOCYAAPCTBA, JaXKe €CJIU MOCSJHUE
HapyILIalOT 3T HOPMbI, Kak OblU10 ¢ HapyweHueM [lakta Bpuana — Kennora Ha nmpotsizkeHun
3HAUNTENIBHON YacTu XX Beka. HopMa MexkayHapoHoro npaBa Haubosiee a(ppeKTrBHA HEe Torfa,
KOIJIa OHA 3aCTaBJISIET FOCYAPCTBA AECTBOBATH BOMPEKU CBOMM MOOYKIEHUSIM, a KOT/ja OHA Me-
HSIeT caMu ux moOyskaeHns>®, [TapusKCKuil MakT 03HAMEHOBAJT HAYaJI0 KOHIIA 3MOXHU, KOTTIA BOIHbI
ObLIM HOPMAJILHBIM SIBJICHUEM.

Kak Hlanupo neiTaercs npeoposeTs NpuHuMn «ruiaboThlbl [1. FOma»? Benep 3a I'. XapTom
C. llampo oTpHIlaeT CyIIeCTBOBAaHNE HOPMATUBHBIX (DAKTOB B TipaBe. UT0OBI 060CHOBATH CBOIO
MO3ULMIO, OH MPUBOJIUT CJEAYIOMI mpuMep. BylaBouHbIi YKOJI NPUYMHSIET 00JIb, YTO SIBJISIET-
Cs1 OOBIIEHHBbIM onucaTeNbHbIM (pakToM. C 3TUM (PakTOM MOXKHO B3aUMOJICHICTBOBATH OIHUM U3
ABYX croco60B. C HUM MOXHO «T€OPETUUECKW» B3aUMOJIEIICTBOBATD, TOCTUTasl €ro CYLECTBOBA-
HUE. DTa TEOPETUUYECKAasl OPUEHTALMS SIBJISIETCSI OMUCATEILHON WM HAYYHOI; OHA BbIPAXKAETCS B
OMUCATEBHBIX CYKACHUSIX, COOOIIAIIMX 00 okpyxatouiem mupe. C Ipyrofl CTOPOHbI, MOXKHO
3aHMMATBCS ONMUCATENbHBIM (DAKTOM «ITPAKTUYECKU», B3sIB HA Ce0s1 00513aTE€JIbCTBO OTHOCUTHCS
K HEMY ONpeieJIeHHBIM 00pa3oM. ITa MpakTUIeCKasi BOBJICUECHHOCTh MPUBOUT K HOPMATUBHBIM
CY3KJICHUSIM, KOTOPBIE TIPEJICTABJISIIOT COO0I 00513aTeNIbCTBA PACCMATPUBATDL OMUCATENIbHbIE COC-
TOSIHUSI MUPA KaK UMEIOLLIUE ONPe/esIeHHbIN BEC B PACCY3K/ICHUSIX O TOM, YTO AesaTb. HopmaTtus-
HbIE€ CYKICHUSI C 3TOW TOUYKU 3PEHUS HE NPUHUMAIOT HOPMATHUBHbIE (PAKTHI B KAUeCTBE CBOMX

ZShapiro S. J. Legality. Massachusetts: Harvard University Press, 2011. P. 221-222.

#Shapiro S. J., Was Inclusive Legal Positivism Founded on a Mistake? // Ratio Juris. 2009. Vol. 22.
Issue 3. P. 144-146.

BShapiro S. J., Hathaway O. The Internationalists: How a Radical Plan to Outlaw War Remade the
World. New York: Simon & Schuster, 2017. P. 11.

*Hathaway, Oona A., Shapiro, Scott J. What Realists Don’t Understand About Law // Foreign Policy
URL: https://foreignpolicy.com/2017/10/09/what-realists-dont-understand-about-law/ (maTa oGparueHust:
03.12.2023).
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00bekTOB. [ToaToMy cyXJieHre 0 TOM, UTO YKOJI OyJIaBKOM — 9TO HEUTO TJIOX0e, He TIPETEeH/yeT
Ha TO, YTOOBI MPEJCTABNSITL HOPMATUBHBIN (PaKT, YTO YKOJ OYJIaBKOH MJIOX, UM YKOJIbI MIJIOXU.
DyHKIMS HOPMATUBHBIX YTBEPXKACHUI COCTOUT B TOM, YTOOBI BBIPA3UTh MPAKTHUYECKOE B3aNMO-
[eNiCTBIE YeJIOBeKa C ONnucaTeNbHbIMU (pakTaMu. PyHKIMS HOpDMATUBHON TEPMUHOJIOTUY SIBJISIET-
Cs1 9KCMPECCUBHOI, a HE PENPE3eHTATUBHO: OHA BbIPAXKAET COCTOSHUS yMa, a He J1aeT NPeJICTaB-
JIEHUE O COCTOSTHUM MUpA.

Takum o6pa3oM, KOTfia KTO-TO yTBEPKJIAET, YTO OH OOs3aH BBINOJHATH CBOM OOEIIaHWS,
OH BBIPAXKAET CBOIO MPUBEP>KEHHOCTH CONMAILHOMY MPAaBWIIy BBIMOJHEHUS] OOCUIaHWi, a He
YTBEP3K/IaeT CYILIECTBOBAHME HOPMATUBHOTO (PaKTa, TPEOYIOUIEr0 OT HEro BBIMOJHEHWS] CBOMX
oGeutanuii. Ha ocHoBanmuu flannbix paccyxpaenuit C. llanupo pemraer nmpobsemMy NpeojioseHus
npuniun FOma cnegyromm o6pazom. OH npejiiaraeT 3aMeHUTh TakKoe ONKCaHue 00513aTesIbCTBa,
Kak «JInio 06s13aH0» Ha: «C TOUKM 3peHHsT 3aKOHA JIUIO 00s13aH0»?’. Takum 06pa3oMm, 37ech HeT
HUKaKWX HOPMATUBHBIX (PaKTOB, U3 IECKPUNITUBHOTO (haKTa Mbl BEIBOJIUM JIECKPUTITUBHOE CYXKIe-
HIe, CIIefloBaTeNbHO, mpuHIMn FOMa He HapymaeTcs.

HecMmoTps Ha TO, uTO husocod mbiTaeTcs yKa3aTh Ha OTHAEIbHbIC HEJOCTATKY KOHIETIIN
npasa . Xapra, uccrnefnoBarensimu otmevaetcs™, yro kaura C. lllanupo B HEKOTOPBIX OTHO-
HICHUSIX SIBJIIETCSl peMUHKUCHeHuen Ha padory I'. Xapra. OHa Tak ke HauMHAaeTCsi C U3BEYHOTO
BOIIPOCA, UTO TaKOE TPaBO, TPOJIOJIKAST TPAIUIMIO KOHIIENTYAILHOTO aHAJIN3a U JlaKe HalrCcaHa
TaK, 9YTOObI OXBATUTh MIMPOKYIO ayIMTOPHUIO BCEX 3aMHTEPECOBAHHBIX, @ HE TOJILKO Y3KHil KPYT
cnenpamucToB. Tem He meHee, C. Illannpo co3man caMOCTOSITENTbHYIO 3aCITy KMBAOIIYI0 BHAMA-
HIE KHUTY, a He paboTy 1Mo 0000IIEHUIO YK€ NMEIOIIMXCS TOUYEK 3PEHMS .

Cunycts aBa rofa nocJe Bbixopga Kauru C. lllamupo «3akoHHOCTH», B 2013 1. 6b11a OMy 6JUKO-
BaHa KHWTa, COfIep3Kallasi CepUI0 KPUTHUECKUX CTAaTell UTAIbSIHCKUX TEOPETHKOB MPaBa HA KOH-
HETIMIo TpaBa Kak IUlaHupoBaHusi. VccienoBaTenn OTMETHIIN, YTO FOPUAMUYECKUE MIKOIbI XX
B. Pa3feMJIMCh MO TAKUM HANpaBJICHUSIM: TEOPUSl €CTECTBEHHOTO MPaBa 3aHMMAJIACh TJIABHBIM
00pa3oM BOMPOCOM LIEHHOCTH TpaBa M €ro MOPAJbHBIM M3MEPEHHEM, TOTfa KaK FOPUMIEeCKUi
MO3UTHBU3M U IOPUANYECKUI pean3M MHTEPECOBAUCH TJIABHBIM 00pa3oM (haKTUUECKUMU OCO-
6enHoctsamu npasa. OpHako C. llanupo, pazpaboTaB CBOO KOHUENIIUIO,, MPEANPUHSIT IOCTOMHYIO
NONBITKY MPECTABUTh IMHYI0 KaPTHHY, OOBEUHSIOIINE U Te, U IPyrue BOMpoChl. TeM He Me-
Hee, psiJl TPABOBEJIOB BHICKA3aJI COMHEHIE OTHOCUTEITLHO TOTO, HACKOJIBKO 3HAUNTEIBHBIN BKIIA]]
yaanoch C. llanmmpo BHecT cBomMHM paboTamMu B Teopuro TpaBa. [Ipexye Bcero, pazymeercs,
KPUTHKA KacajlaCh ero aBTOPCKOM KOHIETINY NpaBa Kak ruiaHnpoBaHus. Hanbonee pagukanbHyo
kputuky [lanupo gan uccieposaresb Bpyno Cenano®.

On ormevaet®, uro ¢unocodp M. Bpatman, Ha koToporo cceitaercst C. llamupo B cBOMX
paboTax, nucajn JUllb O NAAHUPOBAHUU 6 OMHOUEHUU CaMO20 cebs, a He mpembux auly. XoTs
M. BpaT™aH IefiCTBUTEILHO TIHCAT O COLMAIILHOM TTAHMPOBAHUN U O TUIAHUPOBAHUM KaK O KOJI-
JIEKTUBHON JICSITEIbHOCTH, PeYb 11JTa TOJIBKO 00 areHTe MIaHMPOBaHMSI BO MHOXKECTBEHHOM YHC-
Jie, TO €CTh O HAMEPEHNM BCEro KOJIEKTHMBA MOCTYMAaTh KaKnuM-m6o oopazoMm. C. Ilanmmpo ke
CO3HATENILHO Pa3pbIBACT CBSI3b MEK/y TUIAHOM M HaMepeHUeEM, JIOMyCKasl MJIaHUPOBAHUE B OTHO-
LIEHUH JIPYTUX 3a IPyTuX.

B ero koHuenuuu npaBoBasi CUCTEMa BBICTYMAET «MAaCCOBbIM areHTOM ILJIAHUPOBAHUS
(Massively Shared Agency unu MSA), ojHaKO 3HaUUTENbHAS YACTh €r0 YWICHOB, HECMOTPS Ha
pasfiesienrie UMM TeX e TUIAHOB C IPYTMMH WIEHAMH, HUKaK He TPOSIBIISIET HAMEePeHUsI B OTHO-
[IEHUN TaKWX TUIAaHOB, KOTOPbIE OHA MO TeM WM MHBIM NpuunHaM paspaensieT. C. [llanmpo mumrer,

YShapiro S. J. Legality. Massachusetts: Harvard University Press, 2011. P. 185.
BCoyle S.Review: Legality and the Liberal Order // The Modern Law Review. 2013.Vol. 76. Ne 2. P. 401.

¥Bruno Celano // Universita degli Studi di Palermo URL: https://www.unipa.it/persone/docenti/c/
bruno.celano (mata o6pamenus: 04.12.2023).

*¥Celano B. What Can Plans Do for Legal Theory? // The Planning Theory of Law: A Critical Reading,
ed. by Canale D., Tuzet G./ Law and Philosophy Library, Vol. 100. Dordrecht: Springer, 2013. P. 129-153.
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YTO JI7Isl TOTO, YTOOBI FPYIINa fCTBOBAIA COOOIA, MOJHOMY €€ COCTaBY He HY>KHO CTPEMHUTLCS
K yCriexy COBMECTHOTO mpenpusitusi. JJocTaTouHO ObITh MPUOOIICHHLIMY K TIIaHY . DTOT IJIaH, B
CBOIO 0YEpEflh, MOKET ObITh pa3paboTaH TEM, «KTO JIEACTBUTEILHO HAMEPEH JOOUTHLCS yCIexa B
COBMECTHOM JIEAITEILHOCTH WJIH, TIO KpafHe Mepe, HaJieeTCcsT Ha 9T0» !

OpHako, Kak crnpaBeuinBo 3amevaeT b. CenaHo, ecliu Mbl TOBOPUM O MTAHUPOBAHUH JIJIS JIPY-
WX 3a IPyTUX, TO BHOBb BCIUIBIBAIOT CTApble BOMPOCHI: O BJIACTH, 00 00sI3aTEILHOM CHJIE, O TIPH-
HYKJIEHUH, O TIOJTHOMOYHSIX M TaK jasiee. [1ojo6Hasi MHTeprpeTais CTapbiX BOMPOCOB O MPUHY K-
JICHUHN, 00SI3aTEJILHON CHUJIE U TIOJTHOMOYHMSIX OTHEO/Ib HE BHOCHT SICHOCTH B MOHUMAaHUE MPUPOJIbI
npasa. VITaNbIHCKUI MPABOBES MPHUICPKUBAECTCS TOM TOYKHM 3PEHUS, YTO AreHT TUIAHUPOBAHMS
OCYIIECTBIISIET TAKYIO JIESITEILHOCTD BCEITIa B OTHOIIEHUH Ce0s1 CaMoro. A 9To 3HAYNT, UTO BHYT-
pu 3KCKJI03uBHOrO npaBoBoro nosutusuama C. llanupo u ero nocnefoBaTesieil MOSIBUTCS ellie
HEMaJIO MHTEPECHBIX MPUMEPOB M apryMEHTOB MO JJAHHON TeMaTuke. M y pyCCKOsI3bIYHBIX YMTA-
TeJell eCTh BO3MOXKHOCTD MPUOOIIUTHLCS K ITOM JIUCKYCCHU.

A.b. MupukuH, ¢+.g., 3FK., Maqsut Narikbayev University 2Korapsl KYKbIK
MekTeOiHiH Associate Professor (AcraHa K., Ka3zakcran), ApucToTeNlb KOFaMBIHBIH
My1eci (¥JIB16pl/lTaHI/lﬂ), Bpuranapik-Ka3ak KyKbIKTHIK KOFaMbIHbIH Myeci: KykbIK,
Kocnapiay periHjie. KiTanka moy: Ilanupo C. 3anppuibik. Mackey, 2021. 720 b.

byn xitanka mony kacayfiblH e3ekminiei Kasipri 3aMaHfbl KYKBIK (uaocodsl, AKIII-
Tarel Menb 3aH MekteOiniy npodeccopbl Ckorr k. Ilanmpo. Penensusigarsr sepmmey noui
2011 xbuibl mbikkad oirini C. HlanuponbiH, «3aHIblIbIK» KiTaObIH OpbIC TiJiHE ayjapraH
FbUIbIMM  OAChUIbIMHBIH, KYPBUIBIMBI MEH HETi3ri TaKbIpPbIObIH Tajjjay OOJIbIl TaObLIAJIbI.
Kymovicmoiyy maxcamot — C. lanupoHbIH KYKBIKTBIK, TYKbIPBIM/IAMACHI KYPbUTbIMBIHBIH, HET13T1
3JMIEMEHTTEPIH QJIEYyMETTIK WHCTUTYTTAp/IbIH, KOFaM MEH MEMJICKETTIH YUBbIMIACTHIPYIIbLIbI
JKOCTapiiay KbI3METiHIH MEXaHW3Mi, OHbIH TY>KbIPbIMJAMAJIbIK, IM3aiHBI MEH Ka3ipri Ke3eHJeri
KYKBIK TEOPUSCHI >KoHE KYKBIK (PUIOCO(MUICHIH [aMBITy YIIiH MaHbI3bl PETiHAE KanTa
Kypy. Taxwvipoinmoiy sanaavreor — C. lanmupoHbIH, 9KCKITIO3UBTI KYKBIKTBIK, TTO3UTHUBU3MHIH
JQJIeTepiH  HeTi3AeyMiH KbI3bIKThI (pOopMaThbiHA OallslaHbICThI, OHBIH (PUIOCO(USIILIK, KOHE
KYKBIKTBIK K&3KapacTapbIHbIH 9BOJIOLUSICHIHBIH CHIIATHIH 6a1<,bmayra MYMKIiHJIiK OepeTiH KYKBIK
QJIeyMeTTaHybIHBIH aneMeHTTepi 6ap. 3epmmey 20icmepi peTiHie FhIIBIMU aKIIapaT KGSHCPIMGH
XKYMBIC HeTi3iHJle FaJbIMHBIH KYKBIKTBIK, KO3KapacTapbiH Tapuxm Kaira KYpY 3KoHe TYCIHIpY
omictepi KommanbLIbl. [Ipodeccop C. llanmmpoHbIH KiTaObIHA IIOMY/IBIH He2i3el lgopbtmbmébwbt
— OHbIH KYKBIKTBIK TY>KbIPbIMIAMAChI KYKBIKThIH HOPMATHMBTIK CUNATbIH CUMATTAY/bIH 9pTY PJli
TOCUIIEPIH CUHTE3MIEHIi.

Tyiiinoi ce30ep: KYKbIK (Puaocopuacvl;, KYKbIKMbIK UWbIHObIK, KYKbIKMbIK Y2blMOap,
HOCNAPAAY; KYKbIKMbLK UHCIMUMYMMAp,; Memaeken,; KOAam.

A.B. Didikin, Doctor of Philosophy, PhD in Law, Associate Professor, Higher School of
Law, Maqsut Narikbayev University (Astana, Republic of Kazakhstan), member of Aris-
totelian Society (United Kingdom), member of the British-Kazakh Law Society. Law as a
planning activity. Book Review: Shapiro S. J. Legality. Moscow, 2021. 720 p.

The relevance of the review of this book is due to the significance of the scientific heritage of
the modern philosopher of law, Professor Yale Law School in the USA Scott J. Shapiro. The sub-
Jject of the review is to analyze the structure and main subject of the scientific publication of the
translation of S. Shapiro’s famous book “Legality”, published in 2011, into Russian. The purpose
of the work is to reconstruct the key elements of the structure of S. Shapiro’s legal concept as a
mechanism of organizational and planning activities of social institutions, society and the state,
its conceptual design and significance for the development of the theory of law and philosophy of
law at the present stage. The novelty of the topic is due to the interesting format of the substantia-

*IShapiro S. J. Massively Shared Agency // Rational and Social Agency: Essays on The Philosophy of
Michael Bratman. New York: Oxford University Press, 2014. P. 140—143.

104 Kykbik xxaHe memnekeT, Ne 4 (101), 2023



Anpukun A.B. MpaBo kak nnaHupoBaHue. Peuensna Ha kHury CkoTTa k. LLlannpo «3akoHHOCTbY...

tion of S. Shapiro’s arguments — exclusive legal positivism with elements of the sociology of law,
allowing us to trace the nature of the evolution of his philosophical and legal views. The methods
of historical reconstruction and interpretation of the legal views of the scientist on the sources of
scientific information were used as research methods. The main conclusion of the review of Pro-
fessor S. Shapiro’s book is that his legal concept synthesizes various approaches to characterizing
the normative nature of law.

Keywords: philosophy of law; legal reality; legal concepts; planning; legal institutions;
state; society.

Aast irTupoBanus u 6ubanorpadun: Aupuxun A.B. ITpaBo kak maanuposanue. Periensus Ha kuury CkoTra
Ax. Ilanmpo «3akonnocts>» (Ilep. ¢ anra., M., 2021) // Ilpaso u rocyaapcrso. Ne 4 (101), 2023. - C. 98-106.
DOI: 10.51634/2307-5201_2023_4 98
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| B MoHorpadumn npefcraBieHbl aBTOPCKME MaTePUaibl MHOTONETHNX
MPABOBOI nccnefoBaHuii GeHoMeHa NpPaBOBOro peannsma. OCH?BHOG BH/MaHMWe
PEAJTUZM obpalleHo Ha aMepuKaHCKoe, CKaHAMHABCKOe, POCCUINCKOe HamnpaBsiie-

HNA PeanMCTNYECKOro NOAX0AA K NPaBy, KOTOPbIE aKTyann3MpoBanu 3Ha-

YeHurie $haKTMUeCKOro onbiTa 1 NoBefeHVsA akTOPOB NPaBa, CTaB OTBETOM
IOPUANYECKON HayK/ Ha U3NULIHWIA GopManm3m 1 abCTpakTHOCTb NpaBa
B CLUA, LWBeuun, Poccun Havana - cepeguHbl XX B. Nogpo6bHo nccneno-
BaHbl OCHOBbI POCCMINCKOro MPaBOBOro peanv3Ma 1 NpoaHann3npoBaHo
ero pa3sutune B XXI B. OTMeueHbl 1 Apyrve BapraHTbl TPaBOBOro peanr3ma, a Takke npearnprHUMaemble
B HaCTOALLEee BPEMA MOMbITKM PEKOHCTPYMPOBATb M MEPEOCMbIC/INTD UCTOPUIO PEANNCTUYECKOFO MOAXO-
[a B lopucnpyaeHumn. KHvra npeactaBnaeTcs nepBoi B OTeUeCTBEHHON HayKe KOMMeKCHOM paboTol o
npaBOBOM peanun3me ¢ 0630POM KNnacCMyecKmx 1 COBPEMEHHbIX BapMaHTOB peanncTMyeckoro noaxoaa K
npaBy, PacCCMOTPEHNEM UAEN NNANPYIOWNX NPEACTaBUTENEN MPABOBOro Peann3ma, Foccaprem.

MoHorpadus agpecoBaHa HayuHbIM PaboOTHUKaM, MpenogaBaTensam, acnMpaHTam, CTyAeHTam, NpaK-
TUKYIOLUM IOpUCTaM 1 BCEM MHTEpecyoWMMca npobnemammn Teopum npasa, dunocodun npasa, UCTo-
pu1K yY4EHUI O MPaBe N rocyfapcTae.
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WHO®OPMALUA )14 ABTOPOB

B xypuan «[IpaBo m rocymapcTBO» NpPHHHMAIOTCS paHee HeOIyOIMKOBaHHEIE
Hay4yHBIE CTaThH, 3aMETKM, COOOLIEHMS O pe3ynbTaTax HCCIEOBAaHUN B Pa3IMYHBIX K¥bIK sxane MEMEKET
00MIaCTSIX IOPHCTIPYICHIMH (XKeIIaTeNbHO CPaBHUTEILHO-TIPABOBOTO XapakTepa), PeleH3 I g A G ARG
Ha HOBBIE HayYHBIEC FOPUIMUECKHE W3IAHHS, CTAThbU O 3HAYMMBIX HAYYHBIX KOH(PEPEHIIHIX Ll
10 IpoOJIeMaM rocyapcTBa M Ipasa.

IIpencrapiienHble 17151 OMyOIMKOBAHMS MATePHAJIbI JOJKHBI 0TBEYATh CJIeTyI0-
LM TPeGOBaAHHSIM:

» CozeprkaTh HOBYIO aKTyallbHYIO0 MH(OpMaIuio B OONACTH TOCYIapcTBa W IpaBa U
pe3yNBTaThl OPHTMHAIBHBIX HAYYHBIX HCCICIOBAHWH, paHee HEOIyONMKOBAHHBIX M HE
[IpeTHA3HAYCHHBIX IS MYONMKAIMK B JIPYIUX W3JaHUAX. ABTOp 0053aH COOOIIUTH
PEIKOILIET MM TIPH IIPEZICTABICHUHN CTAaThU U JIPYTUX MAaTePUaIOB — OBUIH JI OHH OITyOJIHKO-
BaHbI WX TIPEICTABIICHE] B MHBIC H3IAHMSL.

» CIpyKTypa Hay4HOUM CTarbll BKJIIOYAeT Ha3BaHHE, AHHOTAIMH, KIFOYEBBIC CJIOBA,
BBEJICHHE, OCHOBHBIC TIOJIOXKCHHS, MAaTepHaNbl M METOIbI, Pe3ylIsTarhl (OCHOBHAS dacTh
CTarby, KaK MpaBuiio, 13 3-X — 4-X noapasaernos), 00CyKIeHHe, 3aKTI0YeHIE, HH(OpPMALIHIO O
(hMHAHCUPOBAHHH (TP HAJIMINH ), CHUCOK JIATEPATyPhL.

* Crarby IMyOIMKYIOTCSl HA Ka3aXCKOM, PYCCKOM, aHIIMHCKOM s3bIKax. B Hauane cratbn
TIOMEIIAIOTCST MHAIUAIBI 1 (paMIITHS aBTOpa (IIPU HATMYNH TIEPEBOAUNKA CTAaThH — TAKKe
HH(pOpPMALIHS O IEPEBOIUHKE, [P HECKOJIBKHX aBTOPAX CTAThU YKA3bIBASTCSl ABTOP-KOPPECIIOH/ICHT), YUeHasl CTeIIeHb, YUeHOES
3BaHME, JODKHOCTB, Kadenpa, By3, HHast HHPOpMaIs 0 MecTe padoThl aBTOpa, TOPOJI, CTpaHa, MMEeKTpoHHbIH aapec. [Tocne
(amune aBTOpa — Ha3BaHME CTaThH, TPH AHHOTAIMHK (HE MeHee 5-8 MpeUIoKeH i) Ha PYCCKOM, Ka3aXCKOM U aHIJIMIICKOM
S3bIKAX (C mepeBooM (haMUIINK, MHHUIMAIOB aBTOPOB, MECTa Pa0OTHI KayKIOTO aBTOpa M Ha3BaHUS CTarbi). B aHHOTarmm
PACKPBIBAIOTCSI AKTyaTbHOCTh TEMBI, PEIMET UCCIIEI0BAHM, 1IETb PaOOThI, METO/IbI, HOBU3HA 1 OCHOBHBIE BBIBOJIbI CTATBH.
Tocne kax o aHHOTaMU — 10 KIIIOUEBBIX CJI0B HA COOTBETCTBYIOLIEM SI3BIKE.

* Crarbst oobemom 10-20 crpanui popmara A4 pomkHa ObITh HabpaHa B TeKCTOBOM pezaktope Microsoft Word mprdrom
Times New Roman, pasmepom 14, qepe3 oiH HHTEPBAI U IMETh BCe HEOOXOMMMBIE CTPYKTYPHBIE AIEMEHTHI CTaThU (CM.
Boiie). Crarbu 00beMoM Oosee 20 CTpaHHMII COMTIACOBBIBAIOTCSI C [NIABHBIM PEIAKTOPOM.

* CHOCKH B CTaTbe — MOCTPAHWYHBIC, CO CKBO3HOI Hymeparmeil. O0s3aTeNbHbI CChUTKH HA MCTOYHHKH OITyOJIMKOBAHUS
TIPUBOMIMBIX CTAaTHCTUYECKUX JAHHBIX, HOPMATHBHBIX AKTOB, B TOM UHCIIE MEKTyHAPOIHBIX U 3apyOeKHBIX. B KoHIIE cTaThu
JIAeTCsl CIUCOK JINTEPaTypbl — OCHOBHOW M3y4YEHHOI aBTOPOM HAyYHOM JINTEPaTyphl 10 JAHHOW TEMeE, B TOM YMCIIe HOBEHIIIEH
(Ha s13bIKe OpUTHMHAJIA ¥ OTACIBHO B JIATUHCKOH TpaHcmuTepaimy). Penakimst sxypHana «[IpaBo u rocyaapcTBoy peKOMEHIyeT
HCIIONIb30BaTh CPABHUTENIBHO-TIPABOBOM MarepHai 110 CTpaH, W3y4HTb JIMKALMK [0 CMEXHBIM TEMaM B HallleM
JKypHaJie (CM. apXHB Ha caiiTe KypHaJla) M BKIIFOYUTH TTOJE3HBIE U3 HUX 111 Barreit paboThI B prcTaTeiiHyto OHOmorpagmro.
Homepa VJIK, 'PHTH, crincok nuteparyps! (B asiyaBUTHOM MOPSIAKE) U PUMEYAHHs (CHOCKH ) OOPMIIFOTCSI B COOTBETCTBUH
¢ 'OCTamm. [pu ccputKax Ha HHTEPHET-PECYPCHI YKA3BIBACTCSI aBTOP, HA3BaHHE TEKCTA, CAIT/IOPTaJL, TOHBII AJIEKTPOHHBIN
aJipec MaTepuana, 1aTa ero OTKPhITHSL

* B KoHIIe CTaThby JODKHA OBITh 3aIUCh: «CTaThsI IMyOIHKYeTCs BIIEPBBIE, HE PEICTABILIACh M He Oy/ieT Mpe/iCTaBIeHa B
JIpyrye W3IaHUs», CTABUTCS JaTa U MOANKCH aBTOpa (aBTOPOB). 31eCh JKe MOMEIIAIOTCS CBEACHUS 00 aBTope (ABTOpax):
(hamMuIIHSL, UM ¥ OTYECTBO IOJTHOCTBIO, ICKTPOHHBIH aapec, KOHTAKTHBIE TeIIe()OHBL.

* B penakuuio INpencTaBIIAIOTCS: 2JIEKTPOHHAS BEPCHsl CTAaThU, (DOTO aBTOpa (JKENMATelbHO — XyHAOKECTBEHHBIH, He
JIOKyMEHTaJIBHBIH 1opTpeT). [TocneHsist cTpaHna MPUCHITAeTCS TAKKE U B CKAHIPOBAHHOM BapHaHTe.

* TlocTynuBIIKMe B PENAKIMIO CTaThbH MPOXOIIT MPOLEAyPy MPOBEpKH Ha maruar (mo cucreMe Turnitin) ¥ ABOMHOIO
"cieroro” OHJIAWH PELEH3NPOBAHMS B PEAKOUICTHH O€3 HalpaBlIeHMs MOJHBIX PEleH3Hil aBropam crareil. Pemxorerws
BIPaBe OTKJIOHATH CTaTbH, KOTOPBIC [0 €€ MHEHHIO HE COOTBETCTBYIOT TPEOOBAaHHUSM JKypHasa. 3a OMIMOKH, HETOYHOCTH
Hay4HOTO 1 (haKTHYECKOTO XapaKTepa OTBETCTBEHHOCTD HECET aBTOp (aBTOPHI). B cirydae nepepaboTKH cTaTby Win I0pabOTKI
TI0 TIPOChOe PEAKIMH XKypHala, JAaTol MOCTYIUICHHS! CUMTAETCSI JaTa TONYYeHNs pefaKiiell OKOHIATEeIbHOTO BapHaHTA.
Ecit crarbst OTKIIOHEHA, PeaKIHsl COXPaHsET 32 COOOM IpaBo He BECTH AUCKYCCHIO 110 MOTHBaM OTKJIoHeHus.. [loctynuBime
B PEIAKIUIO MaTePUAIIBI BO3BPATY HE TTOUIEHKAT.

+ CoucKareIy, MaruCTPaHThI, aCIIUPAHTHI ¥ JIOKTOPAHTBI, €CIIH CTaThsl He ObUTa CHELMAIBHO UM 3aKa3aHa, NPEICTaBIIOT
CTaThlO JUIS PACCMOTPEHUSI B PENAKIMUIO_C PEleH3UeH HayYHOTO PYKOBOJAWTENS IUTM JOKTOpA IOPHAMYECKHX HAyK. 3aTeM
HOCTYNHMBIIINE CTAThU POXOJSIT ABOMHOE "crienoe" pelieH3UpoBaHNe Ha OOIINX OCHOBAHUSIX.

 OTTHCKH cTaTel He BBIIAIOTCS, TOHOpap aBTOpaM He BhIIUIadMBaeTcs. [Inara 3a ImyOnMKamiio ¢ aBTOPOB U UMTaTeIeH He

B3UMAeTCsL. ABTOP OITYONMKOBAHHOM CTAaTbH OMy4YaeT JEKTPOHHYIO BEPCHIO JKypHATa. Bee cTaTbi pasMeIlaroTest B OTKPBITOM

JOCTyIIe Ha caifte kypHaia u B PUHIT .
Bornee nonpobHas nnopmarus Ha caiire xypHaia (Cu.: https://km.mnu kz/ru/info).

AJpec ¥ KOHTAKTHbIC JJAHHBIE PEAKIIMH:
010000, T. Acrana, mocce KopramnkerH, 8, Maqgsut Narikbayev University,
texn. 8 (7172) 70 30 07
www.km.mnu.kz e-mail: pravoigos@kazguu.kz
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