CPABHUTEJIbHO-NTPABOBOE
UCCJNIE[JOBAHME CYLLIHOCTH
HEFTATUBHbIX YCJIOBUU

NMPUOBPETEHUA CTATYCA ALIBOKATA

B cTaTbe uccnepyetcs CywHOCTb HEFATMBHbIX YCIIOBUIA Kak Mpuo6-
peTeHuA cTaTyca aiBoOKaTa, Tak 1 OCyLeCTBNEHMA B JaSibHeNleM aa-
BOKaTCKOW feATeNbHOCTW. Ha OCHOBaHMM aHann3a nosIoXeHnn ykpa-
MHCKOT0 3aKOHOAATENIbCTBA, @ TAKXKE 3aKOHOAATENbCTBA 3apyOEXHbIX
cTpaH (fepmanunu, OpaHumu, Pecnybnukin KasaxcraH, Poccuiickoin Oe-
aepauuu, Pecny6nunku Apmenus, Monblum T.4.), aBTOP NPUXOANT K Bbl-
BOAY, YTO YKPANHCKNI 3aKOHOJaTeNb 3aKpennaeT 4OCTaTOUYHbI U Haj-
nexkalwmn KoMNIeKc Taknx ycnosui. [lenaetca BbiBog O TOM, YTO OT-
CYTCTBUE HaANeXKallero MexaHn3ma peanmsanmum HeKOTOpPbIX U3 TaKnX
YCNOBUI, @ TaKXKe OrpaHMyYeHHble BpEMEHHbIe PaMKW AeCTBUA 3anpe-
Ta Ha 3aHATME afBOKATCKOW AeATe/IbHOCTbIO ANA HEKOTOPbIX KaTero-
pUI N, He ONpPaBAbIBAET OCHOBHOWN LiEenun, KOTOPOW JOSIKEH PYKO-
BOJCTBOBATbCA YKPAMHCKMI 3aKoHOAATeNb NPY UX GOPMUPOBAHUN.
Takow Lenblo, N0 MHEHNIo aBTOPA, ABMAETCA HeAONYLeHNe K afBOKaT-
CKo npodeccrmn nuu, KOTopble CBOMMU AeNCTBUAMMN NOKa3anu, 4to
OHU He A0CTONHbI BOOGLLE UM B TEYEHWE ONPEAENIEHHOTO BPEMEHM
3aHMMaTbCA aABOKATCKOM JeATeNbHOCTbIO.

KnioueBbie c/10Ba: aBOKAT, a4BOKATCKaA AEATENIbHOCTb, CTATYC afBo-
Kata, HeraTuBHbIE yCII0BUA MPUOOPETEHNA CTaTyca agBoKaTa, npecTy-
r/1eHNe afjBOKaTa, MOPaabHO-3TUYECKNI YPOBEHb MPETEHAEHTA.

MexaHM3Me obecreyeHrs Npas U cBO6O YenoBeka, NpaBoBast

rnomotb 6€3 COMHeHVs BbICTYMaeT OAHMM U3 BaXKHEMNLLKX d1e-

MeHTOB. [apaHTVpys Ha KOHCTUTYLIMOHHOM YPOBHE NMPaBo nnLa
Ha nosyyeHue npopeccroHanbHOM NPaBOBOW MOMOLLYM U NMOKNaaas Ta-
Kyto 06813aHHOCTb Ha afiBOKaTa, rOCyJapCTBO YCTAHABMBAET U NOBbI-
LeHHble KBanuduKaLoHHble Tpe6OBaHUA AN1A NPeTEHEHTa Ha 3aHs-
TWe aiBOKATCKOM JeATEeNbHOCTbI0. Lienb 3aKpenneHns yKparHCKM 3a-
KOHOZATeNbCTBOM HEraTUBHBIX YC/IOBUIA NS MONyYeHUs CTaTyca af-
BOKaTa 06ycnoBneHa HeOOXOAMMOCTbIO He IOMYCTUTb K aIBOKATCKOM
npodeccum Tex N1, KOTopble CBOVMU ACTBUSAMY NOKa3au, YTO OHU
He OCTONHbI BOOOLLE UK B TEUEHVE ONPeAeSIEHHOr0 BPeMEHU 3aHN-
MaTbCs aiBOKATCKOW AeATENbHOCTbIO. [opafoK NpuobpeTeHns cTaTty-
Ca YKpanHCKOro aiBokaTa perynmpyetca, B yacTHoCT1 Pasgenom 2 3a-
KoHa YkpauHbl «O6 afiBOKaType U afIBOKATCKOW feATeNIbHOCTU». Tak,

© B. B. 3a6oposckuii, 2016

'Tpo aaBOKaTypy Ta aABOKATCbKY AiANbHICTb : 3aKOH YKpaiHu Big 5 nunHa 2012 p.
Ne 5076-VI // OiuiiHnit BicHMK Ykpainn. 2012. N2 62. Ct. 17.
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B. B. 3ABOPOBCKUIA,

afiBokaT, 0LeHT kadpeapkl rpaxjaHckoro npasa
[oCy1apCTBEHHOMO BbICLLEr0 Y4e6HOro 3aBeeHus
«YXropoCKuii HaLIMOHANbHBIA YHUBEPCUTETY

(r. Yxropoga, YkpauHa), K.0.H.

4. 1 CT. 6 faHHOrO 3aKOHA NPEAYCMOTPEHO, UTO aABOKATOM MOXET ObITb
dusnyeckoe UL, MMetOLLEe BbiCLIEE OPUANYECKOe 06pa3oBaHie,
KOTOpOe BNafeeT rocyfapCTBEHHbIM A3bIKOM, MeeT CTax paboTbl B
061acTn npaBa He MeHee [BYX feT, cAaBLuee KBanMUKaLMOHHBIN K-
3aMeH, NPOLLJTO CTaXMPOBKY (KpOMe CilyyaeB, yCTaHOBJIEHHbIX HaCTO-
AWM 3aKOHOM), MPUHANO NPUCATY afiBoKaTa YKpauHbl U MOay4nno
CBUAETENbCTBO O MpaBe Ha 3aHATME aiBOKATCKON AeATENbHOCTbIO. B
Y. 2 3TOW »Ke CTaTbU yKa3aHO Ha NepeyeHb UL, KOTOPble He MOTyT No-
Ny4mnTb CTATYC afiBOKaTa. Kpome 3T10ro, €T. 7 3akoHa YKkpauHbl «06 ag-
BOKAaType ¥ afIBOKaTCKOW AeATeNbHOCTU» NPesyCMOTPEHbI BUbl Ae-
ATENIbHOCTUN, HECOBMECTMMOM C aABOKATCKOM.

YunTbiBas KpUtepuii, KOTopbli ncnonb3yeT A.B. MenaHuyk,? KOTopas
yCnoBua NpuobpeTeHns ctaTyca NPUCAXKHOrO NOBEPEHHOro paspe-
NAET Ha fBe KaTeropurn (MONOXMUTENbHbIE 1 OTPULLATENbHbIE), MOMXHO
cAenatb BbIBOf, YTO 3akoHOM YKpauHbl «O6 afgBoKaType 1 agBoKaT-
CKOW fieATeNIbHOCTU» MPeAyCMOTPEHbI Kak MoSIoXKNTeNbHble (4. 1 CT. 6
3aKoHa), Tak U HeraTUBHbIE YCIIOBWA ANA NOSTyYeHNA CTaTyca afBoKa-
Ta (4. 2 cT. 6 3aKOHa), a TakXKe HeraTUBHbIe YCNOBKA A OCYLLeCTBe-
HUWA aABOKATCKOM AeAaTeNlbHOCTY (CT. 7 3aKoHa).

Mo Hawemy yb6exzeHuto, CHayarna LienecoobpasHo pacCMOTPETb He-
raTVBHble YCIOBUA KaK MPUOOPETEHMA, TaK 1 JaNbHEeNLWero ocyLecT-
BIEHUA afiBOKATCKOW AEATENIbHOCTU, @ Y»Ke MOTOM MONOXKUTENbHbIE
ycnoBusa nprobpeTeHns cTaTyca aaBoKaTta. Takas LienecoobpasHoCTb
3aK/YaeTcA B TOM, YTO MPU HAINMUMKW XOTA 6bl OAHOTO HEraTUBHOTO
YCIIOBUA, IMLIO HE CMOXKET WJIM MPUOBPECTM NPABO Ha 3aHATHE afBo-
KaTCKOW 1eATENbHOCTbIO, UMI »Ke OCYLLECTBAATH TaKyto AeATENIbHOCTb,
He3aBUCMMO OT HaNMUUA MONOXUTESNIbHbIX YCIOBUI 418 NONyYeHnA
Takoro craTyca.

Tak, HeraTyBHble YCIOBUA ANA NOMyYeHWA cTaTyca afBoKaTa npeg-
YCMOTPEHbI B Y. 2 CT. 6 3akoHa YKpauHbl «O6 afiBoKaType 1 afBoKat-
CKOW AeATeNbHOCTUY, Fhe OTMEYaeTcs, YTo He MOXeT ObiTb afBOKa-
TOM N0, KOTOpPOE:

1) MMeeT HeroralleHHYI0 U HECHATYIO B YCTAHOBJIEHHOM 3aKOHOM
nopsagKe CyArMOCTb 3a COBEPLUEHNE TAXKKOr0, 0COH0 TAKKOrO NpecTy-
NneHus, a Takxke NPecTynieHna CpefiHen TAXKeCTH, 3a KOTOpOoe Ha3Ha-
YEHO HaKa3aHue B BuAe NUeHna cBoboapl;

2MenaHuyk A.B.Mopagok ogepaHHA A03BOMY Ha 3aHATTA afiBOKATCbKOO AiANbHICTIO
B JOPeBONIOLiHIN Pocii Ta cyyacHin YKpaiHi: nopiBHANbHWIA aHani3 [9NeKTPOHHbIN
pecypcl. YHiBepcuTeTchKi HaykoBi 3anucku. 2013. N2 1. C. 353. Pexxum gocTtyna: URL:
http://nbuv.gov.ua/UJRN/Unzap_2013_1_53 (14 HoA6psa 2016 1.).
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2) NPU3HAHO CYOM HEAeecnoCoOHbIM MW OFPaHNYEHHO Aeecno-
COBHbIM;

3) NMLWeHo NpaBa Ha 3aHATME afBOKATCKON AeATENbHOCTbIO, — B Te-
YeHue ABYX JIET CO AHA NPUHATNA peLleHns O NpeKpalLeHny npasa Ha
3aHATME aABOKATCKOWN AEATENbHOCTbIO;

4) yBONEHO C JOJKHOCTM CyAbY, NPOKYpPOPa, CNIefoBaTenNs, HoTapuy-
Ca, C roCyAaPCTBEHHOW CY»KObI UK CITy»K6bl B OpraHax MECTHOrO CaMo-
ynpaBJieH1A 33 HapyLUEHWe NPUCATK, COBEPLUEHKE KOPPYMLNOHHOTO
NpaBOHapyLEHWA, — B TeUEHMe TpeX JIeT CO iHA TaKOro yBONbHEHMA.

MTaK, ogHM U3 HeraTVBHbIX YC/TIOBUIA ANA NONyYeHUA NpaBa Ha 3a-
HATUE afIBOKATCKOW AeATENbHOCTbIO ABNACTCA HaNMumMe y niua Hermo-
ralweHHOW WM HeCHATON CyAUMOCTU 3a COBEpLUEHUNE BbllleyKa3aH-
HbIX NpecTynieHni. Takoe NonoXxeHne yKparHCKOro 3akoHopaaTens,
no yteepxaeHuto .10. CTpenibHMKOBO Bbi3blBaeT peaKkLuio «yanBe-
HWA», MOCKOJIbKY «eCvi 06paTTb CBOE BHUMaHVE Ha NCTOPUYECKNI
nyTb Pa3BUTVA aABOKATYpPbl, TO Mbl YBUAMM, UTO paHee B aABOKaTypy
JonycKanm ToNbKo YenoBeka «61aropogHOro» MPouCXoxaeHus, a ce-
roAHA — NPeCTYMHUKOB. KaXkeTcs, Takue KpaliHOCTW He B NOMb3y afiBo-
KaTypbl, €C/IN Mbl XOTWM, YTOObI K HE OTHOCUINCD C JOBEPMEM KaK [0
BbICOKOPa3BWTOr0 MHCTUTYTa rpaxkaaHcKoro obuectsa».’ CnepyeT oT-
MeTUTb, YUTO YCNOBYE O HEBO3MOXKHOCTY MOJTyYMTb CTaTyC aABoKaTa Nu-
LIOM, UMEIOLLMM CYAMMOCTb (NP 3TOM, 63 Kako-nmbo AononHNTeNb-
HOW KBanundmKaLumm) copepanoch 1 B npefablayLleM 3akoHe YKpauHbl
«O6 apgBoKaType»? (4. 2 cT. 2). Hannuve HeCHATON 1 HeMoraLeHHOW Cy-
OUMOCTU ABNIAETCA NPENATCTBMEM ANA NPUObpeTeHnA 1 cTaTyca Cyfbu
(n.3 4.2 cT1.69 3aKoHa YKpauHbl «O CyaoyCTpONCTBE 1 CTaTyce cyaen»’)
1 npokypopa (M. 3 u. 5 cT. 27 3akoHa YKpaunHbl «O npoKypaTtype»®), K
TOMy TOXe 6e3 BCAKOW AONONHUTENbHON KBannduKaumm, yuntbisas
CTerneHb TAKeCTU COBEPLLUEHHOrO NPeCTyneHus.

[inAa onpepeneHna Hawero OTHOLWEHWA K AAHHOMY HeraTuBHOMY yCJ0-
BUIO /1A NMOJyYeHMA CTaTyca afBOKaTa, CYMTaeM HeoOXOAUMbIM, Npe-
X[Ae BCEro UccnefoBaTth OMbIT 3apybexHbix cTpaH. Tak, GpaHLuy3cKuii
3aKoHo[aTeNb MCXOAMT M3 TOTO, YTO CTATYC afiBOKaTa He MOXeET Mosy-
YnTb NNLO, el OHO 6bINO CYyObEKTOM COBEpPLUEHUA AENCTBUNA, KO-
TOpble NPVBENU K CyAMMOCTM 3a AeiCTBUA, NPOTUBOpPeYaLIe YecTy,
NoOPAJOYHOCTY N HPABCTBEHHOCTH, @ TAaKXKE CYyObEKTOM TaKuMX e Ael-
CTBWIA, KOTOPbIE CTaJI OCHOBaHVEM ANA NPYMEHeHVA AUCLUMINHaP-
HbIX UNN aAMUHUCTPATUBHbIX B3bICKaHNI B BUAE YBONbHEHWA, NCKIO-
YeHVA 13 YNIEeHOB, OT3blBa, aHHYIMPOBaHNA PerncTpauum N InLeH-
3um (N.4mn 54. 1 cT. 11 3akoHa «OTHOCKTENBHO PeOPMbI HEKOTOPbIX
cynebHbIx 1 topuanyecknx npodeccniny ot 21 gekabpa 1971 1. N2 71-
11307). 3acnyrBaeT BHMMaHMA 1 NO3MLMA HEMELIKOrO 3aKoHo aTe-
NA, KOTOPbIN OTKa3blBaeT B MPeAOCTaBAeHNM pa3peLlleHmnsa Ha 3aHATe
aABOKATCKOW AeATENbHOCTbIO, B TOM YMCIIE 1 B CJTyYae, eCsin NpeTeH-

Tam xe.

3CrpenbHukoBa LIO. [leaki HoBoBBeAeHHA 3akoHy Ykpaihu «[po apgBoKaTypy Ta
aAABOKATCbKY AiANbHICTb» // KOpyanYHa ociHb 2012 pokKy : 36. Te3 Aon. Ta Hayk.
NoBiJOMII. BCEYKP. HayK.-MpaKT. KOH}. MONOAMX yueHux Ta 3g06yBauiB (M. XapkKis,
13 nuctonaga 2012 p.). X.: Hau. yH-T «fOpwua. akag. Ykpainu im. Apocnasa Mygpo-
ro», 2012.C. 67.

“Mpo apBoKaTypy: 3akoH YkpaiHu Big 19 rpyaHa 1992 poky Ne 2887 XIl (BTpaTus
UMHHIicTb) // BinomocTi BepxoBHoi Pagu YkpaiHu. 1993. N2 9. Cr. 62.

*Mpo cypoycTpiit i cTaTyc cyaaiB : 3akoH YKpaiHu Big 02 uepBHa 2016 poky N2 1402-
VIIl // OdiuinHnin BicHnk Ykpainu. 2016. N 56. CT. 9.

°Mpo npokypaTypy : 3akoH YKpaiHu Bif 14 xoBTHA 2014 poky N2 1697-VII // BinomocTi
BepxoBHoi Pagu YkpaiHu. 2015. Ne 2-3. Ct. 54.

’Portant réforme de certaines professions judiciaires et juridiques [9neKTpOHHbIN
pecypc] : Loi du 31 décembre 1971 Ne 71-1130. Pexxum goctyna: URL: http://www.
legifrance.gouv.fr/affichTexte.do?cidTexte=LEGITEXT 000006068396 (14 Hoa6pA
2016r.).

JEHT CBOMMY JENCTBMAMM MOKasa, YTo OH HeJOCTOMH npodeccum
apBokarta (n. 5 c1. 7 ®epepanbHoro 3akoHa «O6 agBokaTtype»?). 3a-
KOHO[ATeNIM HEKOTOPbIX CTPaH NPUAEPKUBAIOTCA MNO3MLUMK, COrnac-
HO KOTOPOW NpeTeH10BaTb Ha MosyYeHre CTaTyca afIBOKaTa He ume-
10T NPaBa NMNLA, IMEIOLLME HEMOTALLEHHYIO U HECHATYIO CYAMMOCTb
3a CoBEpLUEHVE TONIbKO YMbILLIEHHOTO NpecTynneHus (n. 2 . 2 cT. 9
MepepanbHoro 3akoHa Poccuiickoin Oepepaumn «O6 afBOKaTCKON Ae-
ATENbHOCTU 1 afBoKaType B Poccuiickoin Oepepauum»,’® cT. 33 3ako-
Ha Pecny6nuku Apmenus «O6 agBokaTtype»'®). HyxkHo 06paTtuTb BHU-
MaHWMe U Ha OMbIT Ka3aXxCKOro 3aKOHOZATeNs, KOTOPbIN yKa3blBaeT Ha
TO, UTO A[IBOKATOM He MOXET ObITb 1 MO, ENCTBME NINLEH3UN KO-
TOPOro NpeKpaLleHo, B TOM YMCIIE 1 HA OCHOBAHWUV BCTYMNIEHWSA B 3a-
KOHHYIO CUJTy 06BUHUTENIBHOTO NMPUroBOpa CyAia B OTHOLIEHWM afBO-
KaTa 3a COBEpLUEHNE YMBILLIEHHOTO NpecTynneHns. Ho B gaHHOM cny-
Yyae HeOOXOAMMO YUeCTb TO, YTO TaKOE JIULIO HE MOXKET MOJTYyYnTb CTa-
TyC afiBOKaTa TO/IbKO B TEUEHWE TPEX NET NOC/e HAaCTYIJIEHNA Takoro
cobbiTnsA (CT. 7 1 12 3akoHa Pecny6nuku KasaxctaH «O6 anBoKaTCcKom
neatenbHoCcTU»'),

lNo Halemy MHeHVI0, OCHOBHOM Lieblo, KOTOPOI JOJIXKEH PYKOBOA-
CTBOBATbCA 3aKOHOAATENb NPY GOPMUPOBAHNM BbILLIEYKAa3aHHOTO He-
raTMBHOIO YCJIOBUS, fOMMKHO OblTb UMEHHO MOJIOXKEHUE O HEAOMYyCKe
K aiBOKATCKOM Npodeccrm ToNbKO TOro nLa, KOTOpoe CBOVMU feii-
CTBMAIMM MOKa3bIBAET, YTO OHO HEOCTONHO BOOGLLE UK B TeUEHUE
onpefeneHHOro BpeMeH  3aHMMaTbCA aABOKATCKON AeATENbHOCTbIO.
YuuTbiBasi OCHOBHOE Ha3HauYeHe U MPABOBYIO CYLHOCTb aABOKATYpbl,
a TakxKe TpeboBaHWs, KOTOPbIE JOMKHbI OTHOCUTBLCS K NPETEHAEHTY Ha
noslyyYeHue CTaTyca afBoKaTa (B YaCTHOCTM, UTO KacaeTcsl ero MopasibHO-
3TNYECKOrO YPOBHS), Mbl CYUNTAEM, YTO KBANMPMLUPYIOLWMM NPU3Ha-
KOM AO/IHa BbICTYMNaTb HE CTOJIbKO CTEMNEHb TAXKECTU COBEPLUEHHOTO
NpecTyneHns, Kak BOobLLe BO3MOXHOCTb AaNibHeNLWero 3aHATHA Ta-
KM NIMLIOM a[IBOKATCKOW AeATEeNbHOCTbIO, 6€3 HaHeCeHWA UM Bpeaa
aBTOPUTETY afiBOKaTypbl. [10 HalleMy MHEHUIO, HaNprMep, COBepLUe-
HMEe NLOM YMBILLIEHHOTO TSXKKOTO UJIM 0CO00 TAXKKOro npecTyne-
HUA, He JJOMKHO NoABepraTbCs AeNCTBUAM CPOKa JaBHOCTHY (CyAnMmo-
CTW), @ AOMKHO BOOOLLE paccMaTpPUBATLCA B KayecTBe NpenATcTBUs
INA nonyyeHns cTaTyca agBokata B bygyLiem.

Mo Hawemy ybexaeHuto, NpenATCTBMEM B NPUOOPETEHUN CTaTyca
afiBOKaTa [I0JI)KHO ObITb HEe TOJIbKO COBEpLUEHME JIMLIOM NpecTynie-
HUA, HO Y MIHOTO IeSIHUA, KOTOPOe CBMAETENbCTBOBANO Obl O HEJOCTO-
VHCTBE 3aHATUA 1M npodeccnm agBokaTa. Kak Mbl OTMeYanu, ogH1UM
13 HeraTMBHbIX YCNIOBMI A4S MOJTyYeHWs CTaTyca afiIBOKaTa ABNAETCA
1 GaKT yBONbHEHWS NnLa OT JOJKHOCTY Cyfiby, MPOKYpPOpa, cnepo-
BaTeNsl, HOTapuyca, C rTOCYAaPCTBEHHOM CNy»KObl MK CNy6Obl B opra-
Hax MeCTHOrO CaMOYMpPaBJIEHUA 3a HapYLLEHWE NPUCATY, COBEPLLEHNE
KOPPYNUMOHHOIO NPaBOHAPYLLEHUS, — B TEYEHWE TPEX JIeT CO AHA Ta-
KOro yBOJbHeHUs. 1o HaleMy MHEHMIO, TaKoe MOJNIOXKEHUE He nuLe-
HO He10CTaTKOB, MOCKOMbKY YKPaUHCKUM 3aKoHoaaTenem 6e3 ocHo-

8Bundesrechtsanwaltsordnung (BRAO) [9neKTpoHHbIii pecypc], ausfertigungsdatum
01.08.1959. Pexxum poctyny: URL: http://www.gesetze-im-internet.de/bundesrecht/
brao/gesamt.pdf (14 HoA6GpAa 2016 1.).

°06 aABOKaTCKON AeATeNnbHOCTM 1 apBokaType Poccuiickon QOepepauun: Oepe-
panbHbIN 3aKoH oT 31 mas 2002 r. N2 63-03 // CobpaHue 3akoHoaaTenbcTsa PO.
2002. Ne 23.CT.2102.

906 apBoKaType [IneKTpoHHbIN pecypc]: 3akoH Pecnybnuku Apmenus ot 14 ge-
Kabps 2004 ropa. Pexxum pgoctyna: URL: http://www.parliament.am/legislation.
php?sel=show&D=2255&lang=rus (14 HoAbps 2016 1.).

"TAABOKaTTbIK KbI3MeT Typasbl [IneKTpOHHbIN pecypcl: 3aHbl KazakcTa Pecry6nmKacbiHbiH
1997 xbInFbl 5 enTokcaHaarbl N2 195. Pexxum goctyny: URL: http://adilet.zan.kz/
rus/docs/Z970000195_(14 Hos6ps 2016 T.).
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BaHWI OrpaHmMyeHbl Kak Kpyr CybbekToB coBeplue-
HVe TakuX ieAHNI (COBepLUEHMA KOPPYMNLMOHHOrO
NpaBOHapyLWeHUA), TaK U CaMm CPOK AeCTBUA TaKo-
ro orpaHnyeHus.

CnepyeT 06paTUTb BHYMAHKE Ha TO, YTO 3aKOHOfa-
TENIbCTBOM HEKOTOPbIX CTpaH BooOLLe He yCTaHaB-
NIMBAETCA CPOK AABHOCTU B C/lyYae COBEPLUEHUNA NN-
Llamu yKa3aHHbIX npaBoHapyLieHui. K npumepy, He-
MELIKUI 3aKOHOJATeNb OTMEYAET, YTO K aIBOKaTCKON
eATeNbHOCTM He ONYCKAeTCA 1 NNLIO, KOTOPOE Ha
OCHOBaHUM CyAe6HOro peLieHnsa BbiIo YBOMEHO C
[OMKHOCTY CYAbU NN NO PeLLeHNIO ANCLUMNINHAP-
HOro cyfa 6blno YBOMEHO 13 OPraHOB NPaBOCYAUA
(n. 5 cT. 7 yxe ynomuHaswerocsa ®eagepanbHOro 3a-
KoHa «O6 afiBoKaType»). 3acnyXvBaeT BHUMaHWA 1
No3unLMA Ka3axcKoro 3akoHofaTesd, KOTOPbIn K aj-
BOKaTCKOW npodeccrn He JOMyCcKaeT v NniLo yBO-
NeHHOe C rocyfapCTBEHHOMN, BOUHCKON Cy»06bl, 13
OpraHoB NPOKypaTypbl, WHbIX MPaBOOXPaHUTESNb-
HbIX OPraHoB, CneumasnbHbIX FOCYAapCTBEHHbIX Op-
raHoB, Cy10B 1 OPraHoOB ICTULIAV NN UCKITIOYEHHOE
13 Koniernmn afBoKaToB Mo oTpuuatesbHbIM MOTU-
BaM, Npv 3TOM 6e3 yKa3aHusA CpoKa AeNCTBUA TaKo-
ro orpaHuyeHua. Y1o KacaeTca YKpanmHCKOro 3ako-
HofaTens, TO OH He yCTaHaB/MBAET TakoW CPOK AnA
NnLa, KOTOPOE N3bABUIO XefaHre npuobpecTy cTa-
TYC MPOKYpPOpPa, OTMEYas, UTO He MOXET ObITb Ha3Ha-
YeHO Ha TaKy!to AOMKHOCTb NINLIO, Ha KOTOPOE HaKsa-
[1bIBaNnoCb aAMUHNCTPATUBHOE B3blCKaHMe 3a COBep-
LeHVe KOpPYMNLMOHHOTO NpaBoHapyLeHua (n. 3 u.
5 cT. 27 3aKkoHa YkpauiHbl «O npokypatype»'?). Yuu-
TbiBaA Leflb GOPMUPOBAHNA YKa3aHHbIX HEFraTUBHbIX
YCI0BUI 419 NONYyYeHNA CTaTyCa aiBOKaTa, CumTaem,
YTO MO3MLMN HEMELIKOTO 1 Ka3axCKoro 3akoHoaaTte-
nel NMeoT NPaBo Ha CyLeCcTBOBaHMe, HO NO Halue-
MYy MHEHWIO, ABAAIOTCA CAINLLKOM ecTKMMMU. [1o Ha-
wemy y6exaeHuIo, B STOM Cllyyae MOXeT ObITb npu-
MEHEHO MOJSIOXKEHME, CoepXaLleeca B yKe ynomu-
HaBLUeMCA NpoekTe 3aKoHa YKpanHbl «O BHeceHnn
M3MeHeHUi B 3akoH YKpauHbl« O6 agBoKaType 1 ag-
BOKAaTCKOW 1€ATENIbHOCTU»», B KOTOPOM OTMEYaeTCs,
YTO HE MOXeET ObITb aIBOKATOM, B TOM Y1C/e 1 AnLo,
KOTopoe: B TeYeHre NocnefHNX NATK IeT NpuBeKa-
NOCb K aAMUHNCTPATMBHON OTBETCTBEHHOCTM 3a CO-
BepLUeHne KOpPYNLMOHHOIo NpaBoHapyLWeHUs; yBO-
NEHO C JOMXKHOCTU CyAbW, MPOKYPOPa, CiefoBaTens,
HOTapuyca, C roCyAapCTBEHHOW CITy»KObl UK CIyKObl
B OpraHax MecTHOro caMoynpasJieH/A 3a HapyLue-
HMe NPUCArn, COBEPLIEHNE KOPPYNLIMOHHOrO npa-
BOHapyLUeHUA — B TeYEeHMe NATU NEeT CO AHA TaKo-
ro yBOJIbHEHUA.

Ewe ogHMM HeraTMBHbIM YCIOBMEM ANA nofayye-
HMA CTaTyca aiBoKaTa ABMAETCA 1 NpU3HaHMe nuua
CYAOM HefleecnoCobHbIM VSN OFPaHNYEHHO Aeecro-
CO6HbIM. Mbl MOIHOCTBIO NOAAEPKBaEM Heobxofu-

"[po npoKypaTypy : 3aKoH YKpaiHu Big 14 x0BTHA 2014 poky
N2 1697-VII // BinomocTi BepxosHoi Pagu Ykpainu. 2015. N 2-3.
C1.54.

3ALLMTA NPAB 1 CBOBO/ YEJIOBEKA

MOCTb HaNMymA TaKoro YCNOBUA, MOCKONbKY B KaX-
[10OM 13 yKa3aHHbIX COCTOAHMWIN NNLO HEe B COCTOAHNM
OCYLLEeCTBNATb AEATENIbHOCTb MO NpPeaoCTaBieHNIo
npodeccroHanbHO NpaBoBoii nomoLyu. MogobHble
no3numn BOCNPOU3BEeAEHbl U B 3aKOHOAATENbCTBE
APYrux cTpaH, B yacTHocTu Pecnybnukn KasaxcTaH
(4. 2 cT. 7 3aKoHa Pecny6nukmn KazaxctaH «06 afiBo-
KaTCKOW feATenbHOCTU» %), lepMaHuy (NpeTeHaeHT
MO COCTOAHMIO 340POBbA HE MOXET Ha MOCTOAHHOM
OCHOBE [JO/IKHbIM 06PA30M OCYLLEeCTBNIATb aABOKAT-
CKYI0 AeATEeNIbHOCTb).

Ewe ofHMM HeraTvBHbIM YCIOBMEM ANA nonyye-
HWA CTaTyca aABoOKaTa ABNAETCA IMLLEHMNE N1La npa-
Ba Ha 3aHATME aiBOKATCKOMN eATENIbHOCTbIO, — B Te-
YeHue [BYX JIeT CO AHA NPUHATAA peLleHns o npe-
KpaLleHnm Takoro npasa. Hy>kHo 06paTutb BHUMa-
HV€e Ha TO, UTO 3aKoHoAaTeNny 6ONbLIMHCTBA CTPaH
NCMONb3YIOT Takoe HeraTMBHOE YC/I0BME ANA NOJy-
YeHVs CTaTyca afBOKaTa, HO GOMbLIVHCTBO U3 HUX
MMeIOT pa3Hble HOPMbl UMEHHO O CPOKe AeNCTBUA
TaKoro orpaHuyeHuns. Hanpumep, HemeuKnin 3aKo-
HopaTeNb UCXOAUT M3 HEOBXOAMMOCTU UCTEYEHWS He
MeHee 8-NeTHero cpoka C MOMeHTa BCTYMeHNUsA pe-
WeHWsA cya 06 UCKIIOYEHUN NLA U3 aiBOKATYPbl B
3aKoHHyYlo cuny (. 3 cT. 7 DefiepanbHoro 3akoHa «06
afBokaType»'¥). 3akoHopaTtenbcTBo Pecny6nuku Ka-
3axCTaH BOOOLLe He YKa3biBAET Ha TaKOW CPOK, OTMe-
yas, YTO aiBOKATOM HE MOXET ObITb MO, KOTOPOe
paHee 6blI0 NMMLLEHHOE NULIEH3MM HA 3aHATVE afIBO-
KaTCKOW 1eATENbHOCTbIO UM UCKIIOYEHHOE 13 KO-
Nervnv agBoKaToB Mo oTpuUaTesibHbIM MOTMBaM (4. 2
cT. 7 1 12 3aKkoHa Pecny6nuku KasaxctaH «O6 agBo-
KaTCKOW 1eATeNbHOCTM»'®). [0 HalleMy MHEHWI, Ta-
KOl CPOK, MOJOBHO K BbliLLe YNOMAHYTOMY OTpuLa-
TeNnbHOMY YCNOBUIO iNA NONYYEeHNA CTaTyCa afBOKa-
Ta, JOJIXKEH COCTaBNATb HE MeHee NATU JleT.

PackpbiBas BONpocC 0 npupoe HeraTuBHbIX YCI10-
BUWI AN1A NONYyYeHNA CTaTyCa afiBOKaTa, HY>KHO yyecTb
1 TO, UTO pAJ 3aKoHoAaTeNemn 3apyOexHbIX CTpaH nNpu
NPVHATUN PeLLeHnA O JONYCKe NMLa K alBOKaTCKOM
npodeccun yumTbiBaloT 1 €ro MOpPasbHO-ITUYECKUIA
YPOBEHb, B TOM YMCJIE U COBEPLLEHME UM aMOpalib-
HbIX MPOCTYMNKOB, KOTOPbIe Obl ANCKPEAUTNPOBANN
ero npo¢eccrmoHanbHyo AesTeNbHOCTb B Npeablay-
Len TPYAOBON [eATeNbHOCTM. YUMTbIBAA yKa3aHHoOe,
Mbl NpUAepX1BaeMca No3nL MK, COracHO KOTOPOW
He MOryT NpeTeHAoBaTb Ha NoMlyYeHue cTaTyca aj-
BOKaTa /1ML, KOTopble YxKe OblN INLLIEHbI COOTBET-

3AQBOKATTbIK KbI3MET Typabl [DneKTpoHHbIN pecypcl: 3aHbl
KasakcTaH PecnybnmkacbiHbiH 1997 Xbinfbl 5 XenTokcaHAarbl
N2 195. Pexxum goctyny: URL: http://adilet.zan.kz/rus/docs/
Z970000195_(14 Hos6pna 2016 T.).

“Bundesrechtsanwaltsordnung (BRAO) [9neKTpoHHbIi pecypc],
ausfertigungsdatum 01.08.1959. Pexxum goctyny: URL: http://
www.gesetze-im-internet.de/bundesrecht/brao/gesamt.pdf
(14 HoAbpPA 2016 T.).

'SAQBOKATTbIK KbI3MET Typarbl [DNeKTpoHHbIN pecypcl: 3aHbl
KasakcTaH PecnybnmkacbiHbiH 1997 Xbinfbl 5 XKenTokcaHAarbl
N2 195. Pexxum goctyny: URL: http://adilet.zan.kz/rus/docs/
Z970000195_(14 Hos6pna 2016 T.).

VISEGRAD
JOURNAL

ON HUMAN RIGHTS

Vedecky casopis

Fahulty prava

Paneurdpske] vysoke] Skoly
Prévnicki fakulta

Uzhorodskd narodna univerzita

Ne 2, 2015

Mpago u rocyaapctso, Ne 4 (73), 2016



EI 3ALLUTA NPAB 1 CBOB0A YEJIOBEKA

CTBYIOLLEro CTaTyca unu 6biu yBOMEHbI, HAMPUMEP, C JOMKHOCTY CYy-
bW, TPOKYpOpPa NN rocyAapCTBEHHOIO C/1yXallero B pesynbTaTe Co-
BEpPLUEHMA MU aMOpPasibHOro NPOCTYMKa, KOTOPbIA MPUYMHUI 3HAUN-
TeNbHbIN ylllepb aBTOPUTETY aiBOKATYPbI (COOTBETCTBEHHO aBTOPUTETY
NpaBoCyaus, MPOKYPATYPbl UM rOCYAAPCTBEHHOM Cny»6bi). Moka3a-
TENbHbIM B JAHHOM CJlyyae ABNAETCA NONoXeHue Y. 4 cT. 69 3akoHa
YKpaunHbl «O cyaoycTponcTae 1 ctatyce Cyfemn», CornacHo KOTopomy
He MOXeT NpeTeHJoBaTb Ha AO/MKHOCTb CYAbM, B YaCTHOCTU NNLLO,
KOTOPOE 6bINI0 paHee YBONEHO C LOJIXKHOCTY CyZib/ 3a: COBepLUeHKe
CyLeCTBEHHOrO ANCLMITIMHAPHOIO NPOCTYNKa; rpyboe nnm cucre-
MaTnyeckoe npeHebpexeHne 06s3aHHOCTAMY, HECOBMECTMOE CO
CTaTyCcOM CyAbW; HapylLeHne TpeboBaHUin OTHOCUTENIbHO HECOBME-
CTVIMOCTWU; B CBA3U C BCTYMJIEHNEM B 3aKOHHYIO CUTy OOBMHUTENBHO-
ro NpruroBopa B OTHOLUEHUN TaKoro nnua.

Kak mbl oTMeuanu, B 3akoHe YKpavHbl «O6 afjBoKaType 1 afBoKaT-
CKOW eATeNIbHOCTUY NPeayCMOTPEHbI HEraTUBHbIE YCII0BUA ANA OCY-
LeCTBNEHNA aiBOKATCKOW AeATENbHOCTU, @ UMEHHO YKa3aHo, YTo He-
COBMECTMMBIMU C AeATENIbHOCTBIO afBOKaTa ABAAIOTCA: paboTa Ha
OOMKHOCTAX NNL, YKa3aHHbIX B M. 1 4. 1 cT. 4 3akoHa YKpauHbl «O
NpYHUMNax NpeaoTBPaLLeHUs 1 NPOTUBOLAENCTBUA KOPPYNLuUm»;'®
BOEHHas UMM anbTePHATNBHAsA (HEBOEHHOs) CNy»6a; HoTapuasnbHas
eATeNbHOCTb; CyaebHO-3KCNepTHasA AeATeNbHOCTb. Mbl pasfensem
TaKylo NO3MLMI0 YKPAMHCKOrO 3akoHoAaTeNs, NOCKONbKY BbllLeyKa-
3aHHble paboTa, AeATeNbHOCTb UK Cy»6a, AeNnalT HEBO3MOXHbIM
Hafnexallee BbINOSHeHVe NMLOM CBOel NpodeccroHanbHol aes-
TENbHOCTU NO NPeAOCTaBIeHNIO NPaBoBOM nomowu. Ho B JaHHOM
Cyyae HY»KHO yuyecTb nosioxeHua n. 11 Pasgena 2 BblleyKa3aHHO-
ro MNopagka caaun KBanndrKaLMOHHOIO 3K3aMeHa, rge oTMeyaert-
CAA, UTO He ABNAETCA NPenATCTBMEM AN1A peLleHra BONpoca O Aony-
CKe K clave KBanmouKaLMOHHOro 3K3aMeHa n1ua, KoTopoe Ha Bpe-
Msi 06palleHus C 3aABIeHeM O AOMYCKe U cAave KBannduKkaLmoH-
HOro 3K3amMeHa 3aHMMaeT AOSIKHOCTU, NPeayCMOTPEHHbIe Y. 1 cT. 7
3akoHa YKkpauvHbl «O6 afBoKaType 1 afiBOKATCKON AEATENbHOCTAY.
Mpu 3TOM OTMeYaeTCA, YTO OLleHKa HECOBMECTUMOCTM 3aHMMaeMbIX
JIMLOM JOMKHOCTEN C aiBOKATCKON AeATENbHOCTbIO OCYLeCTBAAET-
ca CoBeTOM a[1BOKaTOB pervioHa Npu peLleHnm Bonpoca o Jonycke
N1ua K CTaxnposKe/Bbigaum CBngeTenbCTBa O Npase Ha 3aHATUE aj-
BOKATCKOW AeATeNbHOCTbI0. Mbl He pa3fensdem yKka3zaHHOM No3numnm
YKPanHCKOro 3aKoHoAaTeNs, NOCKONbKY He MOHATHO, BO-NEPBbIX, Kak
YKa3saHHble Niva BoobLie 6yayT NPOXoAUTb CTaXKUPOBKY, Kak OAVH U3
3TanoB NonyyeHns CTaTyca afBoKaTa (Mnm Kakoe KauecTBo OyfeT Ta-
KOW CTaXXMpPOBKM), @ BO-BTOPbIX, BOOGLLE OyaeT N cobniogeHo yno-
MUHaBLwMecs TpeboBaHue 3akoHa YKpauHbl «O6 agBoKaType u ag-
BOKATCKOW A€ATEeNIbHOCTW», KOTOPbIM 3anpeLLaeTcs Ans paga fosxK-
HOCTHBIX ML NpuobpeTaTb CTaTyC aflBOKaTa B TeUEHME TPEX NET CO
[HA YyBOJNIbHEHVA 33 HapyLLeHMe NPUCATU U COBEPLLEHNA KOPPY-
LMOHHOrO NpaBOHapYLLEHWA.

B paHHOM cnyuae 3acny»kuBaeT BHMMaHWA 1 yTeepxaeHne C. MocTo-
BEHKO, KOTOPbI YKa3bIBAET Ha TO, YTO B GONBLUMHCTBE Clly4YaeB COTpya-
HVKM NPaBOOXPaHUTESNIbHbIX OPraHOB, OPraHOB NMPOKYpPaTYpbl 1 HaNno-
roBOW CNy»6bl, @ TaKXKe CyAbY UMEIOT 3iBOKATCKIME YAOCTOBEPEHUS «U
NCMONb3YIOT X KaK 3arnacHOM a3poAPOM Ha Clyyaid yxoaa ¢ rocygap-
CTBEHHOW CNy»6bl».”” OH yKa3bIBaeT Ha TO, UTO ClieoBaso Obl ycTaHo-
BUTb CPOK HE MeHee MATN NIET, B TeUeHMe KOTOPOro Takue nuua He nMe-

'*Mpo 3acaam 3anobiraHHs i NpoTUAil Kopynuii : 3akoH YkpaiHu Big 07 KBiTHA 2011
poky N2 3206-VI // BinomocTi BepxosHoi Pagn Ykpainu. 2011. N2 40. Ct. 1750.

"MocTtoBeHKo C. AABOKAT — He NocepefHK MidK YNHOBHMKOM i KnieHTom! // [13ep-
Kano TvxHaA. 2012. N2 26. C. 6.

Ny 6bl NPaBO 3aHMMATbCA aABOKATCKON AEATENbHOCTbIO, YTO NMO3BOSU-
10 6bl M NEPECTPOUTL CBOE MbILLISIEHNE C MO3ULMK OBBNHEHMWA Ha MO-
31LMIO 3aLLMTbl MHTEPECOB KIMEHTa, a TakxKe n3bexaTb onpeaeneHHoro
BNNAHNA Ha CBOMX HeJaBHMX KOJIEr MO NPaBOOXPaHUTENbHOM cucTe-
Me 11 Tomy nogo6Hoe. Mo HalweMy MHeHWIo, TakasA No3ULMA MeeT npa-
BO Ha CyLLIeCTBOBaHME, HO OHa CO3JaeT CyLLeCTBEHHbIe NPenATCTBUA B
peanu3auuy NpuHLMNa cBO60AHOIO JOCTYNa K aABOKaTCKOM npodec-
cun. B Takom cutyaumm, Mbl CYMTaEM, BO3MOXHbIM YUYECTb MOSIOXKEHUA
cT. 10 BblleynomMaHyToro 3akoHa YkpaviHbl «O npuHUymMnax npefoTspa-
LeHNA N MPOTUBOAENCTBIA KOPPYMNLIN», B KOTOPOM Cpefin OrpaHu-
YEHWIN B OTHOLLEHWU JIULL, OCBOOOAMBLINXCA U3 [OMKHOCTEN UK, KO-
TOpble NPeKpPaTUIN AeATENIbHOCTb, CBA3AHHYIO C BbINONHEHMEM GYHK-
Lnin rocyaapcTsBa, MECTHOMO CaMOYMPaB/IEHNA UMEETCA 1 3anpeT B Te-
YeHve rofa NpefCcTaBATb MHTEPeCh! Ntoboro nuua no aenam (B Tom
yuncsie n paccMaTpuBaembiX B CyAiax), B KOTOPbIX APYro CTOPOHOW AB-
NAETCs opraH (opraHbl), rae oHW paboTtanu.

Takoe orpaHuuyeHune 6onee NoApPOOHO PACKPLITO B pa3bACHEHUN
MuHKCTEPCTBa I0CTULMM YKparHbl OT 25 AHBapa 2012 roaa,'® B KoTo-
POM OTMEeYaeTCH, UTo OHO ByAeT cnocob6CTBOBaTL NPEAOTBPALLEHUNIO
He06POCOBECTHOrO NCMOMb30BaHNA GbIBLUMMY CITYXKaLLMMIK CBOVX
CBA3eN Npu OCyLeCTBeHNN UMW NPeACTaBUTENbCKON feATeSIbHO-
CTV (ABNAETCA BeCbMa aKTyanbHbIM ANA IOPUCTOB, CPEAN KOTOPbIX
pacnpocTpaHeHa NpakTuKa NpeacTaBUTeNbCTBa MHTEPECOB rpaxaaH
WSV IOPUANYECKUX UL NOCSIE NPeKpaLLeHMA rocyJapCTBEHHOM CIYX-
6bl MM PabOTbI B NPABOOXPAHUTENBHBIX Y1 KOHTPOUPYIOLWMX CTPYK-
Typax, B TOM 4ncne, B npoLecce ocyLlecTBleHA afBOKaTCKON gen-
TeNIbHOCTH). B 3TOM pa3bACHEHNM TaK»Ke OTMeYaeTCs, UTo NOJO6HbIe
orpaHnyeHuns AencTByoT B 6ONbIUMHCTBE rOCYAAPCTB, HO NMEIOT Te
WS NHble OrpaHuyeHus. K npumepy, B Taknx rocyaapcrsax, kak fAno-
HuA, Hupepnaxabl, Typuma, CoeanHeHHoe KoponeBcTeo Bennkobpu-
TaHuu n CeBepHoli MipnaHamu, nogo6Hble orpaHUYeHNsa JeACTBYIOT
B TeUeHe ABYX JIeT, B TO BpeMaA Kak B Hopserum — B TeueHue wectu
mecAues. B KaHafe Takue orpaHuyeHns 4eiCTBYIOT B TeyeHne OQHOro
rofia AnA cnyXawnx u B TeueHue AByX NeT Ana MUHUCTPOB, MPY 3TOM
[NA BbICIUINX AOMKHOCTHBIX ML, 1 PabOTHUKOB MUHNCTEPCTB yCTa-
HOB/EHbI OFPAHNYEHUA Ha OCYLLEeCTBIIeHVE TOOONCTCKON AeATenb-
HOCTW B TeUEHWeE NATY NIeT CO AHA NpeKpaLleHns cy6bl. Kak otme-
yaet C.B. KomnaHeiiues' n C.B. CBATOUKasn?, nogobHble orpaHuye-
HUA CyLLeCTBYIOT 1 No 3akoHopaTenbcTBy OpaHuny, KoTopoe npeay-
CMaTPUBAET, YTO aABOKaTaM, ObIBLUMM roCcyapCTBEHHbIM ClyaLyum,
3anpeLlaeTca B TeYeHme nATK JIeT C MOMEeHTa OKOHYaHuA rocygap-
CTBEHHbIX MOJIHOMOYUI NOAAEPKNBATbL MCKOBbIE TpeboBaHNA U Be-
CTW B Cyfie Aena B OTHOLLEHNM OPraHOB rocyJapCTBEHHOrO annapa-
Ta, NOABEAOMCTBEHHbIX MUHUCTEPCKOMY filerapTaMeHTY, K KOTOPOMY
OHV paHee NpuHaAnexanu. YunTbiBasa ykazaHHOe, a Takxe ocobeH-
HOCTb OCYLLeCTB/IEHWA afiBOKATCKON AeATENbHOCTU, CYUNTAEM HEOO-
XO[MMBIM, yCTaHOBUTb NOAO6GHOE OrpaHyeHmne (3anpeT nnuy npea-
CTaBATb MHTEPECHI KAKOro-n1Mbo Apyroro nuua no fenam (B YacTHo-

"BAHTUKOPYMLiNHI 0OMEXeHHA LLOAO 0Ci6, AKi NPUNNHUAN AiANbHICTb, NOB'A3aHY 3
BUKOHaHHAM QYHKLiN Aep>kaBy abo MiCLLEBOro camoBpAAYBaHHA [DNEeKTPOHHbI
pecypc] : Po3’acHeHHA MiHicTepcTBa tocTuuii YkpaiHu Bif 25 ciuHa 2012 poky. Pe-
»um poctyna: URL: http://zakon3.rada.gov.ua/laws/show/n0001323-12 (14 HoA-
6ps 2016T.).

"“KomnaHeiiyes C.B. [JleoHTOnoriuHi cTaHAApPTW AiANbHOCTI afiBOKATIB Y AEAKNX
3apy6iKHUX KpaiHax // AKTyanbHi NUTaHHA Ny6niYHOro Ta MPMBaTHOrO Mpasa.
2013.N21.C. 17.

2CpAToupbka B. IHcTuTyT agBokaTtypu OpaHLuii: ocobnnBocTi opmyBaHHSA | pO3BUT-
Ky // Mpago YkpaiHn. 2011.N2 10, C. 251
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CTW, B Cyfiax), B KOTOPbIX PYron CTOPOHOW ABNAETCA OpraH (opraHbi),
B KOTOPOM (KOTOpPbIX) OHO paboTano) 1 ansa nuu, KoTopble Nprobpe-
NN CTaTyC afiBOKaTa, HE MEHEee YeM B TeYeHNe TPeX JIeT CO AHA npe-
KpalleHus npeablayLeli Takon Nx eAaTenbHOCTH.

B jaHHOM Clyyae HY»HO YyUYeCTb 1 NO3MLMI0 Ka3aXxCKOro 3aKoHoaa-
TeNA, KOTOPbIV He TONbKO 3anpeLLaeT aflBOKaTy COCTOATb Ha rocyaap-
CTBEHHOW Cny»6e, HO 1 3aHMMATbCA NPEANPUHMMATENIbCKON feATeNb-
HOCTbIO, 3aHMMaTb APYryl0 OMiayMBaemMyto fOMKHOCTb, KpOMe Cy-
YyaeB BXOX/EHUS B COCTaB HAabIoaTeNbHOro COBETa KOMMEPYECKOM
opraHusauuu, n3bpaHus UM Ha3HauyeHUs apOoUTPOM COOTBETCTBYIO-
Lero apbuTpaxa Ans paspeLleHmns Cnopa, a TakxkKe 3aHATUA npeno-
[aBaTeNIbCKOW, HayYHOW 1N TBOPYECKOW AeATENBHOCTbIO (4.5 CT. 15
3akoHa Pecny6nukun KaszaxctaH «O6 afBOKaTCKO AeATENIbHOCTM»?!),
Mbl B nonHom mepe pasgensaem Takyto No3uLuio, MOCKOJIbKY Mcxoas
13 NpriHUMna abConoTHOM HE3aBUCMMOCTM afIBOKaTa, ero npodeccu-
OHaJIbHasA AEeATENIbHOCTb AOMKHA ObITb NMLLIEHA KOMMEPYECKO CO-
CTaBNAOLEN U HM B KOEM CyyYae He JOKHA BOCMPUMHMMATbCA B Ka-
yecTBe NpeanprHMMaTeNbCKon feATelbHOCTU. OH He fOMXKeH Haxo-
ONTbCA, B TOM YMce U B GrHAHCOBOW 3aBMCUMOCTH OT Jlo60ro nuua
(B TOM uncne n KNMeHTa).

Ha ocHoBaHWVM NpoOBeAEHHOro NCCNefoBaHNA MOXKHO CAeNaThb Bbl-
BOJ, UTO YKPAMHCKMM 3aKOHOZATeNbcTBOM 06 afiBOoKaType npefgy-
CMOTPEHbI KaK MOIOXKUTENbHbIE, TaK M OTpMLUaTeIbHble YCNOBUA NpU-
obpeTeHMs cTaTyca afiBoKaTa. Kpome 3TOro, yKpanHCKmMi 3aKkoHoa-
Tenb BbIAENAET 1 OTpULUaTesbHble YCIOBUA ANA OCYLWECTBNEHNA aj-
BOKATCKOWN eATeNbHOCTU. AHaNn3 NONOXEHW 3aKoHOAATeNbCTBa
3apy6exHbix cTpaH (Pecnybnuku KasaxctaH, lepmanuuy, OpaHuuu,
Poccunckon Oegepaunu, Monblum 1 T.4.) yKasblBaeT Ha TO, YTO yKpa-
WHCKUM 3aKOHOZATeNbCTBOM 3aKpenieH OCTaTOYHbIN U Hag/iexa-
M4 KOMMJIEKC HEraTUBHbIX YCJIOBUI Kak MpruobpeTeHus cTatyca ag-
BOKaTa, TaK 1 ANA fanbHenwero oCylecTBNeHNA afBOKATCKOM aie-
ATeNbHOCTU. HO OTCYyTCTBME HaANexKallero mexaHvm3ma peanvsaumm
HEKOTOPbIX 13 TAKNX YCIOBUI, @ TaKXKe OrpaHNYEeHHble BPeMEHHbIe
paMKu JeNCTBMA 3anpeTa Ha 3aHATME aiBOKATCKON AeATENbHOCTbIO
ONA HEKOTOPbIX KaTeropuii Nnu, Mo HalleMy MHEHMIO, He OMpPaBAbl-
BaeT OCHOBHOW Lienn, KOTOPOW JOMKEH PyKOBOACTBOBATLCA YKpa-
WHCKMI 3aKoHoZaTe b Npy GOPMMPOBAHUN TaKUX YCIIOBUIA, @ UIMEH-
HO MO HeJOMYLLEHWIO K aBOKATCKOM Npodeccnm Tex nuu, KoTopble
CBOUMY [eCTBUSIMU NMOKa3anu, YTO OHU He JOCTOMHbI BOOOLLE 1nu
B TeUeHue onpeaeneHHOro BpemMeHm 3aHNMaTbCA afIBOKaTCKOW fie-
ATENbHOCTLIO. TaK, MO HaLeMy MHEHUIO, COBEPLUEHNE INLIOM YMbILU-
JIEHHOTO TAXKOrO UMM 0COB0 THKKOTO MPECTYNIeHNUs!, He AOMKHO
nofsepraTbca AeNCTBUAM CPOKa AaBHOCTU (CYAUMOCTH), @ JOJTKHO
BOOOLLe paccMaTpUBATbCA B KauecTBe NPENATCTBUA A NOyYeHns
CTaTyca agBoKata B 6yayliem. Mbl cuMTaeM, UTO He MOXET ObITb afl-
BOKAaTOM B TOM YKC/le U INLO, KOTOPOE: B TEUEHME NOCIeAHNX NATH
NeT NpuBAeKanocb K aMMHMUCTPATUBHOW OTBETCTBEHHOCTM 3a CO-
BepLUeHNe KOPPYNLUUOHHOrO NPaBOHAPYLIEHUSA; YBOMEHO C JOMMKHO-
CTV CyAbW, NPOKYPOPa, CefoBaTens, HoTapuyca, C rocyfapCTBEHHOM
CNyXO6bl UM CNY>KObl B OpraHax MeCTHOro CaMoynpaBJieHVs 3a Ha-
pyLUEHME NPUCATY UK COBEPLUEHNE KOPPYNUUOHHOIO AeaHuA. Kpo-
Me 3TOro, Mbl NPUAEP>KUBAEMCA NO3MLMM, COTNACHO KOTOPOW He MO-
ryT NnpeTeHAoBaTb Ha NOJyyeHre CTaTyca afiBoKaTa 1 nua, KoTopble
y>e 6bInn NILLEHbI COOTBETCTBYIOLLErO CTaTyca v GblIv YBOMEHDI,
Hanpumep, C AOMKHOCTY CyAbW, NPOKYpOpa 1n rocyaapCTBEHHO-

21 ABOKATTbIK KbI3MET Typaribl [IneKTpoHHbIi pecypc]: 3aHbl KazakcTtaH PecrybnmkachbiHbiH
1997 xbinFbl 5 )entokcaHaarbl N2 195. Pexxum goctyny: URL: http://adilet.zan.kz/
rus/docs/Z970000195_(14 Hosbps 2016 T.).

3ALLMTA NPAB 1 CBOBO/ YEJIOBEKA

ro cnyatiero B pesynbTaTe COBEPLIEHVA UMV aMOPasibHOro Mpo-
CTYNKa, KOTOPbIA NPUYMHUI 3HAUUTENbHDIN ylepb aBTopuTteTy ag-
BOKaTypbl (COOTBETCTBEHHO aBTOPUTETY MPaBOCYANA, TPOKYpPaTypbl
WM TOCYAAPCTBEHHOW CNy»O6bl). YKPauHCKOMY 3aKOHOZATENIO HY -
HO YYeCTb 1 OMbIT Ka3aXCKOro, KOTOPbI He TONbKO npefycMaTpu-
BaeT BCE OTMEYEHHble HaMV HeraTVBHble YCI0BMA NpuobpeTeHus
cTaTyCa aiBOKaTa, HO YeTKO yKa3blBaeT 1 Ha 3anpeT afBOKaTy 3aHu-
MaTbCA NPeANPUHMMATENbCKOW [eATENIbHOCTbIO, 3aHUMATb APYryio
onnayrBaemMyo JOMKHOCTb, KPOME CJTy4YaeB BXOXKAEHVA B COCTaB Ha-
6niofaTeNbHOro COBETa KOMMEPUECKOI OpraHv3auuy, usbpaHms nnm
Ha3HaueHna apbrTPOM COOTBETCTBYIOLLEro apbuTpaxa Ana paspe-
LeHVA Copa, a TakXKe 3aHATVA NpenoAaBaTeNnbCKoN, HayuHON Un
TBOPYECKOW AeATENbHOCTDIO.

B.B. 3a6opoBckuii: YKpanHa meH 6acKa engepaiH 3aHHamacbl
6o1ibIHLWIa afiBOKaT MapTe6eciH neneHyaiH Tepic xargannapbiHbiH
MOHiH CanbiCTbIPpMabl-KYKbIKTbIK 3epTTey.

Makanaga agBokaT MapTebeciH neneHyaiH Tepic >kafaaiapbliHbiH
MOHi, COHbIMEH KaTap, apifapai afBOKaT KbI3METiH Xy3ere acbipy
Maceneci 3epTTenegi. YKpanHaHbIH XaHe WweT engepdiH (fepmaHuAHbIH,
OpaHuusAHbIH, KazakctaH PecnybnukacbiHbiH, Pecein OenepalscbiHbIH,
ApmeHus Pecny6nukacbiHbiH, MonbLiaHbIH XoHe T.6.) 3aHHaManapbIHbIH
epexenepiH Tangayabl Heri3re ana oTbipbin, aBTOP YKPauH 3aHHaMachbl
OCblHAAN XaFaannapablH XKeTKINIKTi »aHe TUiCTi KeweHiH 6ekiTesi
JereH KopbITbiHAbI Xacanapbl. Ocbl KaFgannapablH KenbipiH icke
acblpyablH TUiCTi MexaHU3MiHiH 6051Maybl, COHZa-aK afjaMaapabiH
>KeKenereH caHaTTapbl YLWiH aABOKaTTbIK KbI3METMNEH anHanbiCyfa
TbIibIM CanyAbIH WEKTey i Mep3iMi yKpauH 3aHHaMacbl 6acLublbIKKa
anybl TNIC Heri3ri MmakcaTTbl akTamanabl. MyHam makcaT aBToOpAblH
niKipi 60lbIHLLIA ©3iHiH iC-9peKeTIMEH Xanmbl NabIKTbl EMeC EKEHJITH
KepceTKkeH Hemece 6enrini 6ip yakbiT 601bl afBOKATTbIK KbI3METMEH
arHasnbICyblHa TbIibIM CanblHFaH TY/IFanap/bl aABOKaT MaMaH/blfbliHa
Xibepmey 6onbin Tabbinagbl.

Tyviingi ce3aep: aABOKaT, agBOKaTTbIK KbI3MET, aBoKaT MopTebeci,
a/IBOKaT MopTebeCiH neneHyiH TepIc Xar[aiinapsel, aABOKAT KbI3MET],
NPpeTeHAEeHTTIH MOPaibAblK-3TUKAJIbIK EHIEV.

V. Zaborovsky: Comparative-legal research on the legal nature
of the negative conditions of acquiring the status of lawyer under
the laws of Ukraine and other foreign countries.

The article provides the analysis of the negative conditions of the
acquisition of the status of lawyer, and the realization of a further
advocacy. Based on the analysis of the provisions of the Ukrainian
legislation and the legislation of foreign countries (Germany, France,
the Republic of Kazakhstan, the Russian Federation, the Republic
of Armenia, Poland, etc.), the author concludes that the Ukrainian
legislator establishes an adequate and appropriate range of such
conditions. The conclusion is made that the absence of a proper
mechanism for the implementation of some of these conditions,
and limited time frame of the prohibition to practice law for certain
categories of people, does not justify the main goal, which is to
be guided by Ukrainian lawmakers as they are formed. This aim is,
according to the author, to prevent from the legal profession those
who have shown by their actions that they do not deserve at all or
for a certain time to be engaged in advocacy.

Key words: lawyer, lawyer activity, lawyer's status, negative conditions
for acquiring the status of lawyer, crime of a lawyer, moral and ethical
level of the applicant.
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