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M3 BbICTYNJIEHWA MAKCYTA HAPUKBAEBA,
NPELACEDATENS BEPXOBHOIO CYQA
PECMYBJINKK KASAXCTAH,

AOKTOPA HOPUOAMYECKMX HAYK, NPOMECCOPA,
HA 3ACEOQAHWM KOMUCCUK

MO NPABAM YEJIOBEKA

Bo-nepBbix, Xouy BbIpasHTh GJaroJapHocTb
NpeCTaBUTENAM CYIeHCKOTO KOPITyca 3a NpHralie-
HHE M TEM CaMbIM 3a MPEJOCTABJIEHHYIO BO3MOX-
HOCTb [TPUHATh YYACTHE B CTOJb BAXKHOM H aBTOPH-
TeTHOM (opymMe, NOCBSALIEHHOM Mpo6iemMe 3alHTbl
NpaB YeloBeKa. A OHa HMEeT MECTO HE TONbKO B
rocy1apcTBax, CTPOAIIMX IeMOKpaTHYECKOe ob1ie-
CTBO, HO U B J@MOKPATHYeCKH Pa3BUTLIX. UTO xke

KacaeTca Hallero MOoJ0oJoro rocygapcrsa, TO €My ‘

BCErO JIMLIBb 8 JIET, U NOTOMY 3aJa4H OanbHelei
IEMOKPATH3aLMH ero o01ecTBa HAXOAATCS Ha nep-
BOM I1JaHe, 3To Buepa B [lapnamenTte oTMeTHI H
IIpesupent. K G0bLIOMY COXKANEHHIO, MEHTATHTET
HalLEero HaceleHus, HapaboTaHHbIH 3a 70 ¢ IMLIHKM
JIET, €70 MCHXOJIOTHA HE MO3BONIAIT YCKOPHTD NPo-
LIECC CO3AaHM JIEMOKPATHYECKOT0 00L1ecTBa B [10J1-
HOM ero cmbicie. HeoOxoiMMbl BpeMs, O3 TanHoCTh,
a TAKXe H3YuYeHHE U UCNOTb30BAHUE ONbITA MHOIHX
Pa3BUTBIX TOCYJapcTB. A Ha {OCTHXKEHHE KOHEYHOM
UeNH, T. €. OCTPOEHHE JeMOKpaTHYeckoro obiuie-
CTBa, Hac HauenuBaeT Hawa KoHcTuTyms.

MHe ocobo xo4eTcs OTMETHTbL BBICTYIIIEHHE
yBaxkaeMoro Hamu EBrenuns KosTuca, HeyToMumo-
ro 6opua 3a mpasa yejaoBeKa B Halleld pecnybnuke,
- KacaTelbHO MEHTANIMTETa HaceleHus. S 3HakoM ¢
TOW CHTyallHeil, KOTJa HE TONBKO Cy/Ibl, HO H Ieii-
CTBYIOLLIHE CErOgHA OOIIECTBEHHbIE OPraHU3ALNM
3aBaJIeHbl MHCbMAMM, 3aABIICHUAMH U xajiobaMu no
OT/IENIbHBIM CyZIeOHBIM JIETIaM, 1aXe HeCMOTPS Ha TO,
4TO Jieia A0 cyAa He Jouutd. Tak uTo Haw MeHTaIH-
TET MO3BOJIAET NOCTPOEHHE HCTUHHO IEMOKpaTHUeC-
KOro ofL1ecTBa ML MOITANHLIM MYTEM.

B nounaTtue “nemoxpatns” Haue obuecTBO
BKIIIOYAET H 3aKOHOMOCIYLIHOCTE. [103TOMY 3aK0HbI
B [1EPBYIO OUEPE/b AOIDKHBI ObITh AEMOKPATHYHBIMH,
COOTBETCTBOBATb MEXIYHAPOAHBIM HOPMaM IeMO-
kpatuu. Kacasce npoekra 3akoHa, s Obl XoTes 3aMe-
THTh, UTO MPOCIEXHBAETCSA ONpeIeTeHHOe CTpeMIie-
HME CO3JaTh HEKyI0 HaacyaedHyro cTpykrtypy. He
Oepych CYANTh, KAKHE 32 ITHM KPOIOTCS HAMEPEHHS.
MHe H3BeCTHO, UTO JKelNaHHe HATH HaJ CYIOM Npeod-
napatoree. MiHaye roBops, 1oJDkeH AeiicTBOBATh Hajl-
cyneOHbIH OpraH, a ero JOJDKHOCTHOE JIHLO OyIeT
NOTHOMOYHO OTMEHATh, H3MEHATh Cy/eOHbIe peLie-
HHS, YEMy MMPOTHBOPEYHT MOs TOoYKa 3peHHs. Her
Pa3HHLbI, KakK 3TOT opraH Oyaer Ha3biBaThes - Ko-
MHccHs 110 nipaBaM uenoseka npu [Ipesunente PK uim
HHaue, T. €. CYTh HE B €70 HA3BaHUM, @ B TOM, YTOObI
OH HaNpaBHJI CBOIO IEATENbHOCTL HA JEMOKpAaTH3a-
1Mo 3akoHoB U KoHeTuTyumy,

o
B
Q
<
¥

EXTRACT FROM THE PRESENTATION
MADE BY MAKSUT NARIKBAYEV,
CHAIRMAN OF THE RK SUPREME COURT,
DOCTOR OF LAW, PROFESSOR

First of all I extend my gratitude for the
invitation and given possibility for our judiciary to
participate in such an important and solid forum
devoted to the problem of human rights protection.
It can be found not only in the countries in the process
of creating democratic society but also those
democratically developed. As far as our young
country is concerned it is only 8 years old and
therefore objectives of further democratization of
society are of paramount importance as was
yesterday mentioned by the President in the
Parliament. To our greatest regret mentality of our
population which was developing for more than 70
years, its psychology do not allow to accelerate the
process of creation of a democratic society in its
proper sense. The following is needed: time,
graduality as well as study and application of
experience from many developed countries. And this
is our Constitution that gives us guidelines to achieve
the final goal, i.e. build a real democratic society.

I would particularly mention the presentation
made by Eugeny Zhovtis, a happy warrior for human
rights in this country, that mentality of the
population has a great impact. [ am familiar with
the situation where not only courts but also currently
active public organizations are deluged with letters,
applications, and complaints regarding some trials
and investigation materials. Our citizens do so being
aware that the cases are yet not in court.

Thus the conclusion is that our mentality allows
to create a true democratic society only in stages.
Our society includes also the meaning of law-
abidance in the concept of democracy.

Thus, first of all laws have to be democratic,
relevant to international democracy norms. As far
as the draft law is concerned I would like to state
that there is a certain tendency to build some super-
court establishment. I am no judge of some bad
intentions implied in that. I know that the
predominant is the wish to go above the court. In
other words, there has to be a super-court body and
its officer would be powerful to abolish, change court
decisions. It contradicts to my idea. There is no
difference in how this body will be titled — the
Commission on Human Rights under the President
or otherwise. The essence is not in the title but in the
fact that such body has to address democratization
of laws and the Constitution.

Judging by the presentation made by the
previous speaker, our colleague from Hungary, his
key objective is to attain democratic provisions in
the Constitution and laws, whereas we are mainly



Ecnu cyauTh 1m0 BBICTYNIEHHIO NPEIbIIYLIETO
opaTopa, Hallero kKoanerd u3 BeHrpuu, To ocHOB-
Has fpecrneayeMas UMM LeJb - 3TO 10OUBaTbCA JIe-
MOKPATHYECKHX TOJIOKEHUH B KOHCTUTYLIHH H 3a-
KOHaX CBOEro roCy1apcTBa, TOTAa KaK Mbl B OCHOB-
HOM 3aHAThl PACCMOTPEHHEM DECKOHEYHOTO MOTOo-
Ka xanob, 3aseneHui. HaM octaeTcs mMUIb M103aBH-
JI0BaTh XOPOLIO HAJIAXKEHHBIM B3aHMOOTHOILIEHHAM
HalIMX BCHIEPCKUX KOJUIET C IIPOKYPATYpOii.

JIBe ocHOBHbIE 3a7]aUl HOBOTO OPTaHA Sl BUKY
B ceayiouieM. Bo-nepBbix, B 3aKOHOAATENLHOM MJ1a-
HE - MMETb NOJIHOMOYHA HA y4acTHe B 3aKOHOAATElNb-
HOM Npollecce, NOAroTOBKE 3aKOHOB, 3a/1aBas MPH
3TOM JAEMOKPATHYHbIH TOH. BO-BTOPBIX, MO11epKHu-
BaThb XOPOLUYI B3aHMOCBSA3b, OTHOLIEHHA ¢ Opra-
HAMH NPOKYPATYPHI.

B cootBercTBHE ¢ KoHCcTHTYUHEH B Hallem ro-
CyllapcTBe JEHCTBYET OpraH, 3a KOTOPbIM 3aKpen-
JIeHbl NTOJIHOMOYMS BECTH BBICIUHI Haa30p 3a eau-
HbIM NPHMEHEHHEM 3aKOHOB, Ky/a H cieyeT obpa-
WATkCA, TAK KaK MO APYTHM INpOLecCyalbHBIM 3a-
KOHOJATeIbCTBAM, OCOOEHHO B CYAbl, HUKTO, KPO-
Me CTOPOH 1O ey, YYaCTHUKOB cyeOHOTro npoLec-
ca, He UMeeT npapa obpawarecs. M ecnn xe 3THM
npaBoM OyzmeT HazieneH oMOyICMaH, Kak Mnpeanoia-
raeTcs B HACTOAILEM MPOEKTE, TO BO3ZHUKHET Heob-
XOIMMOCTh CO3IAHHA ELLle OJJHOTO HaJ30PHOTO Opra-
Ha. O kakoil IeMOKpaTHH B HallleM FOCYAapcTBe
MOXHO TOBOPUTH gaiee?

Jla, HepeIKO NPHXOAUTCS CIALILIATL KPUTHKY B
agpec Haweil cyneOHON CHCTEMbI W MPOBOIMMO
HaMH cyieOHO-1paBoBoii pedopmbl. BeTynuBimii B
3aKOHHYI0 cuiy I'paxkmaHckuii npoueccyanbHblii
KOZIEKC MOTHOCTBIO JIMILKI NpecenaTenei obnact-
HbIX CYIOB, CyAeOHBIX kKoJuTernii BepxosHoro cyna,
npejcenaTesns BepxoBHOTo cyaa npaea onpoTecTo-
BaHus. M Bce ke 4 Obl XOTET OTMETHTb, YTO MbI [IPO-
[e1ai OTPOMHBIH 1AL B CTOPOHY I1€MOKPATH3ALHH
Hawel cynebHoii cucremsl. K npumepy, eciiu mecats
JIeT Ha3aj OJMH ONpaBAATENbHbIH NMPUIOBOP ObLI
Ype3BbIUaiiHbIM NPOKCIIECTBHEM B MacLiTabe rocy-
napctsa, T. e. CoBerckoro Coro3a, U CTAHOBHIICS
NPeAMETOM 00CYXKIEHHA HA YPOBHE BhICILMX IOCY-
JAPCTBEHHBIX CTPYKTYP, TO CErOJHA, B YCIOBHAX
JEMOKPATH3aLlMH HALLIEro 00LIeCTBA, eXKeroIHO OI-
PaBIbIBAKOTCA CyAaMH OoJlee IBYXCOT YeIOBEK, a B
OTHOLIEHHH CTa YeJIOBEKa Jiesia NMpeKpallaloTes B
BBICLIEH Cy1eOHOH MHCTAHLMM MO peabHIuTHPYIO-
UM OCHOBAaHMAM. M 5 cunTaro, 4To 3TO - Henpoc-
TOH M HeMaJlbli ycrex.

He cornace s ¢ OTAENbHBIMU MPEICTABHTENSA-
MH CPEICTB MacCcOBOH HMH(MOPMALMH, KOTOpbIE Be-
AT Pa3sroBOpkbI O IENbMOBAHHH Cy1eOHO, MpaBo-
OXpaHuTelibHOM cucTeM. [ToaBeprarTcs COMHEHHIO
pelleHns Bbicluei cyeOHOH HHCTAHLIMH H HEKOTO-
PBIX YIEHOB KOMHCCHH 10 NpaBaM 4eloBeka. 3aBo-
€BaTh HCKPEHHEE YBaXEHME - JeJI0 HenpocToe. Mbi
JIOJIKHBI BCETIUTh B CO3HAHME IPajKAaH YBEPEHHOCTh

PA3BUTHUE HALWOHANDbHbBIX Y'-lPE)l(ﬂ.EHHﬁ_ Mo NPABAM HEJIOBEKA B KASAXCTAHE

N
0
o=
Q
<
T

busy with an endless stream of complains and
applications. There only remains for me to feel
jealous about relations of our Hungarian colleagues
with the Prosecutor’s Office.

Asto me the two main objectives of a new body
are as follows: first, in legislative terms, to have a
competence to participate in a legislative process,
drafting the laws making them be democratic;
second, to maintain a good interaction, relations with
prosecution bodies.

As per the Constitution there is a body operating
in this country which is competent to provide
supreme supervision over single application of laws.
And this is the body to apply to because as per the
other procedural legislation, no one but sides of the
lawsuit participants are eligible to apply to the court.
If such right is granted to ombudsman as is proposed
by the project, there is a need in establishment of a
new supervision body. What'kind of democracy in
this country can we then speak about?

Our court system and the legal reform being put
in place are often criticized. The Civil Code put into
force has completely deprived the Chairman of the
regional court, Supreme Court Judicial Tribunals,
Chairman of the Supreme Court of the right of
protest.

Still, I would like to mention that we have made
a large pace towards democratization of our
judiciary. For instance, if ten yeas ago one acquittal
was a disaster for the country. i.e. the Soviet Union,
and was the subject of discussions on the top
governmental level, for the years of democratization
more than two hundred individuals are acquitted and
cases are closed for one hundred individuals on the
top level on exculpatory grounds. I consider this to
be not a simple and small success.

I disagree with some mass media people who
speak about tricks of judicial, law-enforcement
system.

Some commissioners on human rights discredit
decisions made by the Supreme Court. To gain a
sincere respect is a no simple thing. We should foster
confidence in our citizens that high level courts
correct errors made by low-level courts.

Still I would not state that today our judiciary
is on the top of perfection, though there is some
success. I would draw your attention to only one
figure: every year in average 97% court decisions on
civil cases and sentences are not changed or
abolished. Commissioners on human rights qualify
the remaining 3% as violations. My firm position is
the following: it is time to change the approach
towards judicial statistics. Abolition of changes is
the high-level court’s action to correct mistakes made
by low-level courts. Today I dare state that almost
all 100% court decisions eventually find their
legitimate decision. In any case, we must observe
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B TOM, 4TO OLIMOKH, TOMYLIEHHbIE NEPBON MHCTAH-
LIHel, HCPABISIOTCH BBILIECTOSALLMMH CyJaMH.
Bmecre ¢ TeM He Oepycb yTBEPIKAATh, UTO HaLIA
cynebHas CUCTEMA CeroJHs Ha BepLUHHE COBEpLIEH-
CTBa, XOTH ONpe/elIeHHbIE YCrexH yuke ecTb. [Ipomty
0bpaTuTh BHUMaHHE TONBKO Ha ofHY unudpy. Exe-
rOJHO B cpeaHeM 97% cyneOHbIX pelieHHii o rpax-
JIAHCKHMM JleJIaM ¥ NPUIroBOPAaM HE MoJBepraercs
u3MeHeHHsM M oTmeHam. OcraBumecs 3% umeHbl
Komuceun no npasam uenoBeka KBaMHGHUUPYIOT
KaK HapyllleHWe NpaB yenoBeka. S, Kak u npexne,
TBEPJIO CTOIO HA MO3MLHH: JABHO 10Pa MEHATH NOA-
xon k cynebHo# cratucTHke. OTMeHa peleHnH - 3To
JeiCTBHE BbILIECTOSLIErO CYHA 110 HCNPABIEHHIO
owHOOK, 10MYIIEHHbIX HHKECTOALLMMH cyaaMu. U
CEroJHs A CMEK YTBEpXkIaTh, uTo MouTH Bee 100%
cyaeOHBIX pellleHHi B KOHEUHOM UTOTre HAXOJAT CBOE
3aKOHHOE MoATBepkAeHHe. B mobom ciyuae Mbl
00s3aHbl cOOMIOAATD NPE3YMILHMI0 HCTHHHOCTH Cy-
nebHOTO pelieHHs, KOTOpas HMEETCs BO MHOTHX
LUMBHJIM30BAHHBIX JAEMOKPATHYECKHX OOIlecTRaX,
[Jle CyJ PEeLIHII - BCe MOAYHHMITHCH. A y HAC XKe Mo/~
BepraroTcs o0CYIKIEHHIO yXKe BCTYNUBLIME B CHITY
3aKOHbI, PELIEHHS CY/1a, K YeMY CTPEMHUTCA HAILl OM-
OyacMaH B NpoekTe npeanaraeMoro 3akona. Caoe
BBICTYIUIEHHE XOUY 3aBEPLIHTh [OXKETAHUEM: HE J10-
MYCTHTb, YTOOBI 3TOT OPraH CTaJ HAJ30PHBIM H 3a-
MEHMII TPOKYPATYPY, CTall HaACy1eOHbIM OpPraHOM.

HEKOTOPbIE 3AMEYAHUS
KACATE/NIbHO OTHOLLEHWH

MEXAY UHCTUTYTOM OMBYCMAHA,
CYOAMM U NMPOKYPATYPAMM

M. Maiiep, koHcynsmarm no eonpocam cobmodeHus
3aKOHHOCMU,

Biopo no demoxkpamudeckum uHcmumymam

u npasam uenosexa, Opzanuzayus no besonacHocmu
u compyoHuuecmsy ¢ Egpone’

BBEAEHME

3a nocneanue 10 meT B 60NbIIMHCTBE CTPaH
Ientpanshoii EBponst 1 CHI™ 6b11 co31an HHCTH-
TyT oMOyacmana. Tak Kak MeXIyHapoJaHble Opra-
HH3AI[MH BLICTYMAIOT 3d CO3/laHHe TAKOr o pojia HH-
CTHTYTOB, IIHPOKO PACIIPOCTPAHEHHBIX B 3aMaIHbIX
CTpaHax, TO OYEBHIHO, YTO OXKHM A2 HHA OTHOCHTENb-
HO WX MOTEHLHAIa X 3HAYMMOCTH 3a4acTyk 10CTa-
TOYHO BbICOKH. CUMTAETCA, YTO HHCTHTYT OMOY/Ic-
MaHa npegHasHaveH I 3G dexTHBHOH MOMOILH
TEM, KTO Hel0BOJIeH paboTOoH npoKypaTypbl H Op-
raHOB MPABOCYIMA MO 3alHTe NPaB YeJI0BeKa.

DTH OOJbLIHE HANEXK/Ibl, BO3NIaraeMble Ha HH-

! Astop cratbu orseqaeT B OBCE/BJAMITY 3a mpoekTsl 1o co-
3JaHHIO H YKPEIUIEHHIO HaLMOHAJIbHbBIX HHCTHTYTOB NO Ipa-
paM yesgoBeka. Aptop 6iarogaput [, Forrepepa 3a LeHHbIC
3aMeYaHud Mo JaHHOH cTaThe.
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presumption of true court decisions, which is
available in many civilized democratic societies where
the court rules and everyone obeys. In this country
laws already put in force, court decisions can be
discussed and this is our ombudsman is striving for
in the proposed draft law. I would like to close my
presentation and I wish not to allow such body to
supervise and remove the Prosecutor’s Office, be a
super-court body.

SOME REMARKS ON THE RELATIONSHIP
BETWEEN AN OMBUDSMAN INSTITUTION
AND COURTS AND PROSECUTORS

M. Meyer, LL.M., Rule of Law Officer Office
Jfor Democratic Institutions and Human Rights,
Organization for Security and Co-operation

in Europe’

INTRODUCTION

Most Central European and CIS countries have
created Ombudsman institutions in the last 10 years.
Since international organisations advocate the
creation of such institutions, which are widespread
in Western countries, expectations for the potential
and impact of Ombudsman institutions are generally
very high. It is often expected that Ombudsman
institutions will be an effective remedy for those who
are disappointed by poor performance of the
prosecution or the judiciary in protecting human
rights.

! The author is responsible in the OSCE ODIHR for projects for
the establishment and strengthening of National Human
Rights Institutions. The author wants to thank Mr Dean
Gottehrer for valuable comments on this text.




