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separate. For most, that risk does not lead to long-term adverse

consequences. Children weather the storm. They adjust to the
post-separation circumstances. However, parental separation leaves its
imprint, and changes the course of children's lives . Children may feel
a profound sense of loss that lasts for years, but ‘poor outcomes are far
from inevitable’

CTB€ KOTOPOro HaXOAMUTCs YrOJIOBHOE 11eJ10, TO JIOTMYECKM HYKHO [eJlaThb BbI-
BOJ, 9YTO OH I co6MpaeT 9T OOKa3aTeJIbCTBA.
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Ho nockoabKy Mbl He 6€3 0CHOBaHUI IIPUIILIY K BBIBOZIY O TOM, YTO OOBEKTHI,
cobupaeMble aJBOKATOM-3aI[UTHIKOM, HE MOTYT M3HAYAJbHO (T.e. Oyayum He-
IPUOOIIEHHBIMY CJIEOBATEJIEM U AP. YIOJHOMOYEHHBIM JINIIOM K [eJy) Ipy-
3HABaTbCA JOKA3aTeJbECTBAMI I10 JIEJTy, TO MBI CUMTaEeM, YTO B KOHTEKCTE 4.3 CT.
125 YIIK PK afBokaT-3alIMTHUK COOMPAET U IPEICTABIAET MIMEHHO CBeIEHNS,

TACTAHOBA M. M.

A minority of children will be deeply affected by their parents’ separation
and will suffer long-term adverse consequences. The consistent message of
research has been that it is the parental conflict—both before and after the
separation—that is most harmful to children. When parents are involved
in litigation over their children, there is likely to be intense conflict, and
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Taxum 00pa30oM, CYILIECTBYIOT IIMPOKOE U Y3K0E TOHMMAHIE TPEICTABIEHNA
ZIoKasaTesbeTB. Mbl IpuiepsKmuBaeMcd y3KOTro - IIpeJicTaBJIeHNe CIIeI0BATEIO,
JIMITY TPOU3BOJALIEMY TO3HAHNME, CIIPABOK, XapaKTePUCTUK (HOKyMeHTOB). OHO
COOTBETCTBYET TOMY CMBICJIY, B KOTOPOM IIPe/ICTaBJIEH)E JJOKAa3aTeJbCTB yII0-
TpebJIAeTcsA B yroJIOBHO-IIPOI[ECCYAJBHOM 3aKOHE, IIOCKOJbKY I 3aABJIEHNE X0~
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SUMMARY

The article highlights the problem
of provision of competition in the
criminal proceedings. The means of
collecting evidence by a lawyer are
analyzed, the legal regulation issues
are disclosed.
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the venue? In the past, the most common response to this issue around the
world has been that the courts should seek to protect the children from
the conflict as far as possible. While practices differ between jurisdictions,
it is generally very unusual for children to be called to give evidence in
parenting proceedings, in contrast to the situation in criminal trials when the
prosecution alleges that the child has been a victim of a crime or a witness to
one.This protective stance towards children does not, of course, mean that
their voices cannot be heard in the process of decision-making nor that their
wishes are unimportant. Children's wishes have typically been one of the
factors that courts have been required to consider in many jurisdictions in
making determinations about children's welfare. The protective approach
does, however, mean that children are shielded as far as possible from being
drawn into the conflict
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The development of Family Courts and the involvement of social-science
trained professionals in custody evaluation, conciliation and other such roles
as part of the process of court-based dispute resolution has made it more
possible for children to be shielded from direct involvement. One change
that occurred in many jurisdictions, for example, was in relation to the
practice of judges interviewing older children in chambers to find out what
they wanted in relation to custody disputes. This was an accepted practice
in common law countries for many years. ' .While in some jurisdictions,
that continues to be a common (p. 3 ) practice, = the accepted view in most
modern common law jurisdictions became that it was better to rely on the
work of trained experts to interview children and to interpret their wishes
and feelings to the court.

The appointment of a separate legal representative for children has been
another way in which children's voices can potentially be heard without
direct involvement. However, whether they are in fact heard through their
lawyer may depend on whether the lawyer sees it as his or her role to talk
directly with the child. A protective approach to children is not the only
reason why children's voices have either not been heard at all in parenting
proceedings, or have been heard indirectly through a custody evaluator or
other report writer. Another issue which has prevented children's views
being given significant weight in parenting disputes has been a belief that
children, especially prior to their adolescence, do not have the capacity to
make reasoned choices about important matters. This is, of course, another
reason for the protective stance taken towards their involvement. As Pryor
and Emery put it: ‘The received view is that children are not able to say
anything sensible until about the age of twelve’ = .The law has typically
treated issues of children's capacity as a matter involving a binary choice.
Either the child has the capacity to give sworn evidence or he or she does not.
Either the child understood the wrongfulness of his or her criminal conduct
with the consequence that he or she should be held criminally responsible
for his or her actions, or he or she did not. Either the child has the capacity to
make a medical decision or he or she does not. If he or she has the capacity,
then it is his or her decision. If he or she does not, then it is the parents’
decision. A similar approach was taken in civil law countries. In Denmark,
for example, children had a right to be heard in parenting proceedings
once they reached the age of 12 years. An age threshold had to be crossed
before children attained a status that gave them participation rights. This
right has in recent years been extended to younger children

This binary view of children's capacities is at odds with the understanding
that developmental psychologists have of how children's capacities develop
over time. As theory and research have developed, the earlier age- and stage-
related constructs of development and ‘incompetence’ are now considered
to be out of date. As developmental psychologist Lawrence points out,
development now needs to be seen in terms of ‘the multiple levels of change
that is the normal human experience, the multiple functions affected by
developmental change, and the multiple contributors to developmental change
and their interactions’. Children's development is dynamic, interactional
and profoudly affected by their experiences and relationships with those
who are significant in their lives, and by their perceptions of and reactions
to those experiences and relationships. Children are also now seen to be
more competent earlier than previously thought, though adults still tend
to underestimate children's capacities. Their capacities are affected by the
context and depend on the support they receive in developing that capacity
and the extent to which they are allowed to participate in making decisions.
As Smith, Taylor and Tapp point out, ‘children who are involved in activities
before they are fully competent actually acquire more competence in the
process’ : .These notions about children in the legal arena have begun to
change in the last few years. The new rhetoric is about the importance of
children's participation, and family law jurisdictions in different parts of
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the world are now exploring how children's voices can better be heard in
the legal process. In France, for example, legislation was passed in 2011
which gives children the right to be heard by the judge if they so choose.
This is intended to be the normal way in which a child will be heard, with
an interview by another professional such as a child psychologist being
utilized only if it is in the best interests of the child to be heard this way.
The judge must also examine whether a refusal by the child to be heard is
well founded ' .In Britain, a government minister has called for greater
participation by children in family law decision-making and two of the
country's most senior judges have encouraged the idea that judges should
talk directly with children more frequently in determining parenting cases.
In Australia, a variety of approaches have been trialed to make decision-
making in family law disputes more child-inclusive. In particular, there has
been great interest in the practice of child-inclusive mediation, in which the
views of the children, interviewed separately, are fed back to the parents.
This has shown distinct benefits for both parents and children in comparison
with forms of mediation that do not involve hearing from the children
Why has this change occurred now? Debate about the role of children's wishes
in making decisions about their custody and access—as it was called at that
time is not new. In the 1960s and 1970s, there was a lively debate between
those who advocated for children's wishes being determinative and those
who took a much more protective stance, arguing that they should not be
given too much weight or even any weight at all. In one of the earliest law
articles, Foster and Freed argued that: At least where the pertinent factors
are evenly balanced, the child's wishes should be decisive unless the person
chosen by the child is obviously unfit or the child's choice is the result of
coercion or bribery.Citing the American Orthopsychiatric Association's
1967 Position Statement on Child Custody, Jenkins, a professor of child
psychiatry in the US, advocated trusting children's preferences in his advice
to expert witnesses on children's cases. Respect the preceptiveness of the
children in recognizing which parent really cares more about them, and
which parent is more dependable. Even in infancy and early childhood it is
possible to note the response of confidence and security or fear to the parent
persons. While older children often have some apprehension or fear about
expressing a preference between their parents, and some insist on walking
a tight-rope and expressing no preference, yet in a private interview, after
the establishment of some rapport, a few simple questions directed to the
child alone usually clarifies this question...Children are less experienced
than adults in judging people, but in general, children study their parents
more intently and intensively than parents study their children. Similarly,
Lempp, a medical practitioner, argued that an attempt should be made to
establish the child's wishes or ‘inclinations’ in every case, believing the
child's welfare to be ‘at risk whenever the child is reduced to an object and
whenever decisions are made against his will for no compelling reason’

On the other hand, some lawyers and child psychologists and psychiatrists
argued that the wishes of children under certain ages (variously 10, 12 or 14
years) should be given little weight or that they should not be ascertained
or considered .

Despite the vigorous debate that occurred during the 1960s and 1970s,
the issues associated with children's competence to be involved in decision-
making, especially in family law, received relatively little attention in the
literature until the 1990s. There are two related reasons for the more recent
interest in children's participation: a shift in developmental views of children
and a shift in thinking about children's rights and citizenship. There has
been a distinct shift over the last few decades in thinking about children
in both psychology and sociology and in the new area of developmental
science. Children are no longer seen as the passive recipients of parental
influence, the targets of socialization within and outside the family nor as
‘objects of concern’ in relation to outside intervention. They are now seen
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as social actors who are shaping their own lives, and influencing the lives
of those around them, particularly their parents and siblings. This change
hasoccurred as it has become increasingly apparent that children's development
is profoundly affected by their interaction with other people and that their
learning benefits from their participation.This new paradigm in the emergent
sociology of childhood represents a break away from the earlier construction
of children and childhood in sociology. At the same time, the construction
of children's agency in developmental psychology has also changed (building
on the earlier transactional models, bidirectional models of parent-child
relationships and the importance of the broader social context in children's
development). As Kuczynski pointed out, there is a long tradition within
developmental psychology of exploring both behavioral and cognitive aspects
of children's agency in socialization, moral development, and parent-child
relations’. Earlier assumptions about children's capacities and presumed
incompetence are being challenged as it is recognized that children's
competence depends not so much on their age as on the context, the support
they receive, and the way activities are structured. What children can and
cannot do depends on the structure and support—the ‘scaffolding’—provided
by those with more skills and understanding. The onus is therefore on
adults to guide and assist rather than presume that any incompetence is
necessarily the child's alone. Kaltenborn put it succinctly: ‘the competence
of the child is not just the skill of the child but “a way of relating” and
requires to be considered in context’. He went on to expand on this: Children's
agency is not just an age-related skill but a complex one constituted by
personal characteristics of the child on the one hand, and by structural
conditions such as family characteristics, the availability of social support
and the practice of the family justice system on the other, all of which are
embedded and influenced by societal macro-systems, especially the legal,
cultural, political and economic system.The way we see children and construe
their competence has considerable implications for the way society, the
law and other institutions treat them. Along with the increasing recognition
of children as social actors, there is now a greater understanding that in
resolving disputes about parenting, it is important to work with children
in the decision-making process. There seems to be increasing acceptance
in some quarters that decisions that people seek to make about children's
futures, even those presumed to be made on the basis of ‘their best interests’,
cannot be made without an awareness of how the children themselves will
respond to those decisions. That is, the decision-maker needs to weigh up
the possible effects of different decisions on the children themselves, for
the children are the ones who have to live with those decisions. In addition,
children's reactions to the decision may in turn determine whether it was
in fact in their best interests. American law professor Mnookin, in a classic
article in 1975, explained this feedback problem in the nature of best interests
decision-making with respect to the reactions of the parents .The best-
interests principle requires a prediction of what will happen in the future,
which, of course, depends in part on the future behavior of the parties.
Because these parties will often interact in the future, this probable interaction
must be taken into account in deciding what the outcome is to be. The
feedback issue is also very significant in relation to children's reactions to
different possible orders. An awareness of the importance of hearing the
voice of the child has emerged from a recognition that for a decision to
‘work’ it needs to be one which children are able to accept, even if it was
not their preferred option. Kaltenborn's research supports this. In following
up children for whom reports had been written for the courts in Germany
some years before, Kaltenborn found that ignoring children's preferences
and attachments often led to ‘a difficult situation for the child...trajectories
of suffering...and/or later changes of the living situation’ ' .The need to
consider the workability of arrangements from children's viewpoints has
become particularly important as shared parenting has become more
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commonplace and has been encouraged by legislatures. Shared parenting
usually involves more interaction between the parents than is the case in
more traditional custody and access arrangements where the non-resident
parent is not involved in the day-to-day lives of the children. It also involves
more movement for the children between households. Since children respond
in quite varied ways to shared parenting arrangements, it can be particularly
important to listen to their views about it and to keep on listening as they
grow older. The movement towards greater participation by children has
also emerged because of a conviction that children ought to be able to
participate. Notions of children's rights in general have been combined
with a new focus on children's social citizenship. This helps to build a moral
case for the inclusion of children's views and perspectives in all aspects of
adult decision-making that affect them. In many different areas of life
there has been a movement to encourage such participation in democratic
processes by children. As other groups in society are consulted on various
problems, policy initiatives or their experience of services, so advocates
for children have argued that children too should be included in this citizenship.
These ideas have been extended to a focus on children's citizenship in relation
to parenting disputes, reflecting also the changing status of children and
the greater democratization of relationships within the family.Children's
right to participate is embedded in the United Nations Convention on the
Rights of the Child. Article 12(1) of the Convention provides that states
should ‘assure to the child who is capable of forming his or her own views
the right to express those views freely in all matters affecting the child,
the views of the child being given due weight in accordance with the age
and maturity of the child’. Article 12(2) specifically concerns court proceedings.
It provides that the ‘child shall in particular be provided an opportunity
to be heard in any judicial and administrative proceedings affecting the
child, either directly or through a representative or an appropriate body’.
This has been identified as one of four general principles which underpin
the more specific rights provided by the Convention . The notion of
children's rights in relation to post-separation parenting arrangements has
translated into an acceptance that children must also have rights in relation
to the process. The concept that children have a right to be heard is the
natural corollary of saying that they have substantive rights in relation to
the outcome of parenting disputes, for an awareness of children's perceptions,
wishes and beliefs may well be significant in providing an understanding
of how a court should give effect to their rights. The possibility that taking
children's views into account might lead to better and more informed
outcomes that have a greater chance of being acceptable to and workable
for children is of course one of the main arguments for doing so .As
academic and clinical psychologist Warshak pointed out, ‘children have
something important to tell us that may change the decisions we make on
their behalf and the way in which we make them’
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