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C.K. H/[PBIIIIEBA,

8e0yWUll HayyHvlil COMPYOHUK 0moenld QYHOAMEHMALbHbIX UCCIEO08AHU,
ananuza u paspabomrku HIIA 6 cghepe epasxcoanckoeo,
2PadNCOAHCKO-NPOYECCYANIbHO20, NPEeONPUHUMAMENbCKO20, CEMEUH020 Npasd

HUnemumyma 3axonooamenvcmea PK,
Kanouodam 1puouyeckKux Hayx

O POJIN JIOBPOCOBECTHOCTH, PA3YMHOCTHU U CIIPABE/JJTUBOCTU
KAK ITPUHLIMIIOB I'PAYK/IAHCKOI'O [TIPABA

B perynupoBaHuM 4acTHBIX MPABOOTHOILIEHUN
BAKHYIO POJIb UTPAIOT 3aKpeIUieHHbIe B M. 4 CT. 8
I'K PK «rpeboBanus» 100pOCOBECTHOCTH, pa3yM-
HoctH U cnpaBeanuBocTh. C1.8 'K PK He Ha3wiBa-
€T J0OpOCOBECTHOCTh, Pa3yMHOCTh M CIPaBe N~
BOCTH NMPUHIUIIAMU T'PaXIaHCKOT'0 TPaBa, MO3TOMY
W IOpUINYECKas MPaKTHKa UAET [0 TOMY K€ MyTH.
Jlo Tex mop, moka oHW He OYIyT JieraibHO Ha3BaHBI
MPUHIMIIAMH, TPeOOBaHHUS Pa3yMHOCTH, CIIPABEITH-
BOCTH U JTOOPOCOBECTHOCTH OYIyT UTHOPUPYEMBI
MpakTUKOi. PacpocTpaHeHHOCTH cilydaeB HeJ0Opo-
COBECTHOCTH, HEpa3yMHOCTH IOBEJIEHUS y4acCTHH-
KOB IpaKAaHCKUX MTPaBOOTHOIIEHNH JieslaeT KaK HU-
KOTI'/Ia aKTyaJbHBIM BOMPOC O 3aKPETIHNH JTaHHBIX
«TpeboBaHMIN» B KaUeCTBE HOPMATUBHBIX PUHIIHIIOB.

TpeboBaHus TOOPOCOBECTHOCTH, Pa3yMHOCTH U
CIPaBEIMBOCTH HPEABSBISIOTCS B O0IIEH YacTu
I'paxnanckoro xonekca PK HeogHOKpaTHO, O3TO-
MYy B IOpHAMYECKON HayKe YK€ BBICKa3bIBAINChH TOY-
KH 3pEHUsI O HOOOXOJMMOCTH TIepEHeCeHHs UX B CTa-
TbI0 «OCHOBHBIE Hayajia IPaKJaHCKOT0 3aKOHO/1a-
TenscTBa. [1; 2; 3] Tak, bemos B.A. roBoput, uro
COBPEMEHH(E POCCHICKCe Ipa’kJJaHCKOe 3aKOHOMa-
TEJIBCTBO He MpUAAET JOHKHOTO 3HAUEHUs PUHIIHU-
nam J00pOCOBECTHOCTH, Pa3yMHOCTH M CIIPaBE/IIIH-
BOCTH, JIUIIb IPUHIIXI J0OPOCOBECTHOCTH OBLT O -
BEPrHYT Hay4HOI pa3pabotke [ pudbanosbM B.IT. [4]
ITo cocTosiHUIO HA MOMEHT Iy OJIMKAIIUH €TO CTATHH,
JEUCTBUTENBHO, OBUIO HEIOCTATOYHO HAYYHBIX TPY-
JIOB IO JaHHOMY Borpocy [5]. ABTOp BEpHO OTMe-
qaet, yto HopMa 1. 3 cT. 10 'K P® (cT1.8 T'K PK)
TOBOPHT TOJIBKO O IGHCTBUH Ha3BaHHBIX IPHHITUIIOB
MIPU OCYIIECTBICHUM TPaKJAaHCKUX TpaB, yIycKas,
9YTO OHHM TeM 0oJiee JOJDKHBI COOMIOAThCS U MPHU
WCIIOTHEHUH TPpaXKTaHCKUX o0si3anHocTel [1; 49, 52].

J1JI. KoHpaTiok OTHOCHT MPHHIHITBI T0OPOCOBEC-
THOCTH, Pa3yMHOCTH U CIIPaBEUIMBOCTH K HPaBCTBEH-
HO-TIPaBOBBIM MPHHIIAIIAM U CYUTACT, YTO OHU JJOJDKHBI
HMMETh CaAMOCTOATENIFHOE 3aKpeIyIeHne B KaKAol M3
OTpacyiell POCCUICKO CHCTEMBI IpaBa, B TOM YHUCIIE B
ct. 1 'K P®, uyto Gonee 4eTKO COPHEHTHUPYET PaBo-
MPUMEHUTENBHYIO MPAKTUKY Ha HEOOOXOAUMOCTb UX CO-
Oro/1eHNs, a He ITHOpUpoBaHusL. [IpucyTcTBre B rpax-

JTAHCKOM 3aKOHE MHOYKECTBA TEPMHUHOJIOTMUECKHX I10-
HSTHI B ONIPE/IeNICHUH Pa3yMHOCTH U JOOPOCOBECTHO-
cTu (TpeOoBaHKe, TEPMUH, KPUTEPHIA, IPUHIHIT U T.]1.),
B TOM YHCJIe COBIAJAIOIHX 110 3HAYEHHIO, BHOCST CY-
MATHILY B UX HCIOJb30BaHUE. ABTOp OTMEYAeT, YTO
CyZIbH, CCBhIJIasCh HA T€ WJIM UHBIE CTaThbH TPaXIaHC-
KOTO TpaBa, JIOMYCKAIoIIe CBOOOLY YCMOTPEHUSI CTO-
POH MJTH IPABOIPUMEHHTESIS], 4acTO IPUHUMAIOT periie-
HHSI, KOTOPBIE He TOJIBKO MPOTHBOPEYAT J00OPOCOBECT-
HOCTH, Pa3yMHOCTH U CIIPaBE/IMBOCTH, HO U IAXKE MOJI-
HOCTBIO UM He COOTBETCTBYIOT. Ilo3TOMY OHa TOXE
rojiaraeT HOOOXOIUMBIM BHECEHHE W3MEHEHHH B CTa-
U 'K P®, B yacTu 3aMeHbI B HUX TEPMUHOB «Tpe-
O0BaHUE», KKPUTEPHID) U T.JI. HA TEPMUH «IPUHIIUATDY
[6; 5]. B cBsI3u ¢ 3THM OTHUM U3 HAIIIUX MTPELTOKEHUM
M0 COBEPILEHCTBOBAHUIO JIEUCTBYIOIIETO 3aKOHOa-
TEJIbCTBA SIBJISIETCS BHECEHHE COOTBETCTBYIOIIMX H3-
MEHeHUI B HOpMY T1. 4 CT. § U mepeHecedue ee B CT.2
'K PK. Muenue, aHaTOrH4HOE HAIIEMY, MBI HAIIITH TaK-
ke y ['pubanopa B.II. [4], LpimenkoBoit A.B. [7],
Koperkoro 1. /1. [8] u Apyrux aBTOPOB.

B ropuanyeckoii aureparype «100pocoBECTHOCTS,
Pa3yMHOCTh M CIPaBEJINBOCTH» HA3bIBAIOT TaKKe
MPe3yMITIHAMH, 00IIENPAaBOBBIMU aKCHOMAaMH, Olle-
HOYHBIMH MOHSTUAMH, HO HUKAK HE OTHOCSIIIUMHCS K
MIPUHIMIIAM I'paykIaHCKOTO 3aKOHOIaTeNIbCTBa [9; 66].

B monb3y ske npu3HaHus TpeOOBaHUH CTIPaBEAITH-
BOCTH, Pa3yMHOCTH M TOOPOCOBECTHOCTH B KayeCTBE
MIPUHIIMIIOB TP TAHCKOTO TIpaBa, HapsAy ¢ PUBE/IeH-
HBIMU MHEHHMSIMHU YYEHBIX, TOBOPHUT MpaBmwiIo 1. 1 cT.6
I'K PK: «IIp1 BO3MOKHOCTH pa3InIHOr0 MOHUMaHUS
CJIOB, NMPUMEHSIEMBIX B TEKCTE 3aKOHOJATEIbHBIX
HOpPM, IIPEIIoUYTeHNE OTAeTCs TOHUMaHHIO, OTBEYa-
touemMy nonoskenusivm Korcturynuu Pecy6mku Ka-
3aXCTaH U OCHOBHLIM NPUHYUNAM 2PAHNCOAHCKO20
3aKOHOOAMeNbCMEA, U3II0KEHHBIM B HACTOSIIIICH IJ1a-
BE, npeoicoe 6cezo B ee cTarhe 2.». bykBanbHOe 10-
HUMAaHHE TaHHOI HOPMBI CBUIETENILCTBYET O TOM, UTO
TIPUHIIMIIBI TPAKIAHCKOT 0 3aKOHO/1aTeIbCTBA 3aJI0Ke-
HBI HE TOJIBKO B CTaThe 2, HO U B JIPYTHUX CTaThsX
niepsoii I maBs1 'K PK «PerynupoBanue rpaxnaHcko-
MIPABOBBIX OTHOIIICHUY, BKJIFOUatoIieH B ceds 11 cra-
TEW — ¢ IEPBOM 110 OJIMHHAIIATYIO.
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Bonee Toro, «tpeboBaHMsD) pa3yMHOCTH, CIIPABE]-
JIMBOCTH 1 TOOPOCOBECTHOCTH PACIIPOCTPAHSIOTCS HA
J00bIe BUBI TPAKAAHCKUX MPABOOTHOUICHWH, Ha
JFOOBIX CYOBEKTOB, TO €CTh SIBIIAIOTCSI YHUBEPCAIb-
HBIMHU, Y€M U 3aCITy)KMBAIOT OBITh MPUHATBIMU KaK
HOPMBI-TTPUHITHITEI, B OTJIMYUE OT MHBIX HOPM TIpaBa.

PaccMoTpuM kaxiblif U3 Ha3BaHHBIX PUHIIAIIOB
Ooitee netanbHO. Tak, TOOPOCOBECTHOCTH B 3apyOeK-
HOM 3aKOHOJATENbCTBE TPAKTYETCs KakK «J1o0pas
coBecTb». [IpriemM npuHIMTIBI Pa3yMHOCTH U I00PO-
COBECTHOCTH JIE)KAT B OCHOBE HPEINPHHUMATEIbCKUX
JIOTOBOPOB KaK B KOHTHHEHTAJILHOM IIpaBe, TaK U B
cTpaHax oomiero npasa. Hanpumep: «Jluio, o0s13aH-
HOE TIPH TOPTOBOW CJIENIKE MPOSBUTH 3a00TIMBOCTD
MOPSI0YHOTO KOMMEPCAHTa, JOJKHO 00ECTICUUTh e
0 OTHOIIECHUIO K Apyrum». Wmn: «lomkank 06s13aH
OCYLIECTBIISITH UCIIOIHEHUE IOOPOCOBECTHO, KaK 3TO-
ro TpeOyroT 00buau odoporay (maparpad 242 I'ep-
MaHCKOro rpaxaanckoro ynoxeaus (ITY) [10].

CpasuuBas Hopmy naparpada 242 I'TY ¢ Hop-
moit 1.4 crateu 8 'K PK, npodeccop A. TpyHk ro-
BOPHUT O AOOPOCOBECTHOCTU KaK O MpUHYyune He
TOJIBKO TPaKJAHCKOTO, HO U YaCTHOTO NpaBa B Iie-
JIoM. ABTOp IIPHU3HAET 3a JOOPOCOBECTHOCTHIO (PyH-
KIMIO orpaHnyeHus mpaea. KoHcraTupys, 4To aHa-
nmoruyHoi HOpMBI HeT ToKa B ['K Poccuiickoit dene-
parun, A. TpyHK co ceplinkoit Ha KoHneniuro coBep-
IIeHCTBOBaHM 001uX mmotokenuii 'K PD, mosara-
€T, YTO «B paMKaXx 3aljIlaHUPOBaHHOU MepepadoTKu
poccuiickoro ['paxxjaHCKOTo Kojaekca 0O pUH-
UM JOOPOCOBECTHOCTH OyJIeT B OyayIleM CIieIu-
aJbHO BKJTIOUeH B ["paxkmanckuii kojexey [11; 64-65].
IIpnu 3TOM HEMEUKUI y4eHBIN IOJYEPKUBAET, YTO,
HECMOTPS Ha KOHCTPYKIIMIO pacCMaTpUBaeMOi HOP-
MBI IPUMEHUTEIBHO TOJIBKO K OCYIIECTBIICHHIO MPaK-
JAHCKUX TpaB, HA CaMOM JieJieé OHa «MOXKET 000-
CHOBBIBATH TAKXKE IPaBa U 00sI3aHHOCTHY, «00sI3aH-
HOCTh BEpHOCTH JIoroBopy». Ilo ero MHeHHIO, 10-
MOJTHUTENBHO YYUTHIBAETCSI — B OCHOBHOM TOJIBKO
JUISL IOTOBOPOB — CIIEACTBHE M3 0053aTENbCTB 110
JIOrOBOPY TP TOJIIKOBAHMH YCIIOBHIA joroBopax [11; 67].
HecMoTpst Ha HECKOJIBKO HeyIauHBIN, Ha HAIll B3TIISI,
MepeBOJI €ro CTaThu, MHeHUE Tpodeccopa A. TpyH-
Ka COBIAJIaeT C HAIIUM MHEHUEM MPaKTHYECKH ITOJI-
HOCTBIO, XOTS U TOJIBKO B OTHOIIIGHHH OJTHOTO U3 TPEX
«rpeboBanuii» mynkra 4 ct.8 'K PK.

ITo muenuto ['.T. Beknazap-tO36aieBa, «o0ras
KJlay3yJia JOOpoi COBeCTH», 3aKperuieHHas B §242
I'epMaHCKOro Ipa)kIAHCKOTO YJIOKEHHsI, HA CEroi-
HSIIHUH JIeHb SBJISIETCS] OJJHOM M3 HanOoJee 3HAYH-
MBIX JJIsl TepMaHCKOT0 IpaXkIaHCKOTo Ipasa. Mmen-
HO 0011as popMyTHpOBKa 3TOro naparpada mo3so-
JISIET CYy/IbSIM B PaMKaX KOHKPETHBIX JIeJ JJOCTUTATh

Ka3yHCTUYHON CITPABE/NTUBOCTH, KOTOPAst UHBIM 00-
pazoMm Oblia OBl HEJOCTHXKUMA B CHIYy TOTO, YTO
CHCTEeMa 3aKOHOJATEIHCTBA CTPOUTCSI TIO TPUHITHITY
abcrpaktHoctH [12; 18].

T.B. Jlpo3noBa omnpenensieT cojepranue 100po-
COBECTHOCTH 4epe3 0053aHHOCTh CyOBeKTa IpOsiB-
JSITH JOJDKHYIO 3a00TJIMBOCTh O MpaBax M WHTEpe-
cax APYruX Y4acTHHUKOB TpakIaHCKOro o0opoTa
[13; 107]. 1o muenuto JI.B. BopucoBoii, TomkoBa-
HUE U OLIEHKAa JJ0OPOCOBECTHOCTH YYACTHUKOB I'PaX-
JTAHCKUX TIPABOOTHOIICHHUH TOJKHBI IIPOU3BOIUTHCS
Ha OCHOBE 0OBEKTUBHOTO KPUTEPHSI, KOTOPHIM SIBIISI-
€TCS TIOBEJICHUE OOBIYHOTO, THITMYHOTO, CPEIHErO
(1OOPOCOBECTHOTO) KOHTpAreHTa, TO €CTh MOBEC-
HHUE, KOTOPCe MOKHO OXHJIATh OT JIFOOOTO YIaCTHH-
Ka ipaBooTHoIIeHus [ 14].

[TpoB03BECTHUKOM JIJIsl TIOSIBJICHUSI B HAIIIEM 3a-
KOHOJIATEJIbCTBE HOPM O «TPEOOBaHUAX» CIPaBE/I-
JIMBOCTH, Pa3yMHOCTH, J0OPOCOBECTHOCTH ITOCITY>KH-
JI BESTHUS €BPOIIEHCKOT0 IIpaBa, KOTOPCS MO, BIIHSI-
HUEM (hPAHITY3CKO PEBOJTIONNY OYKBAJIEHO BOCIIPH-
HSJIO UJIeU CBOOOIbI TMYHOCTH, IOPUANYECKOTO pa-
BEHCTBA, COIIMATIbHON CIIPaBEeJINBOCTH.

[Tocne Benukoit @paniry3ckoit pepomonuu 1789 r.
B EBporie cramu GopMUpoBaThCsi HOBBIE TPE/ICTABIIC-
HUSI O CYTH OOIIICCTBCHHBIX OTHOIICHHUH, B YaCTHOCTH,
0 TOM, YTO pa3yMHO NIEACTBYIOLIas CBOOOHAS JIHY-
HOCTB ITyTeM CBOOOIHOTO BOJIEH3bSIBIICHHUS HA OCHOBE
3aKJIIOYAaEMbIX C JPYTUMH TaKUMH K€ CBOOOHBIMU
JIMLIAMH JIOTOBOPOB PEIIaeT BOIPOC O TOM, IPUHUMAET
JIM OHA Ha ce0si OTBETCTBEHHOCTH MO OTHOLICHHIO K
3THUM JIMOO TPETHUM JIMI[AM, U B KAKOM 00BbeMe.

Amnanus 10peBOIOIIMOHHOA POCCHUICKOM JTUTEepa-
TYpHhI TOKA3bIBAET, YTO HAYKOU TPaXKIaHCKOTO TIpa-
Ba TOT'0 MEpUOa YK€ YIUTHIBAIUCH MPOIIECCHI, IPO-
HCXOJISIINE B TO BpeMs B 3apyOekHOM paBe. Tak,
N.A. TloxpoBcKuii, aHATU3UPYSI COAECPKAHUE Olle-
HOYHBIX MMOHSTUHN HA HAJTUYUE B HUX IIPU3HAKA OII-
PEAETICHHOCTH B HEMEIKOM, (ppaHIly3CKOM, IIBEii-
[[apCKOM U POCCUHCKOM 3aKOHOJIaTeIbCTBAX, Jieall
BBIBOJI, YTO KIIOHSATHE «JIOOPBIX HPABOB)» OKa3bIBa-
eTcs YCIIOBHOU (DOpMYJIIOH, TPU PACKPHITUH KOTOPOH
OTXOJAT B CTOPOHY BCAKHE COOOparkeHUs MOpalln
WU OJIATOTIPHIIMYUS U HA CIICHY BBICTYIAIOT KPH-
TEPUH YUCTO IPABOBOT0 XapaKTepa, TOJbKO KpUTe-
pUU He CO3HAHHBIC, HE «0000INECTBIICHHBIEY, OC-
TAOIIHUECs B CTAJIUU CYOBEKTHBHOTO YCMOTPCHHUS
cynei» [15; 180-186].

B mexmyHapogHOM 4acTHOM MpaBe 4acTo MpH-
MEHSETC TEPMUH «pa3syMHOCTb». Tak, ITpuHIumbI
MEXIYHApOAHBIX TOProBhIX JoroBopoB YHUJIPYA
3aKpEIUIAIOT, YTO JOTOBOP CJEMYeT TOJIKOBATh B CO-
OTBETCTBUM C T€M 3HA4YEHUEM, KOTOPGE «pA3yMHble
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Juya, ICUCTBYIONINE B KAYECTBE JIOTOBAPHBAFOIINX-
Cs1 CTOPOH, MOTJIH OBl IPHATh €MY ITPY aHATOTHYHBIX
obcrostenbeTBax» [16; 117]. 3akon BennkoOpuTanun
«O He0OPOCOBECTHBIX YCIIOBHSIX JOTOBOPOB» 1977 T.
TaKXKEe HEOJHOKPATHO UCIIOJIB3YET TEPMUH «Pa3yM-
HOCMbY JUISL PEUICHUS. BOITPOCOB 00 OCBOOOXKICHUM
CTOPOHBI OT OTBETCTBEHHOCTH, JI100, HA00OPOT, BO3-
JIO)KEHUSI OTBETCTBEHHOCTH Ha Hee [16; 32].

C.C. AnekceeB MOAUEPKUBAET, YTO UEIOBEUEC-
Koe OOIIECTBO — 3TO HE MPOCTO HEKCE XaOTHUCCKCS
MHOKECTBO OTJIEIbHBIX MHIWBHUJIOB, a BCETJA B TOU
WJIM UHOH MEpEe YIOPSIOYSHHOE COOOIIECTBO JIF0JIeH
KaK pa3yMHbIX CYIIECTB; BO3MOXKHOCTH U CHITY pd-
3yma B chepe 0OIIeCTBEHHBIX OTHOIICHUH YEI0BEK
peanusyer yepes npaso. Jlaxe TepMUH «HOpPMAa Tpa-
Ba» SIBIISIETCS IPOAYKTOM pa3ymda, BaXXHEUIIEro
AJIEMEHTAa YeNIoOBEYeCKOol KyapTyphI [17; 5, 9, 10].

Cnpagedniueocms SBIACTCS HEOTHEMIIEMBIM
3JICMEHTOM IIpaBa, BCSI HCTOPHS YEJIOBEUECTBA CBU-
JIETEJIbCTBYET O MPEJCTABJICHUHU O TpaBe KakK CIipa-
BCAJIMBOCTHU, B IPOTUBOIIOJIOKHOCTb HECITPABEAJIN-
BOCTH, XOTA CHPABCIJIIMBOCTD ABJIACTCA TAKIKE OLC-
HOYHBIM HOHATHEM U B KaXJAYHO 3KOHOMHNYECKYIO
3MOXY MMeJIa Pa3HOe CoJICpKaHUE U TOJIKOBaHKE. B
TEOPUHU €CTECTBEHHOTO MpaBa CIPaBEIIUBOCTh T10-
HUMAETCS KaK BO3JIasHUE PaBHBIM 33 PaBHOE.

B 11paBoOTHOIIEHUSX ¢ y4acTHEM OOJIBIIIOTO, HEO-
IPaHUYCHHOTO Kpyra CyObeKTOB OCHOBHOE, Pelllaro-
Iiee 3HaYCHUE MMEET pean3aliysi IPUHIMIIA CIipa-
BEJIMBOCTH, BILIOTH 10 OBITOBOTO YpoBHA. OTCIO/1a
pa3garoTCcs ¥ MHEHUS O IIeJIECO00Pa3HOCTH 3aMEHBI
MIPUHIIMIIA CBOOOTBI JOTOBOPOB IMPHHITUIIOM CHPAGeo-
aueocmu norosopos [17; 16-17]. Ham npeactasis-
€TCSl, UYTO KPUTEPUU Pa3yMHOCTHU M JIOOPOCOBECTHO-
CTH, ABJIAACH CaAMOCTOATCIbHBIMU KaTCTOpUAMU,
BMECTE C TEM B3aMMOCBSI3aHbI U B3aUMOOOYCIIOB-
JICHBI, KaK 1 NPUHIUIIBI, TIOMCHICHHLIC B CTAThIO 2
I'K PK, oHM nOTIOJIHSAIOT OpyT Ipyra, 6e3 cobmroe-
HUS pa3yMHOCTH U JIOOPOCOBECTHOCTH CITPaBE/IJIH-
BOCTb HE MOXECT 6I)ITI) AOCTUTHYTA.

B.C. HepcecsHii Takxe mosaraj, 4To MpaBo Kak
PaBEHCTBO BKJIIOYACT B ce0S U CIPaBEIJIUBOCTD.
YueHblil, TOBOPS O CMBICIOBOM M 3 TUMOJIOTHUECKOM
BOCXOXKJIEHUHU CIIPaBEJINBOCTH K IIPaBy, yTBEPIK 1AL,
YTO TOJIBKO MPaBO W CIpaBeinBo. Hecnpapemiu-
BBIM MOXET OBITh, HAIPUMEP, 3aKOH, HO NIPABO He-
CIIpaBeIIMBBIM He MOXxeT ObITh [18; 28]. Tlo mHe-
uuto B.C. Hepcecsaia, cripaBeJiTMBOCTh — 3TO Mpa-
BOBas OIICHKA BCETO OCTAJILHOTO, HEMpaBoBoro. OH
TaK)Xe OTMEYall, 4TO TPeOOBaHUS TaK HAa3bIBAEMOM
«COLMAIIBHOW CHPABEJIMBOCTHY C MPABOBOM TOUKHU
3PpCHUA UMCIOT paHHOHaJ'H;HI:Iﬁ CMBICJI U MOTYT 6I)ITI>
MPU3HAHBI U YIOBJICTBOPEHEI JIMIIb ITOCTOJIBKY, I10-

CKOJIBKY OHH COTJIaCYeMBl C MPaBOBOH BCEOOIIHOC-
TBIO M PaBEHCTBOM W WX, CJEIOBATEIbHO, MOKHO
BBIPa3UTh B BUe TpeOOBaHMI caMOi IPaBOBOH CIIpa-
BEJUIMBOCTH B COOTBETCTBYIOIUX OOJIACTSIX COILH-
anpHOM xxu3HU [18; 31].

B Konctutynuu PK nmpuHmmn crpaBeasuBocTH
TEKCTYaJIbHO He 3aKperuieH. [loaToMy OH BOCIIpHHU-
MaeTcs Kak o0lenpaBoBast Hiesl, ColMaibHas eH-
HocTh. OJTHAKO JaHHBINA MPUHIUIT HAIIIET] HOPMAaTHB-
HOE OTPa)KEHUE B OTPACIEBBIX 3aKOHOJATEIbHBIX
akrtax. Tak, cT.38 YK PK «IlonstHe u 1eiau Hakasza-
HUS» TJIACHT, YTO HaKa3aHWE TPUMEHSIETCS B IIeJISX
BOCCTAHOBJICHHUSI COIMAIbHOW CIIPaBeAJIUBOCTH, a
TaKXe UCIPaBJICHUS OCY>KACHHOTO U PEAyIpexKIie-
HUS COBEPILIEHHSI HOBBIX NMPECTYIUIEHUH KaK OCYX-
JIEHHBIM, TaK U APYTUMU Julamu (1.2).

B KazaxcraHe «cnpaBeauBOCTh» MOpa3yMeBa-
eTcs, HO MOYTH He Ha3bIBaeTCs HU B CyAeOHBIX pe-
LICHUSX, HU B OOJIBIIMHCTBE HOPMATHUBHBIX NPaBO-
BBIX aKTOB, HH B akTax KoHcturynmonHoro Cosera
nunu BepxosHoro Cyna PecryOmmku, 4To moaTBepx-
JIaeTCsl U CAMUMH CYAbSIMHU. B MMeronuxcsi HeMHO-
TOUMCIIGHHBIX MPUMEPaxX CChUIKA JENAeTCsl TONBKO
Ha HOpMaTHBHBIE IPABOBBIE IPUHIIHIIBL, U TO B Kade-
CTBE TOJIBKO JOTIOJIHUTENBEHBIX 00OCHOBaHHH MTPUHU-
Maemoro perrenus [3; 51]. JIns 00beKTHBHOCTH OT-
METHM, YTO Ha «CIPaBEJIMBOCTHY CyAbl WHOTIA
CCBUIAIOTCS MPH 00OCHOBAHUM PEIIECHHH O KOMITCH-
cali MOPaJILHOTO Bpe/a MpH peleHHH BOIPOca O
€ro JICHE)KHOH OLICHKE.

Jeno B ToM, 4To (hopMa H3IOKEHUSI OCHOBHBIX
HayaJl rpaskIaHCKOT0 3aKOHOJATEeNIbCTBA, OTHOCSIIINX-
¢Sl K MPUHLUIIAM-UAEsM, JOCTaTOYHO a0CTpPaKTHA,
TIOCKOJIBKY MPUHITUITEL TIpaBa (JOpMYITHPYIOTCS TIEPBO-
HavyalkHO B Iopuandeckoi Hayke [19; 82-83]. K co-
KaJIeHUIO, TAKOTO PO/Ia HOPMBI OOBIYHO OCTAIOTCS He
3aMeUYeHHBIMH TEMH, KTO ITPUMEHSIET 3aKOH, TOTAa KaK
CoJIeprKaIrecs B HUX HJIEH SBIISIFOTCS 0a30BBIMU IS
BCEX JIPYTHX IPasKAaHCKO-IIPABOBBIX HOPM.

Ecnu Obl IpHHIUITEI CIPABESTMBOCTH, PA3yMHOCTH
1 100pOCOBECTHOCTH HAPYIIATNCH B €MHIYHBIX CITy-
Yasix, B MPOLIECCE 3AKITIOUEHHS M UCIIOJIHEHHS CyTy00
WHAWBHIYATBHOTO JIOTOBOPA M BHEZIOTOBOPHOT'O TIPa-
BOOTHOIIICHHS], TO 3TO HE BBI3BIBAJIO ObI, KaK MPaBHIIO,
OOJILIIIOTO OOIIECTBEHHOT0 pe3oHanca. OHAKO B CITy-
Yasix, KOrjja IMeeT MECTO BCTYIUIHHE B TOTOBOPHEIE
MPABOOTHOIIICHHUS OOJIBIIION MAaCChl CyOBEKTOB, HEOTPa-
HUYEHHOT'O KpyTa JIMI] Ha CTOPOHE MOTpeOuTenen To-
BapoB, padOT WK YCIIyT, TO HecoOo/IeHre, a TeM 00
Jiee SIBHOE HapylIeHHe Ha3BaHHBIX IPHHIUIIOB BIICUET
HETaTUBHBIE MTOCIIS/ICTBHS IS TPABOTIOPSKA B LIEITIOM,
TIOCKOJIbKY CBUJICTENBCTBYET O HAapyIIEHHH ITPUHIIUIA
COLMAJIbHOM CIIPaBEJIMBOCTH.
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k ok ok ok o3k

Maxkanaoa asmop azamammelx, KyKblKmazsl a0dioblK, NapacammbsliblK JHcoHe 9010k maianma-
PBIHA KAMbICMbL CYPAKMAPObl KAPACMBIPLIN, 0CbL MAIANMapobl a3aMammlk KYKbIKMblY Ka2uoauid-
pbl peminoe maHyobvl YCbiHyObl He2iz30elio].

B cmamve agmop paccmampusaem 60RpOCHl 0 HPAGCMEEHHBLIX MPeOOBAHUAX A0OPOCOBECHHOC-
My, pa3yMHOCMU U CRPABEOIUBOCTHU 8 SPANCOAHCKOM Npage u 000CHO8bI8AEH HEOOXO00UMOCMb NpU-
BHAHUA UX NPUHYUNAMU 2PAHCOAHCKO20 NPABd.

In article the author considers questions on moral requirements of conscientiousness, a rationality
and justice in civil law and proves necessity of a recognition their principles of civil law.



