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CAADIK BUMAHYAbI 3HMAHOBTBIH EHBEKTEPI — KA3IPTI
AYIPAIH CAACH (KOHE KYKBIKTBHIK OU/JbIH KAHHAP KO3I

CMal‘yJ\OBa H. J\.

Bamecmumeﬂb 3asejyrouiezo

OMJEN0M MENCIYHAPOIHBLX CBA3CU
Aenapmamenma no obecneueruio
JesimeAbHOCMuU CYJ08

npu Bepxosrom Cyae
Pecnybauxu Kasaxcman,
KaHAUZQm 1opujuuecKkux Hayx

O nPUMMEHEHUWU LUEHHOCTEH
KA3AXCKOro MnpeABA «fBAPFBI» U CYJA BUEB
B COBPEMEHHOIH CHUCTEME MPABOCY/UA

B pamkax coBpeMeHHbBIX 3aZa4 COBEPIIEHCTBOBAHMSI CHCTEMbI
[IPABOCYZHsI HE TOADKO B pAMKaX ZHUCKYCCHH [IPaBOBEJOB, HO U CPeAH
[IHPOKOH OOBILECTBEHHOCTH aKTHBHO OOCYKZAIOTCS BO3MOKHOCTH
pa3paboTKH MeXaHH3MOB HCIIOAb30BaHHs 3HAYHMbIX 3AEMEHTOB

¥ u mpasocyaus 6ues. [lpu sTom

kasaxckoro mpaBa «ffaprbr»
BBICKa3bIBAIOTCsI HHTEPECHDbIE yTBep:KAeHHUss 06 MX aKTyaAbHOCTH
KaK B HCTOPUYECKOM KAIOUE, TaK U IIPUMEHUTEABHO K COBPEMEHHbBIM
peArUsSIM.

B stom konTekcTe aaabHefliee HccaesOBaHHE IEHHOCTEH
Ka3axCKOro IpaBa M MpaBoCyAusi OueB, a Takzke IpoaraHzia
AYUIIMX JOCTHzéeHHE Hayku Kasaxcrama B zaHHOH ob6aacTH
[IO3BOASIT BHECTH 3HAYMTEAbHBIH BKAaJ B PasBHTHE COBPEMEHHOH
CyZe6GHON CHUCTEMBI.

O6miensBecTHO, KaKOH OrPOMHbBIH BKAAZ B MPOLECC U3YdeHHs
U Hay4dHOTO OCMbBICAEHHSI 3TOro QeHomeHa BHec Akazemuk
C. 3umanos, cucTeMaTH3UPOBAB MHOTOAETHHE PE3YAbTATbl HAYY-
HOH paboTbl B zecsTutomuuke «Kasakrbiy ata 3agzapbl» —
«/lpeBHuii MHMp TMpaBa Ka3aXoB», KOTOPbIH ObIA MPE3eHTOBAH
B 2008 roazy ma wMemxayHapoaHOH Hay4HOH KOH(EPEHLIUH
«Kasaxckuit cys 6ueB — yHuKaAbHasi cyaebHast CHCTEMa».

YyacTHukH gaHHOTO (OpyMa BbIPABUAH COAM/APHOCTD
¢ Bbiasunytoil Caabikom 3uMaHOBHYEM HJeeH O TOM, 4YTO

” o
% Tepmun «kasaxckoe mpaso “fKaprbi”» 1o mpaBy cuMTaeTCs BBeACHHBIM B HAYYHbII
o6opor C. 3. Bumanosomv // 3umanos C. Kasaxckwuii cys 6ues — ynuxarbuas cyzne6-

nast cucrema. — Aamare, 2008. — C. 170.
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TPYbI CAABIKA 3UMAHOBHYA 3UMAHOBA — HCTOYHHK
TTOAUTHYECKOH H T1PABOBOH MBICAH COBPEMEHHOH 3IIOXH:

KasaXCKMH cys 6ueB Kak Cys BbICOKOH MOpaAU SIBASIETCS
MOZIeAbIO TIPABOCYZHs, MpEeTeHAyloIell Ha NpH3HaHHe ee obIue-
KYABTYPOAOTHYECKOH 11eHHOCTbI0%,

B pexomenzanuax y4acTHHKOB KOH(EPEHLHH OTMEYeHO,
4TO Ha CEroHs MMEIOTCSl BECOMble Hay4yHble 3aJeAbl AAsl Goaee
rAy6OKOH U KOMIIAEKCHOHU pa3paboTKH, ¢ TeM YTOObI Ka3aXCKUH Cyz,
61eB MOT CTaTh OZHUM M3 HCTOPHYECKHX CTaHZAPTOB MPABOCYZAUS
B uzeane’’.

B npozorzkenue zaHHbIX Hay4HBIX ZUCKYCCHE yYaCTHHKaMH
KoH(epeHuuu, noceamensoir 50-reTuio Kasaxckoll rocyzap-
creennoctu (aBryct 2015 roza), 6p1r0 3asBAEHO, 9TO cerozus,
moxkaAyH, KaK HMKOTZa, LEHHOCTHas CTOPOHA IPaBOCYAHsS
6UeB CTAHOBUTCSA aKTyaAbHOH B acleKTe TA06aAbHbBIX BbI30OBOB
COBPEMEHHOCTH M TMOWCKa MyTeH CaMOHAEHTH()UKALHU
obmecTBa®®.

BesycaoBHO, 0TKpbITOE N KOMIIETeHTHOE 06CY2KAeHHe KpaiiHe
Cepbe3sHOH M OTBETCTBEHHOH HJEH B KayecTBEe KOHIENTYaAbHOH
Hay4YyHOH THIIOTE3bl elle pa3 MoATBEepP:iZaeT Heo6XOAUMOCTb
JaAbHEHUIINX U3bICKAHUH B 3TOH 0OAACTH.

B  zamHOM KOHTeKCTe TIpeACTaBASIOTCS — aKTyaAbHBIMH
AASL HCCAEZOBAHHH OCHOBOIOAOTAIOIIHE MZAEH W  IOCTYAAThl
C. 3umanoBa 0 LEHHOCTAX OTAEADHBIX DAEMEHTOB Ka3aXCKOTO
npasa «laprp1» B Z€ficTByIOIEM 3aKOHOZATEABCTBE H TIPABOCYAHS
6ueB B CHCTEMe OTIIPaBAEHHsI MPABOCYAUS M B paMKaxX yKperAeHHs
Ccyne6HOH BAACTH.

B npouecce BHezpenuss B 3aKOHOZATEABCTBO TaKMX HOBBIX
MPaBOBbIX MHCTUTYTOB B TIpazkJaHCKOM CyZOIPOM3BOJCTBE, Kak
MeZAMalusi, MAPTHCUIIATHBHbIE MPOUEAYPbl, YaCTHYHAsl Iepejada
(PYHKIIMH CyZia HOTapHycaM, a TaK2ke SAeMEHTbl BOCCTAHOBHTEABHOTO
MPaBOCYAUS U CyZa TPUCSKHBIX B YTOAOBHOM CYZAOIPOU3BO/CTBE,
B OCHOBHOM HM3YHaACsl OMbBIT MX (DYHKLHOHHPOBAHHUSA 3a py6exoM,
MPEUMYINeCTBEHHO, B 3aNazZlHOEBPONEHCKMX H MOCTCOBETCKUX
cTpaHaX. JTO M BEPHO, C OZHOH CTOPOHBI, AAST (POPMYAHPOBAHHS
MPaBOBBIX KOHCTPYKLHH M arleAASIMH K MHPOBOMY OIIBITY.

26 3umanos C. Kasaxckuit cys 6ueB — yHuKarbHas cyzae6uasi cuctema. — Aamarto,
2008. — C. 96.

z Cyﬂ,eﬁﬂaﬂ BAaCTb B KaBaXCTaHe. I/ICTOme H COBPEMEHHOCTb. — ACTaHa, 2016. —
C. 374.

28 Tam xme. — C. 16.
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CAADIK BUMAHYAbI 3HMAHOBTBIH EHBEKTEPI — KA3IPTI
AYIPAIH CAACH (KOHE KYKBIKTBHIK OU/JbIH KAHHAP KO3I

Bonnomienuem e MHCTHUTYIIHOHAABHBIX CTOPOH M MPaBOBbIX
TpaZUIIMM Kas3aXxCKOro IpaBa U IpaBOCyzAUsi OUEB, MPHOOpeTalo-
IIMX B HacTosllee BpeMs HOBOE 3BYyYaHHE, NPH3HAETCS BHeZpe-
HHEe B COBpPEMEHHOEe 3aKOHOZATEAbCTBO JAEMEHTOB BOCCTAHOBH-
TEABHOTO NPAaBOCYZAHsl, IPUMHUPUTEABHbBIX H MPUCSAKHBIX NIPOLIEAYP,
[IOAYYMBIIMX OLIEHKY B KadecTBe peLEeNIHH IPaBOBbIX HOPM
3apy6eKHOro 3aKOHOZATEAbCTBA B JEHCTBYIOLLEE IIPABO C LEABIO
yBs3aTb HALIMOHAADHYIO HOPHCIPYZEHLHI0 C OOIIMMH HadaAaMH
MHPOBOTO IIpaBa.

Oganako, ¢ Apyroil CTOpoHbI, NMPH OGOCHOBAHUH BBEZAEHHs
YKa3aHHbIX IIPABOBbIX HOBEAA Mbl MAaAO T'OBOPHAH H CChIAAAHCh
Ha HCTOPHYECKOE HACAeZHe Ka3aXCKOro TpaJHIIHOHHOIO IIpaBa,
KOHILIENITyaAbHbIe TEOPEeTHYeCKHEe H IpaKTHYeCKHe BbIKAAJKH,
kotopbie Caablk 3UMaHOBHY CPOPMYAHPOBAA B CBOHX TPYyAax
AAs I0PHZHUYECKOTO HCCAEJ0BATEAbCKOro cooOllecTBa M IPHUBAE-
YeHHs1 BHHUMaHHsI MHPOBOH HAy4YHOH OOILECTBEHHOCTH K Hzee

06 «yHHKaABHOCTH Ka3aXcKoro npasa «{Haprbi»?’ i kasaxckoM cyze

61eB Kak yHHKaAbHOH Cyze6GHOM cucTeMe’ H CHMBOAE Ka3axCKOro

npasa «fRaprbi»’!.

[loguepkuBas aucKkyccHOHHBIH XapakTep IpPeAAOXKEHHH
0 IIMPOKOM BBEZEHHH HACAeAHsI OUICKUX CYZOB UAH HOMHHAIIUH
61eB Kak CyJeH B CyZeOHYI0 CUCTEMY B peCIyOAHKe, OH BbICKa3aA
MHEHHe, 4TO JAs Hac B JJAHHOM CAydYae HeBazKHO, HAaCKOADBKO
5TO TIPUEMAEMO HAH HelpueMAeMo. BazkHo To, 4TO 6Hiickoe
NpaBoOCyZHe He TOABKO IIPOJOAKAET ObITh IIO3UTHBHBIM 3Be3HbIM
0TOAECKOM B HCTOPHYECKOH IAMSITH HapoZa, HO WU INPETEHZAYET
6bITb €ro IIEHHOCTHOH OpHEHTAlLIUEH B IIOAUTHKE J€MOKPATH3AIHU
cyae6Hoit opranusauuu B Kasaxckom rocyzapcrse’”,

Yxasanuble BbIBOAbI MOATBEPHAAIOTCS BAKAIOUEHHEM YAe-
HoB Mexxaynapognoro Cosera nmpu Bepxosnom Cyze o mepc-
MeKTHBaX BHeJPEeHHUs IpelieeHTHOro IpaBa B HAIlHOHAAbHOE
sakoHozareAbcTBo. (CoraacHo MX  aBTOPUTETHOMY  MHEHHIO
BHeZpeHHe cyzZeOHOro IpelejeHTa Kak HCTOYHHKA IpaBa TpebyeT
HCCAE/IOBaHHs HE TOABKO 3apy6e:KHOHM IPAKTHKH, HO U TAYOOKOro

29 Bumanos C. Kasaxckuii cys 6ues — yuukarbHas cyaeGHas cucrema. — AAmatbr.

2008. — C. 18,172.

30 Bumanos C. Ykas. cou. — C. 6-7.
31 Bumanos C. Ykas. cou. — C. 180.

32 Bumanos C. Ykas. cou. — C. 29.
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TPYbI CAABIKA 3UMAHOBHYA 3UMAHOBA — HCTOYHHK
TTOAUTHYECKOH H T1PABOBOH MBICAH COBPEMEHHOH 3IIOXH:

HU3Y4YEeHHUs] Ka3aXCKOTO HACAeAUsl, MPEACTABAEHHOTO HHCTUTYTOM
cyaa 6ues. Tak, k mpumepy, usydas lopuzudeckyio npupoay Epe:xe,
pesyAbTaTa JesATeAbHOCTH Cbe3Zia 6HEB, MOKHO CMEAO MPOBOAMTD
HapaiieAb ¢ HOPMAaTHBHbIMH rocTaHoBAenusiMi Bepxosroro Cyzaa
PK, xoTopble pasbACHSIOT HOPMbI 3aKOHOZATEABCTBA 10 BOIIPOCAM
UX [IPUMEHEeHHs .,

B sroii cBasu monraraem, uto He 6yzeT TpeyBeAHuYEHHEM,
€CAH CKarKeM, UTO JZE€HCTBYIOIIHE B COBPEMEHHOM IPOLIECCYAABHOM
3aKOHOJATEAbCTBE HOPMbI O IPUMHPUTEABHBIX U BOCCTAHOBUTEABHBIX
npoueaypax, 06 YrOAOBHOM CYyZAOIPOU3BOACTBE C y4YacCTHEM
MPUCSKHBIX 3acelaTeAeH, Ge3yCAOBHO, IO CBOEH OPUAUYECKOH
MIPUPOZIE COOTHOCATCS C MPOLECCYaAbHBIMH HOPMAMH U TIPMHILIUIIAMH
Ka3aXCKOro npaBa. B HHX, MO:KHO CKa3aTb, IPUCYTCTBYET «AyX U
CTHAb «CTEIHOIO MPaBa», «BeYHas BOCTPEHOBAHHOCTbY yXOBHOCTH
U LeAeBbIX HOPMATHBOB IpaBa, BO MHOIOM CO3BYYHBIX IO JAYyXy H
HPUHLIMIIAM C HJeaAaMH COBPEMEHHOH IMBHAM3ALMM>Y, TOCKOABKY
ZlYXOBHOCTb U HapOZHOCTD IIPaBa, a B HEM B OCOGEHHOCTH CyZe6HOH
BAACTH, a TaKKe PbIIAPCKash MOPaAb CPEAHEBEKOBOTO KOYEBOTO
obIecTBa KasaxOB ObIAH M OCTAOTCs  OOIIEeYeAOBEYECKUMH
ZIOCTOMHCTBAMH M (DAKTOPAMH Ha BCEX ITANax pasBUTHsA COOOILIECTBA
AIOBOrO YPOBHS M COBEPIIEHCTBA .

['lo npaBy cosByuna coBpemenHOM paBOBOH AEHCTBUTEABHOCTH
[PaBOTBOPYECKass (PYHKUHs OHEB, POAb KOTOPOH B CHCTEME
rocyZapCTBEHHOH BAACTH CKBO3b INPU3MY LIEHHOCTEH TPaBOCYAMs
6ueB Tak ke ob6ocHoBar Canbik BumaHoBHY.

Kak ormeuwaer C. 3umaHoB, B Tex HCTOPUYECKHMX CTENHbIX
YCAOBUSIX CyAeOHass BAaCTb HMMEAA [JABOWHOE Ha3HadeHHE —
OTIIpaBAEHHE TMPABOCYAHS M HOPMOTBOpYecTBO. Kasaxckue 6um
OGbIAK OTZEAEHbI OT aMUHHCTPALIMH 3€MEAb M BCETZa OCTaBaAHMCh
GOADBIIE «COBECTAMBBIMH» CYAbAMH M 3aKOHOZATEASMHU . SIBAsisach

OZIHOBPEMEHHO 3HATOKAMH M TBOpPLAMH MpaBa «(laprbl», 6uu

33 AuaauTHueckas CIpaBKa 110 M3YYeHHIO ME2KyHApOJHOTO OINbITA TIPUMEHeHHs Tpelie-
JIEHTHOTO TIpaBa M IePCIeKTHB ero BHEAPEHHsl B HALIHOHAAbHOE 3aKoHoAaTeAbcTBO Mesk-
aynapoanoro Cosera npu Bepxosnom Cyze ot 17 nosbps 2017 roga // https://sud.
gov.kz/rus/ content / zasedanie-mezhdunarodnogo-soveta-pri-verhovnom-sude-respubliki-
kazahstan-ot-10-noyabrya-2017.

3% Bumanos C. Ykas. cou. C. 172—-173.

% Bumanos C. Ykas. cou. C. 172—173.

36 3umanos C. Ykas. cou. — C. 186.
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CAADIK BUMAHYAbI 3HMAHOBTBIH EHBEKTEPI — KA3IPTI
AYIPAIH CAACH (KOHE KYKBIKTBHIK OU/JbIH KAHHAP KO3I

(POPMYAUPOBAAH KOHKpETHblE HOPMATHUBHbIE MPABUAA, HMEIOILHE
CHAY 3aKOHA, MCXOASl U3 OIPEEASIOIINX HEMUCAHBIX TIPUHIIUIIOB H
OT/IEABHDBIX JIPEBHHX YAOKEHHH U MpeleJeHTHBIX CyZAe6HbIX pelre-
HUH. DTH HOPMATUBHbIE TIPABUAA BOCXO/AT K [IPABOBBIM MPUHIIHIIAM,
KOTOpbIE SIBASIAMCb OTIIPABHBIMM HAYaAaMU JIASl BbIBEJIEHHs HOPM,
a/IeKBATHBIX KOHKPETHDIM KH3HEHHBIM CAYYasiM, ITyTeM AOTHIECKOTO
BBIYHUCAEHHS, TOAKOBAHHS .

Baarozaps ykasauubiM crioco6HOCTSM 6ueB, B 0CO6EHHOCTH
UX YMEHHI0O THOKO MPHUMEHSITb MPaBo, OCHOBAHHOE HAa pasyMme H
pasyMHbIX COOOparKeHUsIX, BAAZEHHI0O KPAaCHOPEYHEM H YMEHHIO
COAM/IapU3HPOBATbCS C ayAUTOPUEH B MAAHE BbIPAKEHUS ee
HCTOPUYECKOTO MEHTAAHTETa, YPOBHS MbINIAEHHS M HaCTpoOe-
Huil, 6uiickas cyae6Has BaacTb B KasaxcraHe, Kak yTBep:KaaeT
C. 3umanoB, «moAb3oBarach GOABIIMM BAHSHHEM Ha o6Ie-
rpazIaHCKYIo BAACTb, B TOM YHCAE Ha TPazK/IaHCKO-ZHHACTHYECKYIO
BAACTb TIpaBUTEAEH, HEPeAKO JeAUAa BEPXOBHYIO BAACTb BMECTE
C HI/IMP[>>38.

Takum o6pasoM, cyaebHas mpakTHKa OHEB CAY2KHT
MOATBeP:K IEHUEM H3BECTHOH aKCHOMbI O TOM, Kak CyZe6Hble aKTbl,
nprobpeTast CHAY HCTOYHHKA 1IpaBa, BAUSIOT Ha MOBbIIEHHE CTAaTyCa
AHILIA, TIPHHSIBILIETO €ro, T.€. CyZAbH, U KaK COOBILECTBO Cysel urpaet
Ba:KHYIO POAb B JleAaX rOCyZapcTBa 6Aarosaps 3ToH CHAe.

Me:xay Tem B kadecTBe SIpKOro IpUMepa AaHHOH aKCHOMbI
B OCHOBHOM CCBIAQIOTCSI HA AHTAMHCKHH OIBIT, HCTOPHYECKYIO
poab TpeneaentHoro (o6IIero) mpaBa B YKPENAeHHH CyAe6HOH
BAACTH B AHMAMH M COOTBETCTBYIOIIEE BazKHOE MECTO aHTAHHCKHX
CynoB B cucteme rocyzaapcTentbix opranos. P. Jlasua zaer takyio
xapaktepuctuky: «Cyabl B AHrAMM — 3TO HacTosIIasi BAACTb.
HMmenno um Auraus obssana coszanueM obiuero rnpasa M INpaBa
CMIPaBeAUBOCTH; MMEHHO OHH C()OPMHPOBAAM JIEACTBYIOIIEe HbIHE
aHTAMHCKOE TPaBO, TaK KaK 3aKOHOZATEAbHAsl U UCIOAHHTEAbHAs
BAACTH B 3TOM OTHOILIEHHH HUIPAAH 70 XX BeKa BTOPOCTETEHHYIO

pOJ\b»”. I/IMCHHO Ha HHX BO3AararmTCsad Be€CbMa IIHPOKHE H

3 Bumanos C. Cocrosue u sazaun paspabotku npobaem obbraroro mpasa. | [po6aembt

o6braHoro mpasa. — Aama-Ara,1989. — C. 16.

38 BI/IMaHOB C Kasaxcxﬂﬁ cyn 6ueB — YHHKaAbHast cyae6Ha${ chucTtemMa. — A}\MaTblY

2008. — C. 187.

39 Mapuenxo M. H. Cyze6uoe npasorsopuectso u cyaeiickoe npaso. — M.,2007. —
C. 316.
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ZlefiCTBEHHDIE TI0 CBOEMY XapaKTepy MOAHOMOYHMSI, MO3BOASIOLINE
CyZne6HOH BAACTH OKasblBaTb OTPOMHOE BAHSHHE HE TOABKO
Ha TIPOIIeCC Pa3BUTHs MPABOBOH CHCTEMbI, HO U Ha CaMo 06IIEeCTBO
u rocyzaapcto®’,

[Toatomy me cayuaiino B AHrauum cyzapu odeHb cepbesHO
OTHOCSTCSI K IPOLIECCY BbIHECEHHSI PENeHHs M, COOTBETCTBEHHO,
€ro HU3AOKEHHIO, T.e. CTPYKTYpe CyZe6GHOro aKkTa, MOCKOAbKY HX
pelleHysi CTAHOBATCS UCTOYHHKAMH IpaBa.

Kax usBecTHO, B HOBBIX YCAOBHAX TAOGAAMBALMH M HHTE-
rpalMu HabOAIOZIA€TCS TEHJEHIHs HE TOAbKO HMMIIAEMEHTAllMH H
pelleNiUU TPaBOBbIX HOPM H HHCTHTYTOB 3apyGe:KHOro IpaBa
B 3aKOHOZATEAbCTBO, HO M TIPOJBUKEHHs MX IOCPEACTBOM
NPUOAMKEHHs CTAaTyca CyAeOHbIX pelleHHH B CTpaHaX HOPMATHBHO-
3aKOHOZIATEABHOH CHCTEMbI K CTATYCy CyZeOHbIX pellleHHH B CTpaHax
HOPMATHBHO-Cy/ZIe6HOTO MpaBa M IOAHONPABHOTO MPU3HAHHS
HpeleeHTHOTO NpaBa Kak HCTOYHHKA MpaBa.

B npouecce cranoBAenuss um pasBuTHsi CyAe6HO-TIPaBOBOM
CHCTeMbl, ZaAbHeHIero ee comepiieHcTBoBaHMs Kasaxcranm Tak
K€, HECOMHEHHO, HCIIOAb3YEeT IepeZloBOH 3apyOe:KHbIH OIbIT H
OPHEHTHPYETCsl Ha BAEMEHTbl IPEIeJeHTHOrO IpaBa CHCTEMbI
«ob11ero mnpasa».

CBuaeTeADCTBOM TOMY CAY:KHT BHEJPEHHE HHCTUTYTOB
aHrAMICKOTO TpaBa B pETHOHE B paMKaX COBEPIIEHCTBOBAHHs
rpamaHCKOTO M IPazZaHCKOTO MPOLECCYaAbHOrO 3aKOHO/ATeAb-
CTBa, co3ZaHUs U (pyHKUUHUpOBaHHs VemzayHapogHOro QuHaH-
cosoro nentpa Acrama (MMLIA) co crmenuarbHO# topHCAUK-
nueii Cyaza MMLIA. CootsercTsenno, mnepenaerenye npaBoBbIX
SIBAEHUH HE MOKET He CKa3aTbCsl B [IEAOM Ha H3MEHEHHH T0JX0/0B
K BOCIIPUSTHIO SAEMEHTOB JPyIHX MPaBOBbIX CHCTEM.

[To mepe mosrtanmoro mnosbimeHusi poan cyzae6HOH BAacTH
B pesyAbTaTe IPOBEAEHHbIX TPaBOBbIX pepopM B Kasaxcrame
pacrpoCTPaHEHHbIM —sSIBAGHMEM TaK:Ke CTAHOBHTCS IITHPOKOE
NOHMMaHHe HCTOYHHKA IpaBa M IPU3HAHHE aKTOB CYyJAe6HOrOo
NpPaBOTBOPYECTBA B KayecTBe CyAeOGHOro IMpelezeHTa. |akum
06pa3oM, peopPMbl «CBEPXy» B CTPaHaX KOHTHHEHTAABHOH CHCTEMbI
Croco6CTBYIOT MOBBIIEHUIO BHAYaAe CTaTyCca aKTOB CyAe6HOro

40 Z],amm p OCHOBHbIe TpaBOBbI€ CHCTEMbI COBPEMEHHOCTH (CpaBHI/ITe}\bHOE npaBo). —

M., 1967. — C. 311.
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[PAaBOTBOPYECTBA, & 3aTeM M COOCTBEHHO CyZeOHBIX aKTOB.

B sTomM cMmbicAe uHTEpecHBI BbIBOAbBI M MpPEAOCTEPEKEHHs
akazemuka M. CyaefimeHoBa o0 XapakTepHOH JAAsl CTpaH
KOHTHHEHTaAbHOH CHCTeMbl IpaBa «BAACTH aBTOPHTeTa», a He
«aBTOPHUTETA BAACTH», a TaKzKe HeleAecO06pasHOCTH BO3BEAEHHsI
Cyze6HOro Npele eHTa Ha YPOBEHb HCTOYHHKA IPaBa U BO3BMOKHOCTH
yHOTpebAeHHs MOHATHS «IIpelleieHT» B KasaxcTane B 3HaueHHH
IIPELIeZIeHT TOAKOBAHHs 3aKOHa»™2.

B nacrosimee Bpemsi MHorMe aBTOPBI COTAAcCHBI € TaKOH
[03ULKeEN, CYUTAs] HEIIPOLYKTUBHOH OPUEHTALHIO Ha TIpeLeseHTHY IO
cucTeMy mpaBa‘’, M HpezAaraloT MHOH, Hex<eAM IpeleeHTHbIH,
[y Th, COCTOSIUMHA B YKOPEHEHHUHU B CyZeOHYIO A€SITEADHOCTD HOHSITHSI
«YATD», T.e. «0bpasua», MPeACTABASIOIEro co60H aKT cyze6HOro
oprana, yTeep:kaentbiii Bepxosubiv Cyzom, aasi ucrnoabsoBanust
YYaCTHHKAaMH TpaKAaHCKOrO IPOIecca B KavyecTBe JOBOJOB B
060CHOBaHHE CBOEH IO3HLUUH, KOTOPbIM CyZ IPH PAaCCMOTPEHHH
ZleAa 0AKEH ZaTb CBOKO OLEHKY.

CreayeT oTMETHTDb 37€Ch HEKOTOPOE CO3BYYHE KOHIEMIIUH
«yari» mpodeccopa A. Junenxo co Barasgamu C. Bumanosa
O pPOAHM IIPAaBOTBOPYECKOHM (PYHKLHH CyZE€d B YKPEIAEHUU
aBTOpUTETa CyZe6HOH BAaCTH. lak, aBTOpaMH MpPOEKTa
KOHLIEINLWH COBEPIIEHCTBOBAHHUS IPAKIAHCKOIO 3aKOHOZATEABCTBA
Pecny6ankn Kasaxcran peaausanus zokTpuubl «yATi» 060CHO-
BbIBAeTCsl HEOOXOAMMOCTbIO YCHAEHHsI aBTOPHUTETa CyAeOHOH
[PAKTHUKH, CHHU:KEHHs 3aBUCHUMOCTH CyZa OT HCIIOAHHTEAbHOH
BAACTH, HUCKAIOUEHHs] KOPPYIUUOHHBIX NPOSBAEHUH, MOCKOABKY
Cys YKPENAsieT CBOM TO3MIMHM IIPH BbIHECEHHH pPelleHHsI
HEeO6X0ZUMOCTDIO CYUTATHCS C BBIBOZAMH I10 aHAAOTHYHOMY CIIOPY.
Hannune «yari» kak mpasoBoro o6pasya B CHAy HarAsZHOCTH,

# Cyaeitvenos M. [lepcriexTuBbr BHespenus cyze6HOrO MpeliesieHTa B MIPaBOBYIO CHCTE-
my Kasaxcrana // Bectnux Mucruryra sakomozateabctsa Pecriy6anku Kasaxcran. —
2019. — Nel. — C. 53 // https:/ /cyberleninka.ru/article /n/perspektivy-vnedreniya-
sudebnogo-pretsedenta-v-pravovuyu-siste mu-kazahstana; http: / /www.zqai.kz /sites/
default/files /vestnik_nol 55 2019 compressed 1.pdf.

42 Cyneiivenos M. Ykas. pa6. // Becruux Mucruryra sakomosateancrsa Pecriy6an-
ku Kasaxcran. — 2019. — Nel. — C. 52 // https://cyberleninka.ru/arlicle/n/
perspektivy—vnedreniya—sudebnogo—pretsedenta—v— pravovuyu-siste mu-kazahstana; htlp: / /

www.zqai.kz/sites/default /files /vestnik_nol 55 2019 compressed 1.pdf.

# Augenxo A. T'. Yabre — oaun msnyreit ykpenaenus cyzaebuoit Baactu // http://

online.zakon.kz/Document /?doc_id=31280875.
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CYUTAIOT OHH, OyJeT coAedcTBOBaTb GOAbIIEH O6bEeKTHBHOCTH,
FAACHOCTH, OOIIECTBEHHOMY KOHTPOAIO, CHHXKEHHIO YPOBHs
Cy6beKTUBHCTCKUX CyZeOHbIX YCMOTPEHHH, 4YeM pPyKOBOJACTBO
AHIIb aBCTPaKTHOH (PopMyAoi 3akoHa*t.

[lo wmuenmio muorux wuccaegosatereir, B Kasaxcrane
HpeleZieHTHOe 3HAYeHHe HMeloT MOCTaHOBAeHHs BepxoBHOro
Cyaa, KoTOpble SBAAIOTCS HOPMATHBHBIMH IPaBOBbIMH aKTaMu™®,
6Aarozapsi KOHCTUTYIIMOHHOH HOPME O [AEUCTBYIOIIEM IIpaBe H
BKAIOYEHHH B €r0 COCTaB HOPMAaTHBHbBIX MOCTaHOBAeHHH BepxoBHoro
Cyaza*. [pyrue gomyckaioT HX 3HaueHHe B KadeCTBe «KBa3H-
npenezenta»*’, noguepkuBas HeO6XOAUMOCTb CTPEMHTHCS K TOMY,
4T06b1 MocTanoBAeHHA Bepxoproro Cyza mo KOHKpeTHbIM zeram
MOCTENeHHO CTaAM 06Pas3lOBO-NOKA3ATEAbHBIMUH  CyZAeGHBIMH
PENIeHHAMH, HMEIOIIUMH O0S3aTeAbHYI0 CHAY JASl BCEX CYZIOB
Kasaxcrana npu paccMoTpeHHH OZHOTHITHBIX /IEA.

Pearpubiv mrarom K mpusHaHHIO CyzeGHOTO TpelieJeHTa
B KauecTBe HCTOYHHKa mpaBa B Pecnybanke Kasaxcram tax:xe
MOKHO Ha3BaTb BBeJeHHY B |paxkzaHCKUH INpoleccyaAbHbIH
kozexc B 2016 roay (wactp mectas cratbu 438) sakoHozaTeAbHYIO
HOBEAAYy O MEPECMOTPE B KACCAIIMOHHOM MOPsZKE BCTYIHBIIMX
B 3aKOHHYIO CHAY CyZe6HbIX aKTOB 0 OCHOBAHHIO HapylIeHHs
eAMHO06a3Hs B TOAKOBAHHH H IIPMMEHEHHH CyZaMH HOpM mpaBa*s.
Janubiii BbIBOA Takxe cAezyeT H3 moroxeHud Hopmarusnoro
nocranosAenusi Bepxosnoro Cyzaa, coraacHo KoTopbiM ezuHO06pasHe
Cyae6HOH MPAKTHKH, XapaKTepHsYIOIIeecsi eJHHbIMU MOAX0AaMH

K TOAKOBAaHHIO U IIPDUMEHEHHIO CyZaMH HOPM IIpaBa, ZOCTUTAETCA HE

44 TTpoekT KOHIIENIMK COBEPIIEHCTBOBAHMS TPz IAHCKOrO 3aKOHOZATeAbcTBa Pecryban-
ki Kasaxcran Ha ocHOBe MMITAeMeHTalMH MOAO2<eHHE aHrAmiickoro mpasa // http://
www.zqai.kz/sites /default /files /koncepciya imple mentaciya 1 .pdf.

4 Trembaesa (K. Y. O npaposoit mpupose HOPMaTHBHBIX MOCTaHOBAEHHH BepxoHoro
Cyaa PK u Bosmo:HOCTH OoTHecenuss ux K akTaMm mpeuezenTtHoro npasa // https://
online.zakon.kz/Document /?doc_id=35210895.

4 Mawmu. K. Koncruryumonnas sakonsoctb u cyzebuas Bractb B Pecrnybanke Kasax-
cran: ocHoBHble TeHzenuuu u nipuopureth. — M. 2004, — C. 152—164.

47 Cyneiimenos M. Ykas. pa6. // Becruux Vncruryra saxomozareancrsa Pecriy6anku
Kazaxcran. 2019. Nel. C. 55 // // https://cyberleninka.ru/article /n/ perspektivy-
vnedreniya—sudebnogo—pretsedenta—v—pravovuyu—siste mu-kazahstana; http: / / www.zqal.

kz /sites /default /files /vestnik_nol 55 2019 compressed_1.pdf.

48 Trembaena K. Ykas.pa6.; tRapkbm6beros M. Borpocst cosepuiencrsopanus cyae6uoit

npaxtuxu // https:/ /online.zakon.kz/Document/?doc_id=38499629# pos=3;-56.
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ToABKO nocpezacTBoM npuuatusa BepxosubiM CyzoM HopMaTHBHBIX
[MOCTAaHOBAEHHH, Pa3bsCHSIOIINX BOIPOCHI CyAeOHON MPAKTHKH, HO
U B pe3yAbTaTe I€pecMOTPa B KACCALIMOHHOM IOPsiZIKE BCTYIIH-
BIIMX B 3aKOHHYIO CHAY CyZe6HbIX akToB. | [pu aTom zesTeAbHOCTD
Bepxosnoro Cyza no nepecmorpy cyze6HbIX aKTOB, HallpaBACHHAS
Ha ofecriedeHHe HUX 3aKOHHOCTH, OOOCHOBAHHOCTH W CIIPABEZAH-
BOCTH, HMEET OIpeJeAsiiollee 3HAUYeHHE JAsl (POPMHPOBAHMUS
cyzae6Hoi mpakTHKH®Y.

[oBopss, B wmeaoM, o BbIBOZAX aBTOPOB B OTHOIIEHMH
[EePCIEKTUB [0 IPUMEHEHHUIO I[IPELeJICHTHOTO IIpaBa, BCE OHHU
COAHZapHbI BO MHEHHH, YTO JAsl TOTO, YTOOBI BCe aKThI Cyze6HOro
npaBoTBopyecTBa (HOpMaTHUBHbIe MOCTaHOBAeHHs DBepxoBHoro
Cyaza, npeleseHT TOAKOBaHMs IpaBa HMAH «KBa3H-IIPELIEZEHT»,
«yATi», TpelezeHToO6pasyoOIlee pPEIIeHHE) MOTAH HasbIBaThCs
HCTOYHHUKAMHM IIpaBa, HeoO6X0AUMO, YTOObI OHM OTBedaAu TpeboBa-
HUAM apryMEHTHPOBAHHOCTH, HAY4YHO-TIPABOBOH O6OCHOBAHHOCTH.
K sTomy nepeunio mbl Tak:xe zo6aBuAn 61 Tpe6osanue Caabika
3uMaHOBHYAa O BHICOKOH MOpPAAH M HPAaBCTBEHHOCTH, 3aA02KeHHOH
B CyZAeOHbIX [IOCTAHOBAEHHSIX.

Takum o6pasom, kak caezyer us saxkatodenus Mezxaynapoa-
Horo Cosera npu Bepxosuom Cyze, cyze6ubiii npeueseHT — He
YyKZ0€ AAS Ka3aXCTAHCKOW IMPABOBOH CHCTEMbl SIBAEHHE, H €ro
MpUMEHEHHe HAlleAEHO Ha IOBbIIIEHHE KauyeCcTBa 0OOCHOBaHHOCTH
cyzneb6HbIX aKTOB, 3(PQEKTUBHOCTb eAWHOO0OPAa3HOro MPUMEHEHHUsI
3aKOHA [0 AHAAOTHYHbIM JeAaM, obecriedeHHe CTaGUABHOCTH
U TPEJACKa3yeMOCTH CyaeOHbIX aKTOB, COJEHUCTBHE IPAaBOBOU
omnpeseAeHHOCTH. B aToM KauecTBe cyze6GHBIN MpPELEACHT AOAKEH
3aHATb CBOE MECTO CpPeJH MCTOYHHMKOB IpaBa’’.

OPPeKTHBHOMY HpPHUMEHEeHHI0 CyZe6HOro  IpelezeHTa
B HacTosillee BpeMsi, 6€3yCAOBHO, CIIOCOOCTBYIOT TaK:Ke JOCTH-

49 Hopmarusmoe nocranosaenue Bepxosuoro cyna Pecniy6auxu Kasaxcran or 15 smsaps
2016 roza Ne 1 «Omnpase aoctyna k mpasocyamio u mpasomounsx Bepxosnoro Cyza
Pecrybruxn Kasaxcran no nepecmotpy cyae6ubix axros» // http://10.61.42.188 /rus/
docs/P160000001S.

0 AnarutHueckas cripaBka M0 MBYYEHHIO Me:K/YHApOZHOTO OIbiTa MPHUMEHEHHs Ipelie-
JIEHTHOTO TPaBa U MEPCTEeKTHB ero BHEAPEHHs B HALIMOHAAbHOE 3aKoHozaTeAbcTBO Mesk-
aynapoanoro Cosera mpu Bepxosnom Cyze ot 17 noa6pa 2017 rogza // https:/ /sud.
gov.kz/rus / content / zasedanie-mezhdunarodnogo-soveta-pri-verhovnom-sude-respubliki-
kazahstan-ot-10-noyabrya-2017.
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?KeHHsI CHCTeMbl dAeKTPOHHOIO MPaBOCYAUs U BHeZpeHHe LUPPO-
BOH cyae6uol aHaamTuku. |locaeanee, moaaraem, axkTyaabHO
B CBeTE JOKTPUHDI «YATi».

Takum o6pasom, Kak BUAWTCS, B TIOMCKAX AYYITHX MHPOBBIX
CTaHZAPTOB CIPABEAAMBOro cyaebHOro pasbupareAbcTBa U
BHEJZPEHUs] UX B COBPEMEHHYIO CYZeOHYI0 CHCTEMY TaKHe Mepbl,
Kak pa3paboTKa MeXaHH3MOB HCIIOAb30BAHHS 3HAYHMbIX JAeMEHTOB
Kasaxckoro TpaBa «{Kaprbi» u npaBocyaus 6ueB aas paspeneHus
KOH(AMKTOB, a TaK:Ke HCIOAb30BaHHE KBa3HCYZeGHOH MPaKTHKU
HOBCEMECTHO (QYyHKIMOHHpYloIHX B Kasaxcrane cyzos 6ues
(akcakaroB), MOryT crnoco6CcTBOBaTb TIOBBIIIEHHIO aBTOPHTETA
CyZe6GHON BAACTH U ZIOBEPUS K CYAY.

Kouxkpernble uccaezoBaTerbckue sazauu 1o obecredeHHIoO
[PU3HAHHUS Ka3aXCKOro Cysa OHeB B KOHTEKCTE €ro HPaBCTBEHHOH
M TPaBOBOH 1LIEHHOCTH, 03BydeHHble CaiblkoM SHUMaHOBHYEM,
SIBASIIOTCSI OCHOBOH ZIAsl JaAbHEHIIIETO €0 U3YUeHHsI U HCIIOAb30BAHHUS

B IIPOLIECCE COBEPHIEHCTBOBAHUS CyﬂC6HOﬁ CHCTEMDI.
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